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Hartmani D. Simonis F. Piftoris in SeufelitZ 

&Hirfl:ein, Trium Sercniffimorum Saxonisc EledorumCon- 

(iliarii dignifsimi 

QU.CSTIONUM JURIS 

Tam Romani^ quam Saxonici 

LIBER TERTIHS. 

Non tantum ex ipfius Autoris manulcripto 

primo aliisque monumentis limatus , fed etiam notis haud 

contemnctidis locUplecaciis, 

Per Nobiiiflfimutn 

Dn^, SIMON- V L R IC V M HARTMAN t f: 

SimomsN. Pijioris in Scnfiutz DnorumSerenifiimornm SleSIon/tn Bran- 

dchurTtnftum confilUrtum imtmMm^. 

Acccfsit index geminus,Qu.Tftioniim unus,altcr matcriarum locu- ' 

pletiiliinns. 




Gmia ^ PriviUgio Sacr. C&pvr, Majefl, ^ Sereniflimi 

EieSor, Saxonu. 
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Typis ^Sumtibus Henningi Grosm Scnior. Bibiiopol. 




: lUilfbiiflmo-PotcHtiisimbq; Ptm^^ 

: CHRISTI^ :: 

DUCl SA-STO NliE, S ACRl ROMANI IM* 
?£RII AR,CHIM ARSCHALLO, ET ELEiCTQRI; 
l4n4grayio Thuringix : Marchioni ^Mifnia: : Burggravio, 
■ ' Magbursei^ij&c. Domino Tuo cicmea- . ''•■"^ " 



;NtER^ CM p B qUiE JURI&=. 

^>pr^dentia ^idc libftrb feculb iniquis impeiitb- 
^riim judiciis fcraducitur , llluftrifs. & Potenicils» 
_ Jt^rinceps , t)6min^ Clifcfhcntifiime , a nonhtiliis 

ctiamnon poftremo loco recenfctur Multitudo fcribenti- 
um , quam fibi nimis gravem efle, hec omnem setatemad 
iingiilp$li;t^ro$ perlegciidos fufficerc, plcri<^ucj pafiim Con- 





mcn Pruiientibrcs iiitclKgurtt^' iiiimmum^dclerimcytfrRei^ 
pub. inde accedere, fed eidem potius gratulandum eflc, 
^od m^jf jp^quae fiigerioribus feculis abftrufa^j & variis. opi- 



normam 

dic cmcrgentium divei-fitate obfervata, invcntisc^u^e Majo- 
fum addita fint, adeo "utferc fcribentium induftria cum_.' 
va|:ietatccafuum, id,eft, Ars cum Natura^ novas (juptidic 
forinas(utluftinian^^^^^ loquitiirjprpduccntc, dcrtarc 
incipiat/^ (i makinie <^u£^ t^itta nililtif^di^f 

n«i mifiiis ttS^ tr^^ita^ quaedam {upervacua& otto??'ricpeii 
titavideripofrmt,-nemini tamen molefta fimt, nifiqui iis 
ultro inhzrere & qmiirbnuclcO putamina confe6lari volue- 
fit: neque ehim tamciifEciliseft inhocgencre deie&us^ ac 
' " ttt * tacicuid 
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tAcitum ^oddam Dodorum judiciuth facile 6Regdi t, hbtf 

quarfibetztatemfcrreyncquctaliaene , ut caortMnesappc- 

cant, qucmadmodirm d^ Scrvianprum quorundam fcripti^ 

ait Pomponius. Ade6 autcm perfiiciofa non. dft rai^ltitu-^ 

dofiilibtiitiQm ,\icni dafitirtriOt^iio {)otiu9(^^ 

omnem, quamextafiu copia^crciperc^pofletyUtilitiftenu ' 

planipcrvcrtantatquccripiant, £abnt, legentitfm paucr- 

t as , & corum qui ledtis re^c utan tur > fatalis quacdam.pcnus» 

riaL>. Qtoccrte du6 taiia fiint , 4c tam Ut^patcnt , ut qui . 

fingulaexcat^rC) &rnvoIu^atn hifcedtjobus qoaficapitibfi» 

mswriimcongericm|>aulld'dif^ eX^teeVolisikit^is 

comipta&apucl Noa Juriyprudriiiiag caafis ih iittfiiicrat6«xa- 

^c fit habicutut. Acpaterat fi!(f tlini^ latilGmus evagandi 

campus, nifi fcripti hujusVatio hnodum requireret,& caven- 

dum mihi fit, ncaut prolixa nimis oratione llluftrirs. CtX&r* 

tud.T.Clcme]Hiaabuti , aut Ledorem ad aliapropctafttem 

rcmorari videar. mud piinc taiitnm v61o , noa eflc, ipiodi 

querclis eju(ino<fi ab cditioncatit fiiarum a«€ d3tc<iani]M[ 

iucubrationum abflerr^antur ii^ qui fe in tRuftiMdft ^iia^ 

cunquclurifpmdentiae partc , aliqubd operaepretium, utra- 

vis ratipaC)£accr.)B.poirc intelligunt , fed cofdcm potius mo-' 

iUsomnibus admonendos^^^^ aiit ncgHgi 

abaltishccitadiaVai»tn6visbrroribus cohtamiifori ifttdii* 

gunt,tant6magis ipfiinaflercndis & cicoletidlsiilRlcm in^ 

c^mbant : ita enim fict,ut & negligcntioreSyquafi liovis qui- 

bufdam ftimuhs fubindc ad plcniorem cognitionem exci* 

€cn£ttr i.&pcrverntacieorum, quiih omni kirpp hodu quac-> 

XVLxity aq non dm lunf^quim Htigahdi didiceruht rationem^ 

occurraturY acis npnaliae difficulmcsiquibus difciprma hdeq' 

prx cxtcris opiriiofiffimii, inyolutaeft,^mcdiotoUan'tiir» 

Prxftiterunt in hoc generc cgrcgiamXaacopcram diverla* 

rumGentium ac Nationum, totius feri Europae,illuftria. 

<|nff^dafn ingeiiiat quorum copiam non pocnitcndifhGcr-* 

maniaquoquc noftratulit. ^Nondcfucruhtctiamampliffi» 

mtsDinontbus tuisUluftrifi. &Pot6nitifs. Princeps« viriiti' . 

hac palxftra praeftantes & cxcrcitati , atc^ue adeo |^ud jTdt) . 

..... 



EfJSTOtA D{<!iJCATO\Jjf' 

anexulla Germaniae provinciaplures prodierint, quorum 
celebrishacinparce fitinduftria. ' Multacercequaeali^s an- 
cipicem difputandi rationem habuerunt,eorum, qui fub au- 
fpiciis Uluftrils. DomusSaxonicac in hocgeiieremilitarunt, 
Iblercia & dexteritate explicata,&:certis obrcrvacionibus i ca 
firmaca efle,ut dubicacionem amplius vix admictantjpmncs 
fateri cogencur, quiUbris eorummanusnon plane jegnes 
admoverinc, Vindicavic fibi incer hos locumaliquem ca- 
rifT. Parens meus H A r t M A N u s P l S t o R i s b. m. dum an - 
ce annosviginci quinque, &quodexcedic, Quaeftionum ju- 
risparcesduas, pofteriore icerumin duasdivifa, ediclic,quir 
buscercede Jurifprudencianoftraopcimc mericus efrevifus 
eft iis, qui dc his rebus recte judicare & poflunc 6c folent. Et- 
fiautemexeo tempore,ccrco quodam confiho fuo, a pub- 
licandis pluribus abftinendum fibiputabat, quocics camen 
incervarianegocia,qu3Eaucin fupremo Appellacionum II- 
luftnfs. Celfitud.Tuxjudiciooccurrcbanc,aucaliunde of- 
ferebancur, nodusaliquismaceriaedifficulcace aucfadi fpc- 
cie infignis, inciderac, omnino ad induftriam fuam pertinc- 
re exiftimabac, involucam cencbris vericacem penicius inve- 
ftigare,&quid velin judicando vel confulendo fequendum 
fibi elTec, fuppucata diligencer ratione confticuere : quo ipfo 
non contemncndam cjufmodi Refolucionum (ucappellantj 
copiam fibicomparaverat.Quia tamenedicioni eas non dc- 
ftinarac,fiebat,uclentiusiniis ibfolvcndis progredcrccur, 
nec omnibus fupremam manum imponeret, fed plcraqj pro 
inchoacis pocius quam perfedis habcrct, interim i;ameii 
(quocies edicionem fuadebamj meoarbicracuiperniictens, 
anpoftquam ipfein facaconcefli(rec,aliquid cx iisexcerpe- 
revellem, quodluce dignumpucarem. Hoc igicur quafi 
fidei commiflb quodam , licec in voluncaccm meam collato, 
nihiiominus obligatum me exiftrimans , nec non amicorunn 
monitis,acpropriojuvandaeReipubl. Htcr^rise ftudio inci- 
tatusa coepi, ftatim poft beatum ipfius exccflum ^.pmnijgL^ 
fcrinia diligenter exciiccrc, & quafi^ magno quodarn 
jfragio cabulas quafdam cplligcrc, quaEaJique,nri4^{^Uc«jr^m 

ttt } '^' haber§ 
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haberc pofTc vidcrcnt1i£>.. Quarum pleraequc talcs rcpcr tae 
{unt,ut in iis concinnandis adornandisque plus laboris ac 
temporis,quam quiiquam facile exilUmet, nirumendunL« 
mihi fTicrit)ineo praerertim vitsgehere conftituto, quod 
achhaecftalia conficiendaminiis idoneumeflc, quivisintelli- 
git : undeetiamevemt>utexpeAationi&defiderioamico* 
rumtardiusaliquant6,quimpar erat,fatisfecerim_,. Col- 
legi autem ex omni numero Quseftiones Sexaginta, qu2e lu- 
cem ferre pofle, & audore fuo aon i ndignx vifs funt^. £as 
Ctttn ih unumvolumencohferreftatuiircm, monicusfiinLi. 
a Typographo,idquecurrente jamprelo, modum libri ni- 
mismagnumfuturum, itaqueinduasiterum parteseas di- 
videre coa&is-fiim : quasambasbreviintervallo fefe fubfe- 
cuturas , pubiici nunc juris facio , &; judiciis Do^lorum , bo- 
nafide,icaexhibeo,utab audoreipfo^finon cocidem ubi- 
quevcrbis, ccrce fenfu plane incorrupto&incontaminato 
conlcriptae funt-».Addidi edam obiter notas quafdam , qui- 
bus Leftorem de nonnuUis admonendum putavi , prouL> 
quidqueincidit, quodad rcfti pcrtinere vifum eft,l'pe bona_.' 
fretus,V^iros bonoshancquaficupreffum, poftumis fcriptis 
appidam^hauddifficuiter laturos,aliis eciam,qu£ fortalfe^ 
mtnus in totphoc opcrc iatisfacient, benigni yeoiamdatu- 
ros^fico^tavcrintOvidianumiUud : ' ' 

— — — Nmfinthsceditdabipfis 

Sedquafidel^ominifunereraptajiii, 
Caeterum, quia inveterata jam confuetudine receptuni eft, 
Ut auilum fere fcripcigcnusin lucem prodcac, quin auc pa- 
trodnioSupcriorum fubnucuturauthonori Nominis eo- 
nim infcribaturymultis argumends addudus fi]ni,lllufl:ri($: 
&Potentifi.PrincepdDomihe Clemehdls.ut utranque hanc 
paternarum Quaeftionum partcm nemini potius quam lllu- 
ftrifs. Celfitud. T. deberiexiftimaverim-..Siveenimau<f^o- 
ris ratiohabend^ft, quantoperc is lUuftrils. Cclfitud. T. 
iionbuitiimfiibjedioni&& VaiaU^ jurej veriim etiam.ar* 
flbCoire&fimdioremihifteriinexu, jam indea AUGU- 
STO AYaGelfit.T. feIicismemoris,ad^(a111uftri(s.Ccl- 

' fitud. 



finid. T. inttia fideliter contmuato, devindus fiierit, aoo; 
tit obfcurum,cui igitur reftius haccejus fcripttdedicari pot 
lent, quam ei, cuiftudia atqueopehun fiiam omnem ipfo. 
vivus jaradudumconfecraverat ? Siye res, quic his libris' 
pertraaantnr, confiderem, ex pknequc in fupremo Illu- 
ttnls. CelUt. X. Appellationum Dicafterioagitat2,judica- 
teacdeafefunt,qu2dam etiam ad Interprctationem Juris 
a«xon & falubernmarum Conftit a D. AUGUSTOedita, 
rum, fpeaant, adquem itaquc cognitio & patrodninnL. 
cjulmodi Incubrationum juftiusqdUnad lllnftrifi. Cclfit. 

i.pertmeret?Hisccrtiipfisdecaufismotus,quondamPa- 
tensmeuseidemD. AUGUSTO, Avollluftrili. Celfit. T. 
pnora Qn«ftionum fuarunj volumina dedicavi t , ex iifdem 
igiturhic pofteriora llluftrifs.Celfit.T. Nepoti&ieritimo 
fucceftori inAuguftoiUoEleaoraUfaftigio debentnrTQuod 
fi quid euam mei laboris huic operiacceffit, id non tanriinu 

^*^*"»»?» impenfum volo , venim etiam. 
lUnftnls.Ceifit. T. quafimantifsxloco,un^lubensmerito. 
queconfcro,&hoc mca:crgailluftrifs, Ceifit. T. fidei, cul, 
lus & obfervannx teftinjonium extarc capio:Id ntllluftrifi, 
Celfit. Tua clemcnter {ufdpcre digniov, & cariffimi Pa- 
renosmamempriam,ha.?fecOrdarioneexcifaiam, tantum 
apud fe valere paeatnr j ntmemeosque, liberos & hxrede s 

ipfius,grat»&cUenteIafiianonindignosexiftimet, ea qni 
pareftreverentiietiamatqueetiamfubminerogo : &inter 
hxc, ut Deus Opt. Max llluftnfs. Celfitud. T. cum Illuftrifi 
fratribus totaquemdyta DomoSaxonicaquimdiurifliml" 
laivam, florcntemque conferpet j ddttnquc profperrimos: 

irenimoiiuinmfiicceflns]atgiatQr,bmnibnsvotis exopto. 
Dabantor H. KaL Fcbruarii, Anno 1609." . 

••1 

- •* * • ^ k - 

Illuftria Celfitud. T^ ; -. . . , : * 
^ SubcltnisacVa&Uiiir^^otifs. 

tt.t 4 NOBI^ 
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NOBIUSSIMO ET DE RETfi^Bl. 

OPflME MBXiTO 

Da. HARTMANO PISTORIS, 

\ .Confiliario Eled. intimo Cblleg^e 

' <juondain honoratiflimo^ . , 

IST O R IDHM^ncimn clamm gmetofn 

QuA refonofUpkns m^foroin^fiholK. 
' ■• JtalHsidloqHitur ; teflaturacutHS iuerHS • 
Qut^alit eximtosGalitadoda^viros: 
Sk^at^rmriaPUy^ aVHy^a^uu^jj^vtrffiit 
Ctifia&Ui^^twmf^fi^UfoUm 

^l^AKTMAnkituk^^daspoUfunerafiripiu 

• ; . P. Francifcus Romanus JC. 

-f . ' •■ " Coni.Elcdoralisdt Ordio*rius!a 

' V ; FacoltateJiiridjcaLipfcofi graias 

" .fiiciiioriaB crgi6. 

Ai^liaetcm pingat JP ijsxa&i s Apdles 
^ht liullus^tcs cjcprimct ingcnif : v • •: . t 

Has Itali^Hifpani , Galli , mirantur , & uno:, Ir.Cl 
Germanimagnislaudibusoreferunt. 
^^^^^^^'i^^ipta fidemfad^ 

Nodttmusq} voles, cxperiere brcvi. 

fermk LmjktiM Affeffirfrimdrim* 
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'it5ty^,.<iiStS^ ^tso» ^tSi^ '^fim 

0^oresmirho]cqukur,fifamaperemu ^ 
']ura Tk^Oriasqui docuerejcholis. ''' * " ^ 

fiftnttr, 

^mamfefM^njaiietffrandiignMnn^ - -•'1* 
ihi^iqmobpntrafwm^ma fanitf 
Quodiemum tSifHmm* JUxtmtatis ofus f\ 
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I • . . .. . - ..... . 

Ivis Saxcrtiiac m EledoribUs blhfli^i * ' ^ 

h^Jtitiit^Mttma^^ miro 

Ingcfliij&magnadexterirategravrSk 
Nam Divo Au^fio^ poft fucccflaribus cjus 
Nobilis HmmafmM cotifiliia^^rerat * - 

Hincvarias gehtes 

cerna$ 

libros^^lngcnii pignora do6ta lui. 
Miranturledosjaccoelolaudibusarquanc 
Germanni , Hifpani^ GilK^ltaliqj fimol. 

iJcc potefitpoft hae/acchcr diim fidcrc 
A^rritaatajfioriaparta^ 




Ivitur in^nto ;geym dlsjungtmur iJlis 

Quoriimfaaa.d€censfain^fef^tM€t^ 
Quam bem f fm^l^ 

_ ^iniit^^mptosfit^ 
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llfisprudchties prudentcs hi vocitantur, 
• * Qui fccus hau<i aliis quam fibi prolpiciunD. 
HartmAnno \\slz duplici dcbentur jurcpcrito> 
' Virtutum Oraclo, Juftitixq, bafi. 
NamruaquoVirtusvigeat iudavitinorbc, . > . r • 

Sufcitec&cineres i^//w^aIiquandoruos, ' '* ^-'^ 

Hicprodcflccquidemvoluitfibijfedquoq^^niultij . 

Divinisfoliisomnibuscfrcbona. ^ . - . ; ^ ' • 
Noluithincanimifub terracondereavarc . * • ' ' • 

*'*rhefaurumJargcpromcrered calamo. ■ 
Quem GrofimT\o^tx monftrat quafi janri'redivivum> .-^S-r 

Et tcncbris prefTurti luce bcare cupit^ 1 iii/. 
Alpiciantigitur:iucem,lcgumqicIieritcS '/ 

//'^r/w^ww vjdtpantfcripta,!egant rclcg^ni* j 
•tplleaquo CrVwieyrucritfuadextera du€ta r . 
* ^ ^eicipicnc quibiis cfk ^obilior Genius. ... 
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friuei- 
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«' XX V* 
• Vdfalliii an & quatenas in fundo femdMidmdmttdmtedirettnedtmtit^tieifkt 
jmmteet »&i^frede&texfdiiedifiutitar. 

XXVI. 

0nwin'jtm6ium hdredihtts feudi, ut certam pecunu fummam iMtredilf.aBodid^. 
libusex feudo conferdnt, dnintegrum dehedtur,fi di/^onensin vitafdrtemfimMdlutt^ 
vit,&pretiumimdUddiereferi$mr. 

. xxva 

CttitrdllmqmdmidfrtfeifeaobdlfedtmrdMdiferfiSiemem^dfff^^ 

fdihfmrkmr, XXVIIL ^ 

Tefidmentumnon ddhibitis tefitbmdomifiriptum&perepiffctamatefiatcre 

dbfented^itinfinudtumnonvdUre : licet alth teftdmuntmmafudaUaconditum , ne^ 

t^esmg^alias folennitatesrequirat. XXIX. 

Tefidmentum pofierimqudddm in friere tefidmente i mmm mtd mi dfeffdMti^ 

rdlieUmfiUdete!fimdterUetrmmMti4muttdtdmemej^nt,,quonmi^ 

fdOeiifmtdtiir^&ievireUtiddt^Ueittmetmrdt^f&fmdte^ 

mt»l»imfelUrimnetiftdtmi^rtfttitdf 

XXX. 

l^fitUfimimmsfiiiitii^amm»fidUmmtftrtimedtddnefetestUtifiml 

• QLi/E- 
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QVtESTIONUM 
juris liber 

TERTIUS. 

' Q^H yE S T I O L 

DE LUCRO ET DAMNO, 

TAM RATIONE SORTIS QVAM OPE* 
raruminterfociosdividendo , & quatenuspadbain- 

icqualitacem inducencia jure per- 
mirtantur. 

S U M M A R I A. 



Lucrum & dimnum quwutio inter faciot 
dividi debeantjuduu arbitrio reltn- 
quitur. aum.ssf. 
SotietAiu contra£iHS fummam tequalita' 9* 
tem rtquirityadeo ut ne paClum qui- 
dtm inAqualitatem inducens raleat, 
dequot*menni4.ro.&feejif. to 
Fall (]uotics jufiacaufaaccedit, t^ineiO' 
MqMalitati locunfacit num.}. (^r /y. 
ut quoties animus donare volentis 
in jperto eii,n.4.aut a futuro eyen- 
tupendet) an i»4quaLitaS aliquafu- 
tura fUinu. f . & nu.i4.2f. 
JBqualitdi in focietate lonfideraturjfecun- II, 
dum propartionem Ceomeiricam 
non .Arithmeticam : & fecundum id 
quod ifilUtum eU. 
Fail. Si non apparet quantum coUatum 
fity num.14. Qupil procedft etiam in t/» 
focieiate tacit^ contratia. nu.y. 
SoiietAS tacit^ contrahi peteiietiaminter 
Mf ) ; antea in alu ne^otiatione 
focij funt, & quomodo de ea fudiian' 
dum.&num.^. 



Mcejforium von fequitur naturam prin- 
Cipalis , quando habet proprum ^ 
fcp.tr jtam rationcm. 
AHus qiii ycitit ad coiifequentiam slterius, 
fumit mterpretationem a vcrbis in 
primoaHuprolatis. 
tocif aqualibHS portionihus colUtts,an^ 
quitenus de partiburs lucri & da- 
nni imequaliter dividenJis facifi 
pofiint. Latiffmt difcutitur num.ij. 
&quid fiex inifqiialuolJatione lu- 
cra y 4equaliter dmdivelint» num.r, 
c^ti. 

, Operx cujufque in focietate ex opinionc 
contrahentium sflimantur , fe- 
cundum eam plus contulilfe, quis vel 
minus focietati cenfetur,ntft refuUa- 
retmagnaittiquiias. 
Ccnferrt non tantitm pecunia poteH t fei 
euam opera fola dr induftria , & fe-^ 
cundum h.inc lucrum dtvidendnnit 
interdum tjm pccunia qitdm cpera 
confertur , ^iTtuiicetiafnfec^fidum 
qualitatem operarumpartes fhcien- 
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^ 4a]mtH. ff . Iket in contrahtnda ji- to evemupendens, ad ntrum tontra- 

lUtatedeoferisdftitMndismhildi' . hmttiHmftrvenutrmmft.tveutHft'^ 

. dttmfuconmUii^lsM^eilosnm^ ■ , . '^ ^oweanftderationeimkahetiirm' 

r. //. tmb ne paSum quidem ya- 2lf, Di^tio qua fmplkiter non yaletifi^ ' 




ietikt opera dlteritu non s/limentur neiur fi fiat reciproc^. 

num.ijf,dedaratur.nuni.2/. FaU.ft ^ocietati^uianontantitmpecunia&ope^* 

^ initietertk fortiniikm ton^tm' ra , fed& tonftlio & an&orkatn 

. 4M,parteiexprefiidixerintfemHtU' - prodeffepoteSiiqnodipfuminnqita' 

am&fidclemfocietatioperamprA' ' iitatis ratione ineundd eonfideran^ 

y - ftareycUetftaementioneaftimatiO' ^'iameft.lmomterduintnieniumpUtt 

ntsntt.go^mM3» ' ■ iraUtt^namyiresemrpork. 

Sf»*'^Hiusfnmiliis negoeiatoT ex pecuniif§t- ''jf^^r^^^-ii^^iiMes ^e partes debeot cu0*dif 

tris dimuiium lucn fibi aiquifit, V ^ ikno : & Contra clr qita circa hoc fa^ 

21, Correxiffe fe i» cotttiaenti eontrabeiitet , , aifodmimntitr. JtemLMutiitepro 

uettprsfimkntur. --(yitania. ^ibtiolleeUratiir. ^ • 

il, Cotttrarietas in vo hii contrahenuum ju^SocieiaaitamitayutfilvKmfitaUericam 

DamnHminreciprococontraiiuexinier- y ^tale^nateiine^ropi^, 

N T E R t focio5 lu- berai^c^ cafijemqj xquitatis rationi c6- 

cmm vel dkaiMumu*; ^cni^ deberc.*£x q uo BatdJicere faliim 

qucmadmQduin fi( d^- /MMbdtcatcm in fuprcn^o boni-fidem 
^ videndum juxtli vari«r, 'K^uir^qucmadniodum rcfcrtCirjr. 

ncgotioru quaiitatcs, ^09/rrij;.t;^//.Idqjadc6 vcrucft*atncq; 

magnam tccipir varic- ctiim paCbuili inaDjqualkaicm fnrcrto- 

tatcm, utomnia figillatimdcfininne- ciosintroduccns, ranquam naturxfo- 

•qucant, fcd piurima judicis ttbitcio rc- cietatis adverlans jucis vigorem obti^ 

linqucnda (jnt,4rg.l.fi /ocfetii&ft,lm» ,il^U^tje^tcxtjpji^Lfia9iifaerinf,fjL9 

fropofita pri>/0d§.Al^x9if,ff,m».sA»»». frinclmfiiittioahquidpBte eimtii5tfiau 

x:$m,/fmifr7Mttr£ (?.'^i.tnquieas)iion /4//,reoBC \j4^:iiYiibr,c^o fccu, caju» 

ptofie dc his dati certam dodlrinani-» opinionemtucrur^/.r^i//rv^^tf>y^rrVl 

ptoptcr varictatcm cafiium,quiOccur- tati. ubipoft-quam rrcsdiverrasrctulif- 

) iwaX-^Bartol.Soct/f. cot/.26i (a^ Quiata- fctopinioncs,tandcm cencludit icntc- 

men arbitrium tftud judcxad certaikLi tiam Azo.au vcriorc ciVe >quam ctiam 
iutisBormafn, quoad qusfieri poflSc*». reqnitur £«iSr«cr.fW.^ J^iV.^<riW/f^fjMi 

confonnaKiieccir«iud>ec,ide&^iie^ hiXS,0HUii, AUk.riorm. Jafx:mt.jiim.t^ 

Inlitef qnafdam fegulas,quxin hocne- tt^^^Mimt, fi fafeerM,C. depa^.Pd" 

^a6o pot^SUnillll crt>fiervailds ^oalk», mertn:h e. naviganti. nu. u. infinJe u/ur, 

'COlligemus. ^»gei. in d. traBat. de fecietat. i. qusjt. 

\ Ac primo f quidcm gcneralitcr fci- frincifal.ver/.i^dtertium in^niens,ha»c 

endum,in cj ufmodi divilionc intcr fo- aftntomem a^uiorem &ji^tcrem. Petr. de 

cios incunda a:qualitatis maximam ra- ilMi.'Jm trmffdt. ie iuk, Jhdtrik iie 

tteiicmeireducendam;ilaqttediv^o.^ ^qmmdpart. quaflj,Di^Mir.i,nfmrimr. 

nemififtittusndam » ntcqiiaficfodo* re/0Utt.cnf.2.tmimJi,'^^kmk€mtlmfi$m 

irum omninm conditio» neq$^i6sph> il^titnr , infim. eam cemmtunem^e/fef^H 

•lia contra hanc xqualitatis normanL» dltos a/feveraas. Et Gamefius variar. re. 

prxgravctur Nam cum focictas fratct- /olut.ttt. iefeeietat.num.s. Eandcm do 

nitatismftarobtincat./.t/w-iiwifi./w^r. fa^ coniulrifu«:runtamplcxl, K^blr. 

pro fecie» bonam fidcm maximopCfC re- t»»f.7gMy.t.& c$nf.ii^Mb.2.Reman.cenfi 

quiritA iuftaac^qoa cfle debec,i^.f» tii.& co>if>2}s.&conf.2s§.mmm.s.famLd§ 

fkJUn propofttmjUtiiiefimerHm^tfimmt O^. frtf.ssjeida^ \JUex,$9mf.ist, vtLMt 

fittri^» ^fit' '^^- C^^^^ ubi Impp^ (•'f.St..V0Li. & hamefimttmtimmteimmmm' 

fcfei^ftfiut ia Mcutib» fi4em ciih Mftr^ eiffrekdtmmt & ntefum efe»aie 

Cermtm 
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C9rr>mconfi)Q.col.i. &conf.z^i.'volj. Quinf &foIadonatioiliscaufafuf- . 

Mhutt , qaoricsiacontradturocictatis ficit. Nam queni^modum in vcndi- 

conJiciouniusrocijcftmelior^ quam tione donationis^rulo in cmptorcm 

conditioaltcrius, tunccontradlusiftc quid transfcrri potcd yB^irf.rnl.jJtre- 

fit iniquus <Sc in validus,«:^ conf.ijj.eoLa. ftind.vendtt.& in l.fiquU cttm dlher, dc^ 

Ufl.i. Cr conf.isi. V0I.J, & coufjii. vol.4. verb.oblig. Anton.de Bntr. & Ahb.in cxum 

Crco*if,2t4..vot.4,B*Tt.Socin.ccnf.262.(\ui caufdm de emft. & vcndit. fic nihil cft 

imjutt^^h hac opinionc tanquam com- quod impcdiat , quominus idcm in fo- 

muni in judicando & confulcndo non cietatc fieri liceat , cum fcicnti & so' 

cflc rccedcndum> Jdfin.conf.17 4. vol.2. lenti nnlla fiatinjuria , l.cumdenatioMtt 

Dec.confiid.J oh.MArtAn. RimimMld. conf C.detranfaul.Li.%.uf^ ddeh deinjur. Idq; 

ifi. vol.i.CrAvet.confiyj.nu.i &conf.24S, cx rationibf hifcc lubdubitans , docuit 

uuj.Natt.conf4.03. Et quamvis non dc- Cerneus in dl.ft pafccndanu.2.& nu.is.& 

fint ctiam,qui opinioncm Johan. rcla- conf.is? col.3. verf.Nec ebfat ijuodillitres 

tam agLin d l.ftnonfuerint^ amplc£len- %'ol.3. & conf.jio. cel.fen. verfntcobftat. 

tcs contracxiftimcr, ejufmodi pailum a^^/.^.qucm {zc^mtyM Tur^uratus in d.Lfi 

insqualitaci intcr focios caufam prx- pafendanu.jo.inquiens^hocczivilocum 

bcns,fi non iurc focictatis, faltcm con- habcrc poflc opmionctn coriim , qui 

vcntionisjurc vaicrc, utfcn(it/W/^fp» putant ma:qualc paclum faitcm jurc 

d lfinonfuerint.,Roman.conf47s. mum.f. convcntionis valcrc. Idcmlcniif cJ^«- 

) Dctius ta d.lfipafcenda,(b) Ex a uctorita- daus in d.Lfi non fuerint, & D. Wefinb. in 

tibus tamcn paulo antc citatis ncmo %.deiUa.Inftit,defocietat: 

cft, qui non videat illam altcram com- Quod tamen tum dcmum refle pro- 
munion Intcrprctum calculo elTc ap- 
ptobatam , non itaq^ ub illa facilc rece- 
dcndum crit,cum prxrcrtim ncquc ea> 
quxpropoftcriorc aftcruntur, admo- 

dum urgcanr,utcx!js,quxinfccunda pra:fumcnduscflct: Idcoq;ctiam con- 

concIuHonc di^luri fumus > cvidcns jcdluras illas in coniilijs fcdulo confi- 

cric.i. dcrat Corrltus. 

3 Ha:c| tamen rcgula Iimitatur,ut lo- Deindc t reftringitur conclufio no- 

cum nonhabcat , quoties aliquajufta ftra, ut proccdat tantummcdo in in- 

caufa acccdit, quxinxqualitati occa- a:qualitafc,quxtcmporcpa^icoovcn. 

{ioncm^rxbcc, idquenonfolum tunc tiapparct,fccusvcr6,ficadcm cxfutu- 

admittitur, quoties inxqualitas cxco ro cvcntu dcpcndcrct, 3c (ccundum 

provcnit,quodaltcr focioru pluscon- hunc, tam incommodum ^ quamda- 

tulitad Ibcictatcm > (hocenimpotius mnum altcrutrias cedere poflcc , iu 

aqualitatis rationi maximc convcnit, arg.Ldefideicemmiffi.C.de tranfa^. Aocct 

quam ut ina:qualitatis nominc veniar, Corncus in d.t, ft pafienda, nu.is- infin. & 

ut moxprobabimus) fcdquoticfcunqj »«/»tfr//. indcinfercos,vaIcrcp3dluro, 

alia juftacaulafubcft, utputa prxclarc quoutroq; fociorum millcconfcrcn- 

artis 5 vcl quod gratiofv Iit apud omncs tc convcntum fuit , fi navis cx Afia ve- 

ordincs is, cuiplusquam xqualitatis ncrir>altcrumduasfocictarl$partcslu. 

f^g^ normacxigat,tribuirur>(r)/,j^W^«;«i cri&damni habcrcdcbcrcfivcronoti 

yrofocio. Vcl quodaliquaodo juvcric vcncrit ad altcrum tantundcm perti- 

eumrcautconfilio, aquohocfibitri- nerc.Idcm tenuic confr.nu.^^.verf^uid 

buitur,adcujusrcmuncrationcm ma- emimfiunuscol 4. voLi. &cnmfecutus 

jorcm lucci partcm nunc lubcnsvcliLj t^Bartot.Soctn.conf.26s col s.fcf.confirma- 

conccdcrc : inquibustcrminiscoufu- tmr etiam ejus opinio.& Vurpuratua in d. L 

hiit Corneuscenf.i3i.tn.fia. V0I2 fipafceada num. 33, Non cnim cx futuro 

A A z eventu 



ccderc vidctur , quando alioqux accc- 
dunt conjcdlurx, ex quibusappareat-> 
aliqucmdonarc voluiflc: aliqui cnim 
indubiopotius crror, qudmdonatio. 
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. ^ventu impugpati poted , quod ab ini- 
tiolcgiHmcfaCtuDncft, /. ntcenmdeu 
tin.all uj^frtVAt .i(Mttmu6 Cde ddm tnt. 
LqHodaittubimt. Bart.de adult. Fatiunt 
quac not.gl.& Dd.ift l.i.C,de tntffi. donat. 
dura ccnclu Junt,ad hoc ut contradus 
inorficiofus rcputctur, mrpicicnduiiij 
rcmpus contra6lus,ncq; cum rcvocari, 
Jicct cx poft fo^lo inofficiofus rcdda- 
tur * quod pluribus htva^tCrMvet.coHf. 
40. ftm. 10 

<5 Sccundo j~ ut juftaxquaiitatis ratio 
habcatur , notaijdum cft , cam non ic- 
cunLKim proportioocm Anthmcti- 
cam, quamquantitativamappcilanL^ 
Inicrpretcs , lcd fecundum proporrio- 
ncmGcomctricam,quamquorativam 
i)dcm vocant,a-ftimandamfy)atqi pro- 
ptcrca quantumquilq;m focictatcm_» 
contulcrit,diligCDtcrconndcrandun3> 
& fccundam portioncs illaslucrunu 
vcl damnum intcr focios dividcndura 
cflc » itautfi portioncsaquolibetco- 
rumcoUata:» quas capitale vulgo vo> 
cant« a:qualcs fucrint, lucrum ctiam x> 
qualitcr diftribuatur. At^; hoc modo 
accipicndum cft id quod in d l finortj 
fuertnt^tn frtnc. & t» %.t. Injltt.de (ocietMt. 
eitcttnr > lucri vel damni partcs asquas 
vcliqualcscflcdcbcrcvidichcctquan- 
do iplx portioncs collata: ad focicta- 
tcm xqualcs fucrint,qucmadmodultTLj 
iftudintcrprcratur ^ccurfius tbtdem->y 
qucra Ccqoitut Joh.Fabr.Arige/. Portitia, 
Joh.de PUteM & reliqui Interpp.itt d. §./. 
Cymus Bart. Batd.SaUcef. AngeL & Tmlgof. 
tmlj. Cod. fro JociOy & al^ mox addmcendi, 
Mmime i[aq;iuraiftaad cum cafunAj» 
quo portiones inaequalcs func^accom- 
modanda crunt> quafl cMam tumiu- 
crum xquaiitcr dividcndum flt,ut qui- 
dam viralioqui nonindoduspartium 
ftudio contcndcbat. Sin autcm portio- 
ncs collata: inxqualcs fuerint , tum ca- 
rundem habita ratione inarqualcs , et- 
iam crunt lucri &damni partcs,atquc» 
adcu is qai plus contulit» pro rata por. 
tionis fux plus confequarur > 5c e con- 
trario > utputa li uniis fociorum milio 
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in communc coniuliflct , altec ver6 
duntaxat quingcnta, tum pro rata ppr- 
tionumiilcdujs par^cslucri, hicvcro 
Dnamtantummodopcrcipcrct. Hic 
rcgula optime probatur in l.fi fodeta^ 
tem mecum coteris 6.& inl.Quidenim.so. 
fro focio.mbi Pomfonins & Procuhu ijfdem 
feue verbisrejponderunt, boni viri locic- 
taris partes conftitucntis arbitrio con- 
vcniens cflc,ut non utiq; cx a:quis par- 
tibus focit flmus , vciuti fi altcr plus o- 
pcrsE,induftna:>gratix, pccunia:,in (o- , 
cii tatcm collaturus fit.His cnim vcrbis 
ICti dilucidc fane dcclarant ,in confti- 
tucndis partibifS focicraris , & lucro dt- ' 
ftribuendo , potiflimum quantuiTLj 
quiiquemfcKict^rcm contulit, confi- 
dcrandum , Sc (ccundum iftudctiaiP- 
diviflomsincundam rationcm. Idcm 
probatu r in d. LjtnonfHerint , ibijimodo 
atiquid flm contuln foctetafiy pcr quac ;u- 
ra hoc tradidcrunt uno orc Inicrprct 
ibi, 5: poftalios criam clcgantcr cyW 
d^iis &tnd.% I. Injlit. defocietate, &itu 
Li.C.eod.ttt. & tnd. LJi fafcenia, mLipra- 
Jcrtim Corneus & Purfuratus , C. dc pa£iis 
^ngei. in d, traSmt. defbcietat. /. quaft. 
frincipdL verf. K^d fecmndum.^ & verf.ad 
t2.re(pondeo Petr.de UbaLd.in d.tra£l at.de 
du3b.fratrib.in quarta fart . (]U4ifl. t.Didac. 
d. ltb.3. variar. refolut. cap.z. num.2. verfl 
Hmcprimo apparetfLMenoch.de ar&itr.fU' 
dic.ltb.2.centur.2.caf.iis. Idem confuleado 
fecmtifuerunt Angel.eonf.ii j. Comeui conf 
'±'& (9njs4.& conJjsp.voLi.O' conf.27. 
^^onft22.coL».& conf.2i2.voL2.& conf 
JS2.& conf.}n.voLi,& confj^.&conj.ss. 
& cottffg. & conj2t2. C0L2. & conf.214. 
&conf2ftp. infin.voL^. BartoLSociv.conf. 
26s. Partfconf f2. nmm.t2. & Jeq. ubiait, 
hanc conclnlioRcm dc jurc vcraiii «Sc 
communiicr * approbatam cflo * & 
fjnfSf.Ss&i'^ VjLt.Johan.de K^oicii, 
c0nf.a2.nm. 4. &j.phittf. Portttts conjat. 
Cravet.confisp4nfn.{e)&i hic (Jl^enoch, (jg 
conf.i2t,num.2<f.& feqc^.voL^, 

Non |foIumautcm hociufocicta- 7 
tcexprcfla parrium convcntionc inita» 
fcd & in tacitc contra^a lccum iva- 

bcr. 
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bct>de qua h l. cltm duobns, §. idem Papi- 
ma»u4 & itt L4.%.(ocictatcmcoiri.ff.fr9 fo- 
€10 , latc Dd. i/^l, Titium & CH^vium. §, 
K^ilteroJe admioift.tittor.&tn ij.%,fin.de 
exercit.a6iio». & i» Lejtts.qHi tn ^rovincid 
/? cert.petatur, Bald.i» l. ft patruus C. com. 
utriufque judtc. Nam etiam hoc cafu lu- 
cnim <Sc damaum pro raca cjus portio- 
nis , quam quifq^ contulit ,dt(lribuen- 
dumed, quippc cum taciti&cxprcdi 
idcm lolcat ciTc judjcium, /. cumcjuid^fi 
cert.petat. & cotrahcntcs fefccum juris 
difpofitionc contormafle ccnlcantur, 
t.Centuno. de vulgar. (jr pupii. ita con iu- 
luit Bart.confr^ff./flf.i.dc fcnfit Bald. 
d.i. i .quaji. ii.C.pro focio,Alex.coHf.ff. iib. 
2. Coraeitsd. conj.zu. voi.z. & confss *» 
fia. voLj. cenfiii. eod. voL & fccurus 
Q^Purpurat9 in d.i ft pajcenda pecora n.it. 
Tdcoq; cum duo cu jufdam ncgotiatio- 
nis focieratcm contraxiflent , &: altcro 
dqjs partcs, altcro unam confcrcnrcj, 
pafti fuiffcnr lucrum prorata portio- 
numdiftribucndum cffc. Dcmccps vc- 
r6 alias ncgotiationcs, de quibus in fo- 
cietatis contravtu dnfium non fucrat_.> 
cxercuifl"cnr,3rq;ade6harum ctiam rc- 
rum focictattm tacite contraxiflcnt-», 
&cgodc lucro indequaclito confule- 
rcr:Rc(pondi:Antcoiriniaconfidcrart- 
dum cflc j quid & quantani quifqucad 
hanc ulcimam focierate tacitcinitaiTLj 
contuliflct, & fccundum iflud lucrum 
ctiam diftribuendum. Ita ut fi dc novo 
aliquid ad hinc focic^atem contulif- 
fcnr, hocminime proacccflbpoalce- 
rius ncgotiationis cxprcfsc co^ntradas 
fut quidam vir do»fl:us arbirratus fuc- 
rat) rcputandum, ncqjadcoilliuspor- 
tioncs ihlucro diftribucndo confidc- 
rando: , fedpotiiis iftud fccundumid, 
quod ad hanc focictatcm pcculiariter 
collatum cflct, diftribucndum forcL^* 
cumjUt didlum cft , rcgulafupra firma- 
ta, ctiamin focictatc t:icitecontra<fVt 
lotum habcar. Ncq; enim hasnegotia- 
tioncs , ad quas pcculiarcs portiones 
fantcotUta:a focijs, acccptorij nomi- 
ncjrcclc vcnifcpotcrunt^ Icd propicr 
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fcparatam,quam cx portionibus colla- 
tis habcnt tatioacm> fcparatx ecianij 
nc^otiationis inftar obtincnt. Vcl da- 
to ctiam eam priori focictati aliquo- 
modo accefliflc , illique conjunttarrij 
fuifle , fi camcnahas porrionesad hanc 
contulifleot locij,nonpoflctcx jurc al- 
teriusfocietatisccni^cri , fcdpotiusfe- 
cundum purnoncs ad hanc collatas iu< 
crum dividcndum eflct. 

Nam t rcgula^qux accclforio natu. ^ 
ram principalisattnbuit , locum norLi 
habet quoticfcuoqueacceptorium di- 
vcrfam & fcparatam habet racioncm, 
u t not. Bartoi.in i.ita flipuiatus in t^.oppo- 
ftt.de verl/or.obiig. Bald. in i.non dubtum^ 
tn t^.oppofdcieg. Aiexand.co7jf^.coi.pcn.. 
voi. I. C^uinimo & fi vcl maxime ad pa- 
dla prioris focictatis rcfpiciendum «Sc 
fecundum illactiam hujusncgotiatio- 
nis lucrum dividc ndum,id tamcn juxta 
vcrara 6c rw<flam analcgiampotiusita 
accipicndum efl'cr,ut quemadmoduni 
in illa , fic ctiam in hac pro rata portio- 
num collatarum lucrum diftribucrc- 
tur^quam urin hisdivcrfisncgotiatio- 
nibttscadem prorfusportionumfitha- 
bcnda rario , cum praelcrtim cx hoc ul- 
timocontra naturarofacietatistanta_» 
intcr fociosrcrultarctiniqualitas^u^ 
licct hoc cxprcfsi convcniflcnt , nul- 
lumtamcn jurisvigorcm obtincrcc_,: 
pcr ca, qux dc pa<aoina;quaIitatcm in- 
troduccntc , fupra adduximus ww^.^, 
C^od fi vcro focij ad hanc poftcrio- 
rcm negotiationcmnihildenovocon^ 
tuliflent, fcdcandcm pccuniaadprio- 
rcm focictatcm collata , vcl lucro inde 
quxfito cxercuiflcnt , tum demum pu- 
tabam>hanc re£kc acccptoriam aJtcrius 
ccnfcri , atquc inde lucrum ctiam hu- 
jus pro rata portioaum ad altcram col* 
Jatarumdividcndumcflc. Acccpto- 
rium cnim fequiturnaturam fui prin- 
cipalis c. acceptoriumdereg.jur. iibr.cr. /. 

principaiis eod. tit. L certum caput, 
%.fin. de eo qucd certo ioco L tes C. de^" 
ufur. 

Et t rcgularitcr a<^us > qui venftj 9 
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ad confcqucntiam altcrius , rccipit in- 
tcrprctationcm a vcrbis prolatis in alio 
ziXihi.uxori /./f/».«A/ Bart.de item 
capilli ttbiglof. de rer. divif,l.}Jefundjtj~ 
RrHcl,& inflrum. Ugat.C^lexsn. conf,6p, 
col. i.ad fin.lit.6. hdrbat.inter conf. k^Ux, 
conf94'Col.i.lib.}.& confsi. cej.d.verf & 
cx ifio CitpteUb.4.& confsf. num 7. voLi. 
ubimuitisprobat , quodadlusquict- 
iamcxintcrvallo fcquitur, fumatm- 
tcrprctationem exa<^u priccdcnti. Ex 
quo ctiam magis in fpccic dociit Kimi- 
nald.conf34.fi quotics in prjeccdcntc fo- 
cictatc fuit conventum dc lucro jcqua- 
litcr dividcndo,quod tum idcm prxfu- 
matur clTe aclum infocicratc dcinccps 
contra£la. 

Atque hxc quidcm, qua: de lucro 
pro rara porrionumdiAribucndo aflc- 
ruimus, cxtraomncm controverfiamj 
po(itafunt> quandodcdiviOonelucri 
nihil convcnerunt focij > cenfcntur 
cnim focictatcm contraxiflc arbitrio 
boni xlrU.Qaod enim, §. iUnd» & l.ftfo- 
cietatemmecum cojeris^ i. iuprofofitj & l. 
feq. pro focio. Vcl hanc normam padis 
fuis cxprcfs^ non immutarunt, fcd aiij 
10 ab f hacaquadividcndirationcrecc- 
dcrc,& pacbo inaequalcs partcs ita con- 
ftituerc poflint, ut lucrum non pro ra- 
ta portionum diUnbuatur > fcd altcr 
inmus>altcr vcro plus> quam contuhr> 
pcrcipiatjhoc dubitationc non carcc_>. 
Konfolijm cnimlmpcr. Inflit.de foctet. 
in fn.princfpif.geocrzVitct ftatuit,partcs 
lbcictatis> qua: exprcfsi fucrunt a con- 
trahcntibuSifervari dcbcrCifcd infupcr 
addit : Nc dubiumquidcmunquanij 
fuiflc>quin valcat convcntio, duo m- 
tcr fc padi Gnt, ut ad umim duae partcs 
lucri &damnipertincant>adalium tcr- 
tia , ncquc ullam adhibet diftin6tio- 
ncm vcl rcftridlionem. Ex quo gencra- 
litcr ibi notanc Angeius &ChrifIoph.Por' 
l/Mf « valercpad^um ,quod partcs in fo* 
cietatc non fint oequalcs > & con/iderac 
Tulgof. ind.l.finonfuertnt , quod fi rcx- 
tum intcrprctcmur co de ca("u> quo ct- 
iao) portioncs inxqualiter faiflcnc col- 
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latx,tum non tim fpcilanda eflct con- 
vcntio, quam collatio tantummodo, 
ncquc difparitatcm partium faccrco 
convcntio ( cui tamen potiflimumid 
tribui vidctur,)fcd magis difparitas co- 
rum,quaeconfcruntur,cnmprifcrtim 
idfola rcrum inscqualicaspcrfepofllt, 
utfupradiOumfuit, juxta intcrprcta- 
tioncm iftam folaconvcntio idnoiij 
poflct abfque difparitarc corum , qua; 
conferuntur. Ut proindc fruftra con- 
venrioncm confidcrafTc Impcr. vidca- 
tur > fi tcxtus illc ad cum cafum rcftrin- 

gcrctur ,quocxipfapartiumdifparita- 
tc illa inxqualitas provcnirer , & idcm 
ctiam ipfa conventio prxftarc non_. 
poffct. Idcm clarius etiam probari vi- 
^ctwxinfcq.%. deilla.verfubidicitmr, ira 
poflc con vcniri > ur quis lucri partcnij 
fcrat , dedamnonon rcncatur, cum 
quo concordar textan l.(j\tutim,ff.etd. 
tit. Nam hocipfo fatisdcfignatur>pa- 
doimmutaripoflc, ncfcmpcrinlucri 
diftributione porrionis collariE habea- 
turratio, cura fiad hancfcmper rcfpi- 
cicndunicfl^ct, idcmdedamno>quod 
dclucroconftitucndum forcr. Facit_. 
tcxt.inl.ftp4fcend4,tbi.perticKibus^uil)u* 
placuit interDominum& paflorem divi. 
danturC.de paclis.Quimobrcm padlum 
Cjurmodidclucronon fecundumpor- 
rioncscollatas, fedalia rationc, ctianaj 
inxquaji, dividendo valere fcnfir Jo- 
han. Mt refertgl.in d.l fi non fuerint , & in 
hancfententinm criam confuluiflc Bart. 
in (juodam fuo confmcip. exfaHo prcponi- 
tur , ijupd Juiian. recenfet Cern. w d. l.fi 
pafcenda fium. i. quod tamen intcr im- 
prcfla non habcnait Purpuratusibi. nm. 

mer.iz. Abcademnon vidctur fuiflo 
alienus Fulgofius/»^^/./?/?^;^? fuerint> i|, 
lam hac rationc confirmans, quoniam 
in contradlibus bonxfidci naruralitcr 
conceptum cft> conrrjhcnribus invi- 
ccm fc circumfcribcro , l.incaufa. §. 
idem Pomponim de mtnor. /. itcm fi pretio. 
§. fin. iocat, quarc idem in focictatc ad- 
mittendum, nequcin fingulisfocijsad 
amuifim rcquirenda, xqualispropor- 

tio 



tio ciu5,quod a Hngulis confcrturcum 
lucriqaantitatc, quam funtacccpturi. 
Hifcc adftipularurctiam Deciitsind.l.fi 
fafcenelA , prstcr rationcs addu£las ni- 
rcns gcnerali illa rcgula, quz doccr, 
contraclus ex convcnrionc Icgcm ac- 
cipcrc, /. /. ^ fic»nvenerit eUpofiti, ad 
ttxt.in d. Ifi aonfnerint. rcfpondct cjuf- 
modi padla non valcre > alitcr cx iilo 
non colligi,quam argumcnto a con- 
trario fcnfu : quod cjus momcnti non_> 
eft, ut contra fupra adduClas manifc- 
ftas jurisrationcsaliquidrcdlc indc in- 
fcrri qucar.ur t\oOnU»nventicMU C. de 
^fifiof.&Clerie. 

Alij animadvertcntes inxqualttt- 
tcmillam rcpugmrcnaturxfocictatis, 
arbirrati funt.cjufmodi padum Iicct- 
non valcat jurc focictans> faltcm ta- 
mcn fubliilcre jiirc convcntionis, quo- 
rum opinioncm rcfcrt^/. ind. l.fi notL» 
fnerint. Etprocadcm confidcrant qui- 
dam j quod donacionis caufa vcndcr o 
& locarc WcQiyl.fi quUsi.de contrMh.emt. 
quarc &c focictas insquaiisgrati(icandi 
caufa contrahi porcrit > ut laltcm jurc^ 
Convcnrionis valcar. 

Communistaracninterprctumj 
Schola poft Azonem in rnlrr. C. ^ro fo- 
fWjCxiftimavit , cjufmodi paila, quibus 
alrcri fociorutn p!iis minusvclucri tri- 
buitur, quam cx'gita:qaalis proporrio 
cjus,quod contulit,nulIum juris vigo- 
Tcmobtincre ^gl.tn d. l.ftnon fuerint,& 
iti Saiicet. qaod communitcr rcccprum 
cfrctcftatur ibidcm Fuigof.Bald.dr SmU. 
€etinl. I. eod.titrCorneu4 y Purpurat. & 
Curt.jun.tnd l.fi pdfcendauhi etiam Dec. 
poftaliosquosrefcrr,fatctur,hancopi- 
nioncmcommuncm cffcjcandcmtan- 
quam commnncm uno orc in conH- 
liis fcquuntur , qiiamplurimi fupra irij 
principio hiijijs quarftionis allcgiti, 
plcriq. cnimcorumdccjufmodi pa<flo 
loquuntur.dcquo nuncverba f^cims, 
Nonlolum auicm jam didisaucVorifa- 
tibus probarur/cntcnjjj ifta.fcd <5c mM- 
n feflo textu in d.lfinon fuerint.\Xb\ Pau- 
luspoftquaiB dixcrat> valcrc paduinj> 
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ut qais duas partcs vcl tres habeat.alius 
unam,iftud rcftringcndoaddicfi mo- 
do aliquid pluscontulcrit focietati vd 
pccuniae vcloperacvclcujufcunqi altc- 
riusrci. Ncquecontraha:cvcrbat^ni 
claraquicquam facic rcfponGo Decij, 
dcfumtacx confiderationc argumcnti 
Scontrario fcnfu , cum ad colligen- 
dum hoc cx tcxtu ifto minimc adhibea- 
mus argumcntum illud > fcd ponus 
confidcrcmus naturam di^ionum >Si 
modo, qux cft, ut praccdcntia reftrin- 
gat) ncaliterlocumbabcant) qujm/i 
fcqucntia obfcrvata fucrinc. prout ct* 
jam contra Dccium iQCtt animadvcr- 
tic Curt.jun.ind.l.ft pafcenda. Ex quo ct- 
jamminime accommodari poteritin- 
tcrprcrario gl. fupplcntis ditljoncm 
maximc:haec cnim cum vcrbistcxtut 
diredo advcrfetur,nemoeft> quinonj 
videat.quam fi incpta. Idcm confirma- 
turexipfafocietatis natura, qua: utdi- 
ximlis bonam fidem & «qualitatcm 
maximopcre requirit,pcr jura lupra ad- 
ducla. Nam rcgulariter pa^a qux na- 
turxcontraclus rcfragantur , candcm- 
qucdcftruunciure non fubfiftunr,ffpf. 
Dd. inl. cum precario deprecar. Jaf itLs 
duthent.ingrefi1num.36. Cod.de SS. Ecelef 
(um/imiL Neque huic fenccntix quic- 
quam obftac text. Inflit. in fin. princip^ 
Namcum i« gcncraliter loquatur ic- 
cundum vcrba d.l.fi nonfuerint^(\\xx ca- 
fum iftum magis cxplanancrcftringcn- 
dusericliquidcmlcgcs generalcs ple- 
runq;cx aliis magisin fpecie dcaliqua 
rc difponcntibusintcrprecationem rc- 
cipiunt, Ldeprecio depuki.im rem ail. Am* 
gel.in iquamvis nurn.z. dt in jus 'Voc.gi.& 
Dd. in i.fciendum. .^uifat. cog. auth offe^ 
ratur,Cod, delit. ^«/r/.quodin propo(iro 
co tutius fequcndumjCun'^ in aperto 
1it,Inftitutionc$ cx libris Jutifcenlul- 
torum dcfumcas cfic > ut mcrito ctiam 
cx hilco intcrprcrationcm rccipianr, 
qucmadmodum declarat C#r»r/!<* 
pafcenda num.rj. & ihi etiam PurpUTntm 
Hum.g.& Curt jun^ num. 2. Idem Cornttu 
cnf 24. voi. i. & in aHts fupr^^ iadtcatis. 
K^AA 4. Ncquc 



Ncquc refcct*c[uodut FulgofiuscoDU^ 
dcrat* rccundtnn btDC fencentiaiDiii«* 
quilicas magis tcbiis coUatis quam 
conventioDi'» qua tamen potiffimum 
ltifitDthDperator,tribnatur. Nam ctfi 
porcionum fempcr ducator ratio,ta- 
men fatis opcratur convcnrio , dum 
ccrtas & dcftnitas facit partcs,qux alio- 
quiinccrta: cifcnt , dc boniviTiatbitriO 
telinqueodc » uc teipondet MudsDS^ 
qaiDetiam hociprum»quodportioaes 
in divideodo lucto coniidcrantur ex 
tonventione parrium dcfccndic , vel 
cxprcfscvcl tjcitc, dum dc confercn* 
dis part.bus inacqualibus convcncruot» 
ut ita dici noo poifit>Imperatoremfta* 
ftracoDveocionem confidersife> £fl:- 
^ue prstcreaanimadvertendum>quod 
"dc cjufmodi convcntionc locjuatur, 
de qua nc dubium quidcm unquam 
fuit. Naro hoc ipfo dcfigoat, lc con- 
ira illa,qua5 jurc Digcftorum aUoqui 
^ifpofita cffent, nibfl novi fiacuercA 
ied potios vctba ftcerc 4e tali padOk 
. quod tnturaB focictatisycioidcmquo 
teguUs msximd fit conformcvidelicet 
de co.quO coovcncrunt loci),quantum 
quifquc ad focictatcm conferrc > & 
quasindcpartcslucri & damnioWifc- 
quidcbucrit. Non cnim dubiulD cfr, 
qutnitacontfajupoflit iaci«»$,ntin^ 
SBquales partes confcraotfocij , & fc- 
tundum lUas ctiam lacmm & damnu 
dividatur. Cum cconrni fi dcco pa- 
€lo loq«crctur,quo collatisportioni- 
bus sequalibus dc lucro mKqualiCttdi- 
Vidcndo convcntom cflfet,f*W>iift>' 
l&m ptobabilcm lecipetet dobitano- 
nem fedct&madvetfinetar 
fitermi, Quamobrcm vcrba ifta ^Vcl 
cxhoc,qui3, ut Impcrator dicit,*do 
eo nc dubium quidcm unqutm fuit, 
potius de illo quam de hoc pado iotcl. 
ligcndacrunt. DeinteHcdu$>»i4 
CMMtim * paol^ poftdiccDdiloaii 
crin Minospondcrishabctargumen. 
tum deiumtum ex^. l.Mcenda. Nam 
quodde partibns, quibus placuit» di- 
«icur>id potius dcpiauto*qaodcmu 



aquitatisnormi i6onv*nltfqaiin do 
iniqooaccipiendum eft, dr^um. LfideU 
immtffd rtkftM ita ddrifotcU. icfidd^ 
tmtm^Mim. Bicrtol.tnl.ftfK. in frinc, 
deleg.i.ItMTtfpondet PurfurAtus ihtf/u.f» 
Slc ncquc ctiamurget argumentuma 
contraaibusbonac fjdci,m quibosna-: 
turalitcr Itcet dccipcrcs ad focietatem, 
-quod affcrt f atgot com io focietato» 
Tit Ibpradiximos, magis quim in cxtc- 
fiaomnibus cootraaibus bona fidcs 
atquc neqa3litas1:equir3tur,a:quc adc6 
manifcfta fubfislivcrfitiris ratio. 

Et t rcfpondet pra:tcrca Mudai^ tl 
non ulquc adco ad amoflim-eapcndi 
tlebese,ao i» coi msjorparsiscri tribui- 
tur , revcra confcratpius fccunix vel 
iplusopenB.qtis 'verfe majorem affcr rcc 
unlitatem locietati , & tantaro quanci 
rftimara c(rct,kd adopinioncmcon- 
trahcraiumci vcrba, li modd aUquid 
plus conculcrit,refcrcnda cflc, hoc eft» 
fi coDtUhc atiqoidprf rertfm opcram A: 
Indoftriamf cujus inccttt cft xltima- 
tio)4Qod pluris xftimatum cft>quani 
rcvcra ;.flfl-rdi cmolumcnti , <5c hoc rc- 
Ipcdu ciiam in ifto contradlu, pcc|«^ 
ut m csicris conirahentcsibvicenr«fe 
deciperc poflunt,vccbigratia»fi.qai>; 
)>rctexcu opero fiiat admilfas ad dio«i- 
^ium lucriaquB vere non mcrcbatuc 
amplius-, qoamtertiam lucri partctii^» 
Qiiod ultimum tamcn haud fcio aiij 
fitadmutcndum,quando indctaota.»» 
utio cxemplo abipfo propofito tcful- 
tarct inxqualitas , cum etfi Jariscoa« 

ae ; Aiiquid,tamea io verbis fc^iucnti- 
bus fatis dcclaret ad confvrvandam 
aequahtaiem , non tani af^i opimoncm 
contrahentium, quam.ad vcram atfti- 
mationem rcfpivicnc^^um cllcibKquod 
icadcmumvalcbit.^ fi tauti fit opcra^ > 
qaantidaiiuioD^ieft^ 

Cjswid vcto ali) potant , c)ufmodi 
paducn f?4itcm jurc conventionis va» 
kr«*id nuUaprobabih jurisrationo 
nitiior , & deftruitur ilHs fundamcq- 
tif » quibus communis coacluiio fir-^ 

txiata 
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inau fuit>per qux ctiam ab Interpreci- 

bus commtiniter traditum cft , cjuf- 
modi padum nullum omnino juris vi- 
gorem obrincrcj. Ncquc rcfcrL», 
quudut quidam coo(ideranc , in «liis 
contradibus donationis gratia>t nor- 
macorum rcccdcrc licear. Nametfi 
non ncgcmus.in focictatc hoc iderrL» 
pcrmiflumcffc, intcrim tamcnvcrum 
cd , donacioncm nunquamprxfumi> 
fcd alras rcquiri conjccluras. Prxtc- 
rca quotics donationis tirulo fuftinc- 
turcjufmodi padtum, tum.inxquali- 
tacis conddcratio pcnirus ccfljt,altc- 
ro quod fibi dcbcbatur , altcri fponco 
& libcraljtcr conccdcntCjatqucadco 
nullam amplius de inxqualitate con- 
qucrendicaufam habcntc. Non igi- 
tur cx co gcneraiitcr concludi potc- 
rit > paclum iruequalitatcm introdu- 
ccnsintcr focios convcntionis faltcm 
^urcvalcro- Ut proinde communis 
illa concluOoab impugnationibus fu- 
pra adductis faciledcfcnfaripodit. 

Qux quidcm non folum tum pro- 
ccdic, quando xqualibus portionibus 
ad focictatcm collatis de lucro&da- 
mno inaic^ualitcr dividcndo convcn- 
I» tum fuit : Scd | ctiam locum habet, 
quando inxqujlibus porcionibus ad 
focietatcra collatis focij dc lucro 
acqualiter dividcndo convcneruntv 
Nim cli Covncustfjd.l.f/ pa/cfnJ.itnH' 
mer.is.& confU.igj^col.i. vcrf. necobf^^t., 
qutiiillttYesfliiS fone^Ant ylib.i & conf. 
i 1 0. col. peM. verf. nec obf/jt {fuod (ecuado 
locolib.4. exiftimec, ulcimo cafu cjuf* 
modipadlum valcre mocusauclorica- 
tc Bdrt.d conf. Itcra quafi oon ita videa- 
tur repngnarc naturx fociccatis , quan- 
iio parccs lucri funt xquales,licec unus 
pius altero conculcrit, ficati quindo 
inxqualibas porcionibus coilacis lu- 
crum inxqualitcrdividatur. Quippc-» 
cum illo cafu, quando .tquaUs lucri 
partes conflituuntur , omnis invidic 
aniaprxcidatur,quxcx eo plcrunquo 
snrct focios orin folct, qtiaodo altcr 
aitcroplus dc lucco confcquituc: Ta- 
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mcn hanc reftriilionctn poft 'BArtol^ 
Soein. conj. z6s, tol. fen. verf. fecMndunL^ 
quod est difcutiendnm , rcftc improbac 
PurpMtdt.ind. {.fipdftend4num.s7. ftan- 
tc enim hoc j xqualitatcm potiftimutn 
inco confiftcrc, utxqualis fitpropor- 
tiolucri 5c rci ad focierarem collats> 
& altcrum cum altcro commcnfurc- 
tur,quicquid vcrocum hac xqualita- 
tisnorma pugnar nonvalcrc,confcdla* 
riumomDino cft,criampac(umiftud, 
quo inxquaiibirs porciontbus collatis 
de lucro a;qualiccr dividcndo con- 
vcntum fuit , non magis lubfiftcro 
pofTc, quam in cafu converfo : quippo 
cum illud perindc,uthoc,xqu2juacis 
norraam rransgrcdiatur. Idcoquo 
ctiam Purpuratum contra Corncum 
fcquicuf Didacus Ub.i.variMf.fefolution. 
eap.2. nnmer.j. verf. Tertio ex -hoc dukia^ 
redditur: Ergo inquicns prcfcdo non-> 
vidco juftam difcriminiS raiioncrrL, 
imoexipfo Juti(confuIco in d.l.finorui 
fnerint, ccnfeo ucramque paftioncm 
iniquam,cum utrobiquc contra legCRi 
fo^ctatis non xqiia fic lucri divifio,nec 
congruens partibus in focictatem dc- 
ductis. 

Iftudvcro facileconccffcrim,com* 
jnuncm fcnicntiam ha^cnus firma- 
tam iifdem modis rcftringi atque li- 
mirari , quibusinxquaUtatcm in focic- 
tatis contradu admitti iupra circa^ 
gcncralcm conclufioncminprincipio 
hujus quxftionisoftcndimns. 

Quamobrcm quotiefcunq;-|- jufta_» 
a{iquacaufaacccdit,ob quamalicui ul- 
traid,quodadfocictatcm ipfc contti- 
lit , plus lucn attribuicur , tum padum 
iftud validum eft^ utputa fi cjufmodi 
conventio fada cflec caufa prxclarc 
alicujus artis,quaaltcr fociorumprx- 
dituscft, vcl quod gratiofus fit apud 
omnesordines,qaific admirtitur, vcl 
quod aliquando juvcrit cum re aac 
confiIio,aquofic admittitur, incnjus 
rcmunerationcm majorem ei lucri 
partem nunchbcns vclit concedcro» 
vfliicniquc libcralis donaciantscaufa. 

£xhii 



io L I B R I 

£x his enim atque nmilibus caufis 
aliqua acccdcncc , fubfidcrc poflei:-» 
opinio eor um > qui arbitrati funr , pa* 
ilumciufmodifaltcmin vim conven- 
tionis valcrc* Intcrim autcm verunij 
nihilominus cft , in lucro 6c damno di- 
fttibucndo ufqjco ad portioncm col- 
latam refpicicndum cflc ut in contra 
rium non valcat padio> quoe nonali- 
qua cx caufa Cit fiCtz , quafi non dcbcac 
unquam (inc caufa vidcri temcre re- 
ceflum ab cqualitatcquam focialis fra- 
tcrnitas & fraicrna focictas vidciur cxi- 
gcro. 

I4 Quas dcnique t dc lucro fecundum 
proportioncs collatas dividendo ha* 
^lcnusdiximus , illatumderoum rc^d 
locum invcniunt, quando conflat.» 
quantumquifq^ fociorum contulcrii: 
quandodcconon fatis apparct> tum-» 
scqualcs pattcs i.c. virilcs conftituidc 
bcat> atq; itJ ctiam intclligi potcrit id, 
quod in ^nncipio ^J.JiMcMfutfinftdici- 
tut,Ci non fuerintpartcs focictatis ad* 
jc^1x,xquascas cflc dcbere^ i^i'» §./. 
/»/?. dtfMtt. C\ nihiidc partibus iucri & 
damninominatim conveniant , xqua- 
lcsfcil. partcs,&inlucro &in damno 
fpcdari, qucmadmodum jura illain- 
icrpictantur D<^./^i & Corn.in d.conf.^^. 
Itt. D. vU. /. & conf 122. col z. & conf.zij. 
V0I.2.& conf.ss.infin.&conftff.vol.j. & 
ctnf.i4.vol-4, 

j j Tcrrio •f quia lucrum pro rata por- 
tionumdividcndum cfle probavimus, 
idconcinaEqualitatis Icgem peccctur, 
porro obfervandum cft>ad dignofccn- 
dum > quantum quifq*, ad focietatenij 
contulcrit.non folumpccunia&.ffier- 
ccs, fcd & operas cujushbct diligcnter 
confldcrandas>&: harum ctiara in di- 
llribucndo lucroduccndam cfle ratio.> 
ncra>utdilucidcprobacur/« d.L ftnonj> 

^fHeTint,infr.& %.ita coiri^oftcto & im d. 
§.de ilU Infl.eod.tit. Ufq; adc6>ut fi unuj 
fociorum pccuniam confcrrct , altcr 
vcrbduntaxat operam prxftarct, hsc 
ctiam in conlidcrarioncm vcnirct,& C\ 
juxta booi vici arbitrium rcfpondcrcc 
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pecuniac collatas j lucrnm intcr ipfosr 
^arqualitcr dift ribucndn m cflcr,/./. C,^# 
Jocto i.i.l.cum duohfu ^Jt in coettndaff.eod, 
Plcrunq;cnim paupcrior cx opcrc fup- 
plct,quantumei pcr comparationcm 
patritnonijdccft, utinquit Juriscon- 
fultus tn l.fociet4tem %. focietdt ff. eod. tit. 
Sc quandoquc tanta cft induftria foci)> 
ntplusfocietati confcrat quam pccu- 
nia d./.Si non fuerintff eod. tit.cum aitisim 
bdnc fintentiani addu6fis a Bart. Sotin. 
confz6$.& a Purfurat.in d.ljipafcenda. 

Ext quo ctiam gcncralitcr tradidic 
Bartol.Gfihuscum pccunia Parris tic- 
gociarusfucrit,quod tum rationc opc- 
rarum prxftitarum mcdia pars luciiad 
filiumpcrtincat, if^r/. inl.j.%.nec Ca. 
Jlrenfeje coUat. &in /. cum ofortet pesi gi 
ibid. Cod.de bon.iju* Uktr. ^ in l.tlhd Cod. 
de coii4t. c^azm dodlrinam fcquitur Ro- 
man.conf^fQ. & eam rrccpriorcm cflc 
tcftatur Dectu4 tn d.l.i/iudnum.ij.&Cra- 
vett. cenftix. infin. & confifff. num.i. & 
Mandofin addit.ad Koman.d.con.^gp\f) ( 
Ec hcet quidam in hac faOi fpccie ali- 
tcr cxiftimavcrint , quorum opinioncs 
collegit Mcn.de ariitr.Jud./ib. 2. ctnt.2. 
caf.i2Si hxc tamcn opinioiujm diflcn- 
C\o potius circa ipfam xftimarioncm 
opcrarumconfiftit,anvidcIicctindiffc- 
rcntcsmcdia pars lucriadcum , qui 
opcrasprxftitit,pcrtincar,an vcro opc- 
ra pro divcrfa qualitatc pcrfonarum Sc 
aliarum qualiratum judicis arbitrio 
xftimanda fint, quodultimum vcrifi- 
milius & rcccptius efl^^ut fcnfit Ba/d.tm 
auth. ex tefiamento C. deco/lat. Petr. dc^ 
Ultaid in traciat. fociitat. fart. /, frinc. 
^ff^f.ti. infin. K^ngel. conf^ts. i^lex. 
coioffiQ.nu.s./tb.2.Socin.fen.conft62.col.r. 
&2. It/f. 2. Cravett. coaj. //^. infin. &d. 
conj. i6s. Inccrim ramen omncsineo 
convcnlunt,tam in hoc,quam in cxre- 
riscafibus,inquibus dclucropro rara 
portionis diftribucndo 3gitur,non rai- 
nusopcrarum>quam pccunixduccn- 
damcnTc rationcm.utapparct cx addu- 
^lis pcr Menocb. tn d. /oc. 
Idquctnon folura tum proccdit-., 

qucndo 
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qoando ut jam diximus altcr pecu- 
niam ,altcrduntaxatopcram contulir, 
fcdlocum etiaro habct, quando utcr. 
quc opcram Sc pccuniam fimuladfo- 
cicratcmcontuht : nam <5c hoc cafu 
opcrar, quas alrcr fociorum plus pracfti- 
titjin aBftimationcm vcniunt,mod6 ap« 
parcatcas fupcrtrc operas alterius fo- 
cs) , prout docet B^U. m l. r. ccL i. verf, 
^U4rttijHdr» C.pro fccio. ^ucm fcquitur 
SsUcttus in l.MHttns ffeod.tit.Johan.Fah. 
Inliit.de focietdt.%.(^qmdemAwm ibi ad 
feoc ut lucrum aiqualiccr dividatur, 
non foliim confiderjt fortcm illatamj 
fuiffcxqualcm , lcd <5c focios cjijfdcmj 
induftria:&opcr«. Omniacnim >in- 
qoit,Bonus judex dcbctattcnderc, fi- 
cut bon iis vir faccrct, / (i focietdtem me- 
eum^j^.eod.ldrm fenftt Angel.in trdcfat. de 
/ecietJtt.i.tjKsfi.inprincverfAdty.re^tn- 
deo. Peirm dt UbAld. intrMcf.de duob Jrd- 
triit. tjuartafdrt.frincip. Alex. d. conf.pp. 
mim.f .lib.2. Corne. confz.^. voi.i.Hbicol.j. 
'verf.ijisfrxmijiu , difcrtis vcrbis ait, iru 
dirtribucndo Jucro focictatis tdm por- 
tioncsillatas , quam ctiamoperasab 
utroqnc fociorum prxftitas coofidcra- 
ri dcbcre, & quantum cx altcrurro ho- 
rum focietati fucrit qHcfitum.itatjt qui 
plus contulir focictati, fivc cum luis 
bonisfivc cum induftri;|, plus dctrahac 
dclucro. In haac criam fcntcnrianLi 
confuluit idcm conf zy.vol.s. &conf.iiz. 
W.i.hancaddcns rationcra.quiafocic- 
tasccnfctur contrada arbitrio boni vi- 
ri. Bonus vir autcm ita arbitrari dcbcr, 
ut qui plns laborac , plus manduccr , <5c 
quiplusmcrctur,pluslucretur,i^ conf. 
ipff.& conf.}it.eod.vol.&c9»f.ss. & cenf 
2t2. voi 4. ubi ait , qiiando onus focio- 
rum cft induftrioraItcro,tumisindi- 
vifione majorcm partcm iucripcrcipc- 
rc dcbct , & conf.122. vol.i. darius alVc- 
rit , quod ficut illc.qui in focictatc po- 
fuic majorcm quantitstcm , vcl rcm 
majotisxftimationis, pUis lucri ctiam 
confcqQitur>ita duobus fociis una cum 
pccunia coofcrentibus operam,is qui 
cpcnsluisplas profutt,pIus cciam lu- 



cri pcrcipcrcdcbct,cum cadem habea- 
turconGdcrarioopera:atqucpecuni«> 
& focieias alioqui non cenfcrctur con- 
tr j<aa arbitrio boni viri : Eft cnim , in« 
quit, dcnatura focictatis, ut quiplus 
ponitin focieratc , plus dctrahat la. 
drVifionc dchicro^&conff^. voi.^.. di. 
fcrtc ait,prcrer bona collata ctiam con.' 
/idcrandas cllc qualitatcs opcrarura, 

& attribucndum unicuiqac , qoantum 
opcra:ciiismercntur. Hocetiamfc- 
cutus cft Farifconf.s^Jnfin. voi. r. ubi 
multlsadduaisauaoritatibus randcm 
concludi: , quod omnis arquiras & ho- 
ncftas> cujufcunquejuris , «Scpotiili- 
mum In contradlu focictatis diciat , ut 
induftriae, opcrx tfc laboris impcnfi ha- 
bcatur rario in divifionclucri , atquo 
proprcrca plus lucri confcquarur is, 
qui plus laboravit,admoncns criam ar- 
bitratorcs, nc in lucri diftributiono 
opcrarum arftimationcm ncgligant^. 
Idem larc firmat ctiam confsf. niem. //. 
& conf.sff. nu t}. voi r. & C^arian.Socin. 
Jun conf.iy.veUn.f & Cravett, lonf.isp: 
injin. {g) 

' Atquct cx locis jam addudis cvi- 
dens fiiuul cft,doclrinamhanc ctiam 
locum obrincrc , licet dc opcrarum 
scftimationc in locietatis contradlu ni- 
hil dxflum nequc cxprcflbm fit Nara 3c 
plcriquc dc hoc ipfo cafu diicrtc lo- 
quuntur, & rationcs, quibus nituntur, 
idcm fvadcnt , ctfi dc opcris nihil fuc- 
ritconvcntum. Cum cnim,utdiaum 
fuit,ipfa focictatis natura«Scxqualita- 
tis ratio,quamrcquiritilla,hocpaftu- 
lct , ut in diftribucndo lucro opcrae ct- 
;3m,quas quifquc fociotum pra:ftitit_,, 
arftimcntur juxta boni viri arbitriuro: 
Utiquc incuntcs focictatcra cum hac 
ipfanaturacontra<aus fcfc conformaf- 
Ic,&fccnndum illata & boniviriarbi- 
rriumfocictatcm conrraxiffe, & quod 
confcqucns cft , dc hac ipfa opera- 
rum xftimationo, etfi hoc cxprcfsc 
iion dixcrint, jurisramen intcrprcta» 
tione convcniflc intclligantur Cavcn- 
dumitaquc cma Baid.confi^^Mb,4.& 

Ulicet 
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SAlictt hf l r.C pra ficU ijusfl.?' quatcnus 
hanc conclufioncm alitcc non admit- 
tu!it,quam fidc opcrisaftimandis con- 
vcotum c(rct,ita intcrprctando d. Lftfo- 
detdtem , quod criam fecutus vidctur 
x^ageltnd.^JetUa Inft. eod. tit. & Mtt- 
ixus $• dJft i9onfuerint,inprinc.dMm<ver' 
ba Saliceti ftmfltciterreferunt. Nam prx-. 
tcrquam quod horum opinio commu- 
ni Iflterpretum calculo cft irapro- 
bata^nullactiam pro tali jurisrationc 
cftfubmxa. QuodenimBald.confidc- 
rat,cum frater naturalitcrcommodum 
fratris promovcre tzncztwiyl.creditor §. 
fn.mand.mtt\3itn locium,qui frattis 
inftarobtincc,communi iucro ftudc- 
rc dcbQtc JJtnegociadenegoge/I. ac pro- 
ptcrca ctiam lucrum »quo jurc divi- 
dcndum cflc . id parum urger , cum ctfi 
focius tcncatur ad inftar fratcrnitatis 
opcris fuis communcm foctorura uti- 
htaicm promovcrc, id tamcn nihil im- 
pcdiat,qu6minusipfa fratcrnitatis Sc 
aqualitatis rationc hoc cxigentc lia* 
rum opcrarum ctiam in lucro dividcn- 
do jufta confidcratio habcatur. Sic 
quod affcrc Salic. quaG focij co ipfo, 
quod opcrasutrinq;confcrcntcs non:» 
' «xprcfsc padi funt , alrcrutrius opcram 
ma)orc aliqua lucriportioncdignam, 
operas inviccm compcnfalVe vidcan- 
tur. Itcm quodalioqui.fiopcrxfcm- 
pcrconfidcrandxvcnircnt , cumca- 
rum propter diverfas pcrfonarum qua- 
litatcs magna fit vat ictas , partcs focic- 
tatis nunquam forcnt arqualcs , contra 
d. l. & finonfutrint tnprinc.id ctiam cxi- 
guicft momenti. Nam cooapcnfatio- 
nisconfidcratiojtumdcmura rc<aelo- 
cum habcrct, quando intcr opcras non 
magna cfTct diftercntia : Ac quando 
unius induftria longe fupcrat opcras al- 
tcrius^qui cafus huic propofito proprib 
convcnit , quiquaelocompenfarvonis 
conjcdura locum habcrc potcft,cumj 
compcnCatio intcr ca duntaxat.quaj m- 
▼iccmfunrxqualia * rcdcconfidcre- 
cur, & ncroo prxfumatur vclic jadarcj 
operana & induftriam iuaai,/.^«« dc^ 
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indebito.de frolf. quin potius huic com- 
pcnfationisconfidcrarioni ipfa natura. 
focictatis rcfragatur , qus vel maximc 
bonamfidcm& a:qualitatcm cxigif, L 
rerum in pr.pro fec. 1. inpropoftta l.ft foctt- 
tatemmecum l }.in fin.fro fic. ita ut is qui 
pJus ponic in focietate , p}us dctrahat^ 
in divifionc lucri d. l.fi nonfuerint, cum 
aUisfufraadduclis. Minus ctiam rcfcrtLj 
hacrarioncraro cafum.quo partes fioc 
aequalcs, dariatqucadcoraro locunu 
cCTc poflc regulas d.l.ft nonfuerint, pxoat 
argumcntatur Salic. Sufticit cnim huic 
rcgulx tum locumcflc , quando vcL 
fine opcris iqualcs poriioncs coofc. 
runtur,vclintcr ipfas operas nulladi- 
vcrfiras fubcft:qucmadmodumillainj 
dcclarat Joh. Fabr. tam lortis , quanij 
ctiam opcrarum xqualitatcm rcqui- 
rcns,ad hocuc rcgula illa obtincatL.. 
Frxtcrea xqualitas , quam di£ta rcgula 
rcquirit,non fecundum proportioncm 
Arithmcticam, fcd Gcomctricam in- 
tcUigendacft , irautlicetilli,quiplus 
operarum prxftitit,plus ctiam lucri ad- 
fcribatur nihilominus portioncsxqua- 
lcseflere^cdicantur, ut cx iisquxfu. 
prafirmavimusmanifcftumcft. Norti 
igitu^minus Iioc ctiam cafu xquales 
partcs diccntur ,atquc idcirco ctiam- 
num fxpcdicJxreg. l.ftnonfuerint , inj 
propofiti locuscric , & quod confc- 
qucns,confidcratio Salic. indc dcfum- 
ta huic noftrx fcntcntix nihil obftabir. 
Ur non immcriro dc Saliccti opinione 
dubitavcrit Corn.con.^ss vol.s. fentiens, 
nullam fubeflc divcrfitaris rationcm. , 
ucrum utcrquc an aitcruCcr fociorum 
opcram contulcrit,quin & ipfcmctiW- 
licet.d.locomhW certi dcfinicfcd dun- 
taxacutcxfequcntibus vcrbis apparct* 
cogitandum rclinquir, atquc inrcrirtij 
contrarium difcrte aflcrit,/» d.l. Mutius 
profocio,m proinde auclorirati ejus tan- 
tominus tribuendum fit, & contra_> 
eam pluribus fcnrcniiam ctiam no- 
ftram firraac Purpuratus tn d. Lfi pajce»' 
danum.it. . , 

Quinimo tantura t abcft,utidope- 
-V» - rarum 
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rar um iuftimationcm ncccflc fir, dc his 
cxprelsc convcntum cfl'c>ut ctfi focij 
picti fucrintjnoncflcduccndam ratio- 
ncm opcraium ab altcro fociorum 
prsOitarum 4 camen paclum hocinx- 
qualitatcm intcr focios introduccns 
nullum eflfet. Probavimuscnim fupra 
in fecunda concluncne , omnia cjuf^ 
modi pa£la , quxcfficiunt nc pro ratO-» 
cjus , quod quifq; contulit ad fqcieta. 
tem^dividaturlucrum } atq; adcoinz- 
qualitaticaufam prxbcnt,invalidacflir. 
Quamobrem cuni ipfa aequalitatisra- 
tio^qua focictatis contra^us potifli- 
mum nititur,hoc cxigat> ut in dividcn- 
dolucro opcrarum ctiamxfl:imatioin 
confidcrationem vcmat>atque iUiqui 
indufl:ria fua focictati magis profuit> 
plus ctiam lucri adfcribarur , confc- 
qucns fanc cft , paclum quo convcn- 
tum fuit> opcrarum nullam in diflrt. 
bucndolucro habcndam cflcrationc* 
utpotccontra naturam focietatisinx- 
qaalitatcm introducens minime fubfi' 
ftcre. Idqi deejufmodi padodiluci- 
dc affcrucrunt,^/. imd.l.finonfitefmyfr9 
fifcto & in c.plert/^ 14.. q. }. BaU. & SaCtcet, 
in d.it. Panorm. inc.ndvigdnti nHm.it. in 
fin.de ufmr. & conf.it^. vLz. Komdn.conf. 
j6g,& confziS' & confs2t>.num.s.fdMl. 
de Caflro con/.ss- Bartol.Socin. conf. 
^(fS^Alex.confgo.^vol.iJaf.con. ty^.voL 2, 
Decius conftiff.Johan.Marian. Riminald. 
€onf.6t,voLi.?^att.conf40}. quibus iaj 
]ocis communi ore condudunt, pa- 
£lum>quoaItero fociorum pcciiniam 
altero opcram confercntc, fuit con- 
Ycntum , quod illi> qui pecuniam con* 
tulcrat.fors integracflc, & mcdialucr^ 
pars obvcnirc dcbeat>velutiiniquum 
jure non fubfiflcre » hac potiflimum 
motiratione, quoniam is>quiopcras 
adrocictatcmcontulit, non folumpc- 
cunicjfcd & operarum pcriculum con* 
tra xquitatis norma fubirct > hoc cnim 
ipfofatis dcnotani padum> quod ob- 
ftaculocft ,qu6 minusindiftribucndo 
lucro oprj-^rum jufta & xqua habea- 
turratio '.ris visjoccm nenobtmcrc. 
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JErit tamen hoc ulrimum iiscnodisli- 
mitaDdum,quibus fuprageneralcmil- 
lam conclufioncm pa^a inaequalia im- 
probantcm dcclaravimus. 

Scd cum duo foci| , quorum alrer 
millc altcr quingcnta contuIerat> padi 
fuiflcnt,adillam duasp.utcslucri& da- 
roniadhunc verounara perrincrc de- 
berc, atquc infuper convcniflcnr , irL* 
communem focictatisutilitatem mu- 
tuamopcram prxftarevclle, dcinccps 
vero is , ad qucm tcrria pars fpc<flabat> 
prxtcndcrcttfc pluslaborum aiqj mo* 
lcftiarum fnftinuific,3C propterca ultra 
portionem fibi cx pado dcbitam cnam 
harum operarum in diftriburionc lu- 
cri rationem haberi porerer, ilter vcro 
contra rcrtiam duntaxac > ur convcn- 
rum fuerat,ip(i vclictconccdcrc, fuic 
quxfitum , utrum hoc etiamcafu opc- 
rxxftimandxflnt. £c quamvis cxiis 
qux dc opcris hacicnus firmDvimus 
vidcri, prtma frontealicuipoirctj ct- 
)am in illa fadi fpecie opcram ^tquo 
indaftriam altcrius focii conlidcran- 
dam cflo- Quippc cum hocapquaJi- 
tatis ratio naturx focictatis inhxrcns 
maximopctcdcfidcrct.ufquecoutnc^ 
quidcm contrapacifciIicear>qucmadi. 
modum paulo anrc di^um fuit^ 

Refpondi f tamcn fccundum ea^., 20 
qux proponebantur , opcrarum nu- 
nim^ habcndam rationcm. Moius 
potiffimum quod focij ccrtas partcs> 
quaiindividendolucro obfcrvari vcl- 
lent, definierunt ,atqucadc6 hoc ipfo 
cperas inviccm compenfarunr. Nj^ 
hilenim tam congruit humanx fidci, 
quam ea,qu«femcl placucrunt,krva- 
re, /. t.depaif.l. i. deconftit fecun, Idco- 
que etiam partcs>quas in iocictate con< 
ftituerunt contrahentes , fcrvari dc 
bcnti d.Lfi»onfuerinty& §./. /n/?it. dc^ 
fociet.Lpenuit. C.eod.tit. Qnod fi contia- 
henresultra partes conitituras voluif- 
fcnt,ctiam opcrarum pecuJiarcm in- 
flituendam aftimationem , uriqucj 
hot exptinicrc poruiflfcnt , cum autcm 
prsctermilcrznt» vcrifimilc fit, c/js ct^ 

SSB jamid 
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jtm tdiievalaHreqcudeiB , fed in pat- Non t enim vfidfimile coittMT^ ^ 

tibusabip(Trmctd finitis acquicviflo, hentf8iis,dcquibuscxprcfid cbnveoc~ 

l.Mnicd %. fin dutetft deficientis C. de caduc, ru nt , dcrogarc vol u iflc , l.fMBtmut C- 

toUend. Lt.%. n»n dixit prut&r. de acqmr^ dc tefiamJ.frMcifimm in fin. C.de ^iffellst' 

igr. C. MdMdientidm , dt deeimis e, etim^ i.Miitmnd^. ^uifiltas de Adim. legat. Oi^ 

dlHeSmdi dtnd. WctbviU*<\\it^\>i^Bl^ irMU^^^ _ 

proUeis fimplictter dt iadiftiadfe Ibar ■ Sic ttciim mtiiqaaro eaetcipidirt 22 

dam erit, /. quicifutd dflringendu de da lnccrptctatio»per quem contraheiu 

bor. eblig. l. Ldbe» %Sdem Tuberodi fitfet' tes fibimetipfis adverfatos fuiflTe videt ^ 

leii.leg.l t.^.fiqui^ttdvemdeexereit.d^, rcntur^fed vetba corum potius ira in- 

Atquchac rarionc adduftus ponc in_» tcrpretanda , ut omnisevitctur con" 

tcrminia quxfltonis nodrsoconfUluic ttit\cx%t,XiOt.EMrt.inLfiriftura C,de-J 

Sth.iimrid, Rwnti^/.j^fi. qaaodofilf fole infirm. idem ^ttH^jBdii & Dd. m/: 

df imricemcert«srocit^ptncs co»> immfMftMlhhC^defiiift, ^fii&,iffimr,e» 

fttraeranttiie^ de opcri» aiiqaid coOf itttnt dUe&$t,'%4cittmiit de fide injlrmtm^ 

venerooty^qaOd tnm opcraE in sftima* i^tilexxtMf.ise.ttum.j^ vei. i. ^ conp^t, 

tionem non vcniant, fcd lioipUcitcf vol.i.Duimconf. i74..nHm.2.& conf.tpo^ 

parrcs conllitutx fcr/andae 6nt:ut pro* num.4.Socin.con[.4i. 'vvi.4 f^^'J. covf.sg^^ 

indc hoc cafu redc (ibi locum vendi" numer. zs. ti»L i. iNicquc his obitanC 

Cct dofttioa ^ic* iitd, I t. C.fro fecie^ ca,qoaBdecvcrisatftimaadispauldaine 

exiftimioltiiaqaaadodeoperisnihildi* diximoi. TcmteoimdemomiijitL^ 2:; 

Anm fuit eas compenfilMt oeoferi. Id rc^e procedunci quando intcribckif 

quod in propofiro cx co ctiam magis dc hicri diviGonc niliil fuit convcn- 

confirmatur.quoniamultrjporLioncs tum, gi quaodo ccrCtcfucrunt pattcs 

cxpreflasconvencranr focii* quemvis conftitutc» fccondum quas lucruni 

eoruoiTeduhm Operam navare vcHo d.vidcrctur^bafce ianeictvari opoccet» 

idcommonibaalWictMiiii^goaiSine^ .dL/./»tf;s>0'iw. Vdiiatatcscnawier 

que tameii allios meteadis ftceraoo gitimi oontralieotiuEa coaferiraodif ^ 

' teeiitioncm.fcd nthilooifaMttpartibas fatkt^feit, C,ffMfeae. ^ecetiam C3^ iar 

antcacoaftitutisacqoievcnnt: NanLi «qaalitatis confiderationc pa^um 

vclcxhocipfo evidcDscft,cosinIucro iftudimpugnaripoterit, cum coicm- 

dividcndo nullam volniifi: habcrc xa* porc>quo partcs hafccconflitucrunt» 

tionem operaruro, fe4 bafce pociusin* Aondum fttis cooiUterit > qaiinam ci: 

vicem compenlaffc#» Alio^ni eetoi.^ ibdis^ pli|s labotis atqpc oper« iit ad 

operat ctiaiii In seftimttioncm veniro communia focietacis negocia collpcar 

debereof» cootrahentesi partibasil« tntos^ftdutcrqucftrcnusmfenavatuj- . 

iis,qua$ prius cpnftitiicrant, recciHfle» ram opcrampromifcrit» atq> hoc ipfo 

atq; adcofibimetipfisadvcrfaticflc vi- opcras compcnfavctint j Non t igitur H 

dcrentur>cumiiopcratumctu habcn' j^adUmiHud» quod iuitio proptcr in> 

daeifctratio^noniam ampUu$>uccoo< cenitudiocm oulijin) continuit ini- 

vedtom fiitt, tertia pata luMltefonUGaf qui«uem ex cgo, qvod^tt^ liter pl us 

ciorum pertineree» fed pro qaaUtato ddnceps lal^oiaur^atiip^oalitatis^* 

' operarum ptus minufire *-fed quia Yecir gui potcrit jcnin nt 4^raio principio 

fimilcnoncft^cosfcmetipfosioconti* firmavimus j utrum pa£Vum aliquod 

ncnti corrigcre voluifle, idcopetiiis aequumfitjtcmpuscontradusfit inipi» 

ftatueodum* opcrarum hoc cafunul- cicndum, ncqucinsquahtascx futuro 

lam duccndam cfle rationera,quamalr cveocu dcpcndcns in confidctationcixi 

leromadmittehdamt^^i^JifMi^o^tfAdt^* vtttii^J^defileie^eifitipeiimtdiU fufrd. 

i^^ikiwt.^L&J^dtie^* & de* eMifHh fi)t qu» tn .cafn peni finuli, 
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oncludit Cer». J.conf.j^. verf. 
9nim fi untu C0I.4..V0I. /.Quod fi altcr lo - 
ciorum mille , altcr vero opcras tan- 
tiim contuIiflTcr.hoc pado,ut lucrunu 
arqualitcrdividcrctur, quia verifimili- 
tcr tum temporis tanti prccij eflct opc- 
k^aquanti pccuniailicct is qui opcras 
conrulcrat , tantum induflria fua norLt 
potuilVct lucri faccre , lucrum tamcn.» 
nihilominus xqualirerdividcndum fit, 
quoniam j inquit > induflna <5c xquitas 
conventionis ab initiu confidcratur 
non fccundum cxxtuvn, d, l.defdeicom. 

addcns in hancfcntcntiamacci- 
picnda cffc veib:iMjt/di ia l.patruus ante 
fi». C. commnn. utrtufg.jitdtc. dum ait,fo 
non confidcrare , an unus fociorunij 
plus Iucrctur,quam alius.Idquc in pro- 
pofico vcl idco magis locum obtinct-., 
quoniam ina:qualitas,qua: dcinde con- 
fccutaefl, non unumduntaxat locium 
rcfpicit > fcd potuiflct in alt crutrius da- 
mnum vclincommodum cadcrc^. 
35 Nam-j' rcgulariter in contradibus 
teciprocis acquc viciflitudinariis , cx 
quibus altcrutcr contrahcntium ex 
eventu fuciiro damnum vcl lucrumj 
fcntirc poflet, damnumdcinccpscon. 
tiagcQS in confidcrationcm non vc- 
nit.propccr squalem fpem dubium- 
quc rci cvcntum , /. fi f*ter fuelU , ubi 
hocnot. Bart. BaU. Salic. PauL de Caflr, 
& Dd.de tHoff.teflam, d. l.de fideicommijjo 
Cde transalf. Ktman.conf a<f. col. r. verf 
Item& dup/tci ratione. DectM conf.iSj- 
col. fittt 

Qux quidem t dodrina ufquo 
adco vcra cfl , ut ctiaro pacJa qua: alio- 
qui jure non fubfiftcrcnt,tamcn pro- 
pter hunc dubium & reciprocum e- 
ventum,qui in pcrfona altcrutrius con- 
trahcnrium contingcrc poflet , juris vi- 
gorcm obtincant> i.fi ea fa^ione uhi 
gl.& Dd.not.C.deufir.l.fancimus^% fi (juit 
autem talem C.dedonat. cunn fimilibus 
in hanc fcntcntiam congcftis per Tira- 
qucll.fff/ jiunquam verj. Donaitone lar' 
gttMtnum.ito.& feqq.C de donat Ut pro- 
iiidc ex hifce omnibus cvidcnsiic >ad 
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pa(fium ifludiquooperaeabtnitiohinc 
indc compcnfantur , minimc accom- 
modari poflc rcgalam iilim.»qua: do- 
Cet.paduni inccqualitatcm intcrfccios 
introduccns non valcre. Alioqui enim 
nunquam opcrx mutuo compcniari 
poflcnt,cumtamcn hoc jurc ficripoflc, 
neambigcndomquidcm fiL^. 

Ex t quibus etiam apparct , minime 27 
huc pcttincrc ca , qua: dc pafto circa_> 
operas inxqualitatcm introduccnco 
lX^6\^CtMr\\,S0cin.d.conf.26s .& al^ fufrA 
ddduiii. Loquunturenim illide coca- 
fu.quo unus cantum fociorum opcram 
contulcrat,&fadacoliationc fortisab 
alrcro iilatx liquido conflabat, non^ 
fatisdignam mcrccdcm fibifuiflccon- 
ftirucum,atqucadc6ipfum pacVum ab 
inicio magnam contincre inxqualita- 
tcm>quod in cafu noflro long^aliter 
fcfchabcc-/. 

Accedcbat t infupcr in propofita_> 
fadi fpccicquod is,qui minus labora.. 
vcrat. admodum crat divcs & boni no- 
minis atque infupcr ingcnio poIlc« 
bat, fuoquc confilio focictatis ncgo- 
cia gubcrnabat, ut fi quis hxc cumj 
opcris alrerius confcrret, mcnco du- 
bitarcc- , a quonara fociorum plus 
commodi accclVcrit focictati« Quam- 
obrcm etfi nihil de opcris compcn- 
fandis didum clfct , tan^cn hac vcl 
ipfadecaufacompcnfandx cflcnr , nc- 
quc idcirco in confidcrationcm non_i 
vcnircnt,<Scquod confequcnscft , nuU 
lam paclum hoc , dc quo vcrba fact- 
mus , inxqualicatem continerc potc- 
ric_i. Nara (ut iftud cciam prod^ cla- 
ratione hujus tcrcix conclufionis ad* 
damus ) ad confervandam zqualita- 
tcm illam> qux in focictate maximci 
requiritur , omnia ea qux quivis fo< 
ciorum contulit, diligcntcr confide-^ 
randa func, non folum pccunia & opC' 
ra , fivcmduftria ,fcd & gratia , utdi- 
fcrtdinquit Jurifconfulcus l. ,^id 
entm, pro focio : mulco iraquc magis 
bonum aIicujusnomcn& fidcs,quam 
plcrique Jecuti fucrunt, inconfidera" 

3BB i tiooem 



DigitiAii by 



Google 



W L 1 B R. I 

t 

tioiicm venirc dcbcnt. Sic etiam quod 
altcr lociorum confilio fuo ncgocia 
focictatisgubernavcrar , inier alia con- 
fidcrat Socin. d. conf 26$, col penultim. 
Nequcfanc mirum.cum ncmmi non_i 
pateat, ficut animus corporc prxftan- 
tior c(l , ita etiam opcras illas , qua: in- 
gcnio pcrficiuntur , confilium vidcli- 
cet,(Sc rationcm, plus habcrc momen- 
ti & ponderis in omni ncgocio.quanij 
quicorporis vinbus cxpcdiunrur, ut-, 
pluribus oftcndit Tiraquell. de II. cenntt- 
biahbu* l.i.glof. i.part.i. numer.st. & 
Jeqq. adduccns intcr aha illud Cicero- 
nisinCatono : Non vinbus aut vc- 
Jocitatc aut cckritarc corporurrL» 
niagna: rcs gcruntur , fcd conlilio ,au- 
i^oritate & fcntcnria. Idroque jura 
noftractiam in rcbus ,qua: maximc ro- 
bur corporisrcquirunt , nontamcrL» 
minorcm ingcnij quam corporis du- 
cunt rationcm , ut in l.post liminiunL* 
§ fn. de captiv. posi limin. reverfdr 
inl. 2. §. ^uemitafenio. de vacat. tnnn. 
& in c. ex rnutta %. fecundo efu^fivifti , ubi 
hoc not. Panerm. de voto. lo operis igi- 
tur a:ftimandis ctiam non minus jRj 
confidcrationcm vcnirc dcbtnt operae 
ingcni), quam corporis.idquodlcnfit 
Portiw in §./ I»p.profoc. dum dir, fi plu- 
rcs fcholarcs focictatcm conrnxcrint-. 
in chgendis habitationibus , majorcm 
duccndamcfle ranoncmc)us, quivir* 
tutc eft praiftantior. 
C9 Qui t cura ita fint. rc^^c fanc ab In- 
terprctibus tradirumcft ,xftimationi$ 
incunda: proptcr ncgociorumvaricta- 
tcm nuilam ccrtam tradi poflc rcgu- 
lam,tcdcam committcndjm cflcarbi- 
trioboniviri.qui omnib. circumftan- 
tiis & qualitatibus dihgcntcr cxami- 
naris ita a^ftimationem inftiruat, prouc 
a:qualitalisnormae maxime convenirc 
Vidcbitur , «t docct Corn. confz?. vol. 2. 
Bart.S0c.dc0nf.2ay MenoL h.dtraSi.deaf' 
hitr.jndfib.s.cent.s. cafus. & 1Z6.& al^ 
«n locu fupra citatis. 

Quarto t fcicndum, a:quaHtatcnij 
illaovi jatu focictatis contradu fjpc- 
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dlandam c(Vc dixinius > in copotifli- 
mum confillcre , ut cndtm (it r*tio lu- 
cri &■ damni,& qaam quis lucti partcm 
percipit, pro cadcm etiam vicillim da- 
mnum fcntiat , d. l.fi nonfutrint, l.cunn 
duob.%.djmna ,pro foc. ^.t//ud e.vpeditum^ 
est Jnfi.eed. //f.Naturaliscnimranopo- 
ftuhcut par fit Jucri <5c damni rario , Sq 
ad qucmdamnnmipcclar,3d cundcm 
criamlucrum pertincnr /.fccundum na- 
turam de rtg. jur. l. rnanifefl ij!>)mt , ^.fia^ 
autem tbt. Ubi entm pericufum , ibi 0 lu. 
crum^ C. defurtii l.fiis qui %.fi quem cjua' 
fium.commodat.l. id quod dc pertc. O' com- 
modrei vendit. I d c m q u c fi folius dpmni 
parsd coutrahcntibus cxprdia tucrit 
cadc m pars^ccnfctiir_ con flimta in lu- 
cro , <Sc c cont rano d. ^.iflud j cxpcdi- 
tum clt>ubi f'ortiusnotdt,por7Iorrcmj 
Iiicr rrxguTar£^|]denr^^ : o - 

■ncni d a nm 1 , & c o n I ra P4uI7de-Ca/lr. 
Confil.4iS. part.i, K^iex.conf iji. num. 
vol. 1. Jaf. conf j}. col ^ . libr.3. Qii i n i - 
mohccc ulqucadco obtincnt , ut no 
cxprcfla quKicm convcntionc immu- 
tat I poflinr. i>ocictatcm cnim ita coiri 
non pon"c,atalrer iucrum iantum,al- 
tcrdamnum fcnnrct , refponfijm cft: 
in §. ^^rifio. d.l.fi nonfuerint. Sic pa- 
dum>quoconvcntum fuir , ut nullani 
partcm darani altcr fcntiat , lucrum 
vcro communc fit , vcl ur aliam da- 
mni aham lucri partcm focius fcrat, 
ira dcmum valcrCjfi aliud quippiam 
acccflcrit poft Sabinum cxiftimac 
Cafiius tn d. l finonfuertnt , tn fin. princi^. 
Qu^od tamcncx jam diiftis ira cft acci- 
picndum,nin julta aliqua caufa intcr- 
vcnerit , quae ut mcrito altcrutn focio- 
rum plus.minusvc damni vel lucri 
atcribuatur cfliciai, atquc hocip/o ad 
hauc a:qualitatis norniam ncgocium 
rcducat,ut dcclarat Jurifconfulius /a^ 
d.t.finonfuerintytbi fi tanta fit opera qnan- 
tidamnumeii. Etfccundum ha;c ititcl- 
ligendum ^^xA^a^uod in l. MutitcifJ.pro 
focic, Scrvius cxiftimavir, poflc ita coiri 
locictatcm uc Jucri pars alii lcratur, 
alia daiuni. Nam ccfi Scivius Ahitins 

atbi- 
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arWtrantcm focictatcm , uc aliam da- fum iftum rcftringunt, M.wcperve^ 

mni , aliam lucri partcm fociusfcrat, ftr,uC9l.2.& Johan. de Anam.c.fin.de wfit- 

coiri non"poflc, propccr ina:qualica- rtf/r./.quod tamcn incclligcndum crit^ 

tcmquxindcrerulrat , in co potifli- modooperarantifit^quanti damnum, 

mumnofavcrit,quafincqueatcjurmo- utait Jurifconfultus ia d. l. fi non fme- 

difocictasconrrahi, non proptcr inx- r«r/, <5c dcclarat Corntw d. l.fifajcen' 

qualicatem, quaro Mucius confidcra- dtu. 

vcrat, fcdpotius,quia nifi damnodc- Scdt anidemctiam obtincacinper- 

dufto , lucrum intelligi non poflic , nc- fona ejus , qui pccuniam in focictatcm 

quc damnum nifi omni lucro dcdu^o, contulit , an vidclicct is pacifci pofljr» 

atquc idcirco non cam dc eo follici- uc pccunia fibi (ialva fic , atque adco 

tuscflc vidcitur, uttum padlum cjuf< nulium cjusdamnum fcDtiar, dubica- 

modi inaiqualitatis rationc infringi tioncnoncarct. Namhocpadlum prO' 

po{nt,quam dccoduncaxat Jaborarc, ptcr usuras, quxforti acccdunt.jegiti- 

ucoflcndar jquemadmodum aliaipar- mum nocflcputarunt AbbasiSc Anan. 

tcs Iucri,alix itcm damni dc faf>o con- in locis addudtis,mde vcrba §. de ilia.» 

fiitui poflint, (ivc id )urc ficri queat, ad priorcm cafum Tancunitnodo rc- 

fivc mious. Quia tamen vcrifimilo ftringcnrcs. Vcrunramcn contra cxifti- 

noncft, cum dcejufmodi pado locu- mandumcft.poffclccundum variasnc- 

rumeflcquodnuIiumjurisvigorcnLj gociorum qualitaccs cafum concingc- 

obtincat.idco rcdlius in cam ctiam fcn. rc,m quo vir bonus arbirrabitur, cjuf- 

tcntiamaccipiporerit^quaficaufa ali- modi pad^um in fc contincrc xquita- 

<jua , ut jam didum fuit , intcrvcnerit, tcm,atque proptcrca validum eflc. Po- 

^propccrcapa(flum ctiam Icgimum_i necnim induftriam aItcriuS)quiop&- 

fucritj quemadmodum cundcm ctiam rara confcrf , non acquivalcrc pecuni» 

interprctacuscft Imperacor in d.%.de^ abalterocol]acar> ncqucadco illum ju- 

ilUthi. cfuta Ixpe quorundam ita pretiofa^ xrafocictatis a;quitatcm dignum eflo 

esi epcra cj- tbi.qHiafapc opera alicujus pro diuiidia iqcri partc , fcd fortc tertia vd 

) pecunia valet.(^h) Atquc ita etiam in- quarta: hic fidimidia illi cortccdcrc- 

tclligendumcftid , quod ibidcm fub- tur,non iniquum effct>cumvicifiinij 

jungit Impcraror.poficconvenirc, ut hocnominc in lelufcipercpericuluni 

quislucri parcem fcrar, dcdamno non pccuni.r ab alfcrocollata:,cum igfidi- 

tcncatur. Nam hoc cumdcmum ad- midialucri parsconftituatur vcluti ia 

miticndumc{rc*,quandoc:iufaaliqua_« prctium fufcepci pcricul^.uc ad hunc 

juftaacccJic, ncpuTa,quando taniicft ctiam cafuchrcdi accommodctur di- 

opera quanti damnum , cx pra:cedcn- fpofitio^/.^.^^/ii^iijqucmadmodum fcn- 

tibus vcrbis jam confideratis manifc- Gx Johan.Lup.ine. per vedras a. notat.%, 

Hum eft, Hujus auccm rcftriclionis Ji.num.f. Fetr.de uhaU.intraCf.Jec/uot. 

iftud plerunque tradunc cxemplunu, Jratrib. ^spart.^uaft. j.Purpurat. adl.fi 

cum lociccas intcr duos contrahicur,' pafcendanum.jj. & Didacus d.Ub. ^.-va^ 

quorum unus pccuniam , alccr indu- riar.refolMt.cap.s.numer.s.Quztzhoc^' 

ilr:amconfcrc,& is quimduftriam^Sc )am arbitrio judicis committcndum 

opcram coIIaruruscft,ab alteroftipu* crit.ucconfidcrataquantitatcpccuni» 

Jarur,felibcrumforcapcriculo&da- collata: , & qualitatcinduftrixncgo- 

inno pccunix in focictatcm collatx, cium adxqualitatisnormam rcducar* 

4acri vcro participem , nam cjufmodi Bald. in autbent. e.x te/lamento tn lo. col. 

pa^um valerc ncd^o cft qui ncgctdi- C.decoQat. ^ngel. & Paui.de Caftr. inl, 

lcrtisquc probatur vcrbis,.a^.S.rfe/ii'^, cum oportet in princ. C. de bon. qux iiber. 

dXfinon fuerirtt , qux proptcrca ad ca- Corn.conf.^fSsVfUMArian, Socin^onf.Tj^ 

/ num% 
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*«/w./-?-W.2.Pluradchocqucmadmo- tcrcliccbir. Non cnim omnia figilla 

dum altero fociorum opcras altcro tim pcrfcquianimus nobis cft , fcdgc- 

prccium confcrcntc lucrum vcl da- ncralcscantum rcgulasdc lucrivcl 

mnum intcr cos dividcndum C\t , co- damnidivifionc comprchcn- 

piose tradic Sa/icer. in L Mutimff.profo- dcrc voluimus. 
ao,& Corn:tnd.l.ftfafcenda , undc ea pc- 

SiMONis Ulrici Pistoris, 

HARTMANNI F. 

fa ) Vidc Menoch. dt arhitr.judic, caf.is^. & lucuhntunLs 
traSidt. HeEio. Felicy.de fociet.ca. nsjjuem cttm his conjungey& Petr. 
Sanz^ Morquech. de divi bon. c, j. & /. 

( h ) Vide Ccval. comm. opin. tjMtfl. 297. ubi communcm 
contracommun.ponit>fcd plutcspro iiac poftcriorcalicgat. 

( f ) Addc Hecl. Felic. d. Ln.^r. 44.. 

(d j Addc FoQer. in addit. adMarant.f. 4. dijlin^.^.nujf. 
^o. Anchor, lih. 3. quajl. 40. n. p. & 26. CMenoch. d. caf.i2s.num.s. 
in fin. 

(e) xJMandet.K^lhanxonfui' » -^-ubi copiofa apoftill. 

(f) Vidcodafunr,qua:prodeclar3tione hujus do^lri- 
nxc\cg3ntCTtnd\tHippot.RtminaId.^.r.num.i04. cumfeq. injl,fer 

quos perf.nob. acquir. 

(g) Addc[2ti(Cim(: Hei^or.Felic.dtra^.de/ociet.n.44.fp. 

qui idlimitatnon proccdcrcin focictatc omnium bonorum 
infr.tn 2.& 7. 

<A) yj\AcKimin.^un.conf40on.9.&cf2.Vetr,\^ugu{liM. 
^.Morlam.in F.m^or.jur.tit.S.quaft.2S'».2S'&feq(J. 

"«^u i^^S 

JE S T I 0 IL 

PACTUM UT DE PECUNIA, 

ULTRA CAPITALE AB ALTERUTRO EX 
Ibciis in negociationcm collata, excommuni focie- 
tace Cambi um Francofu r ce n fc praeftc t ur>an 

(itlicitunLi. 

S U M M A R I 

1. jHrifconfulti officium ventatem colere, & 2» Dijputjre i« utramqne partem ad cruen- 
multayeruatis caufa ftnguUriare^ dam veritatem_ plurimurn con- 

tepta, fert. 

j.Mcrca- 
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Mercatori ^tcunhm fnh ufuris credere li- 

citnm.decl.nu.js- 
i, Ufurx de fufceptionepericuliiirratione o- 
ferjTHm licii.e funt , ut & rattone 
diibij eyeutusH,i^.decUratur n.jf. 
& 4.^. 

. UfHr4epotijfimumeaufjmmutuirel}>kittnti ' 
nec //; cxterk contraClthHS conftde- 
rantur& qnoiexaGideclara- 
tur nu.22. 
Contra6iut ufurartus ut dicatuT forma 
ejus injjiici debet & nuj.probatur 
tamen conjeQurit etiamft yerba re- 
pugnent. nu. zj» 
j. Ccntrailus natura ex tenore rerborum 
cognofcitur, declaratur ntmer.ip. 
ut potiu* ejfe&us attendendus fit. 
/. laterejfe lictti extgitur quamvis ufttrx pe- 
ti non poffmt ,firefit Intercjje damni 
emirgtntis ji-Vi lucri cejfantisymaxi- 
md inter mercatores,declaratHr nu' 
mer. 4 0. dummodo lucrum cejfansjit 
honrjium nu.42. 
p. Ufura quas qitis aliis ideofohit 1 quodpe- 
cunia fua caruit , licite exiguntur, 
declaratur, ut tamen legitimHS ufi- 
rarum modns ferretur. n.40. 
Jt, Jntereffe probatur conje£iuris & ex his 
qu.t foUta funtjieri. 

11. Tadfei licet fe indemnem fervari tim in 

lucTO quam in djmno. 

12, Cambia inter mercatores licita, & quate- 

nus omnino nu. 47. 
1$. ContraQus fecundum mortm re^ionis 
ctlebratHS ufurarius dici non pot- 
eH. . i ' 
Ufurx ex confuetudine regionis mode- 
rands. 

Faciens id qiiod in loco fieri confuevit,ex- 

cufatur. • 
Fall.in ufitra manifejl.t quxconfuetudine 
firmari nonpoteli. num.^p. 

14.. lucrum quod afuturo crentu pendet & 
xque in damnum procedere poteil, 
in confiderationenon h*betur. 

if. Ufura commodi .ib alio perccpti recom- 
penfalivx, funt litit^e. 

/<f, Ta^um reciprocum ;a quo non apparett 
in utram partem lucrum ceffurum 
fit,permutatio quxdam eil , cir neu- 
trum Udere cenfetur > declaratnr 
num.a. 

faHum ufurarum reclprocumUiitum efit 

coniranus'-- 
17. ZontraBus in dubio ufirariHS cetifcri n»n 
^M^. debet : nec jr.iudnlciitMt deciaratur 
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/j». ^nusiudkaturex principall intentione 
agcntium. 

Ufurarum crtmen ex mente contrahenti- 
um potifftmum inducitur. 

1 9, Ufurs tiatural'! xquitate &jure tam <C- 
v:no qu.tm humano prohibitx. 

2i, Ufura cf? quicqutd forti jire fidi mutuo 
datx ex paHo accedit > qualecunque 
etiam Jit : firein quantitate t fivein 
qualitatc , ftre in daHdo,frxte infaci- 
endo confijlat , (jr quacunque nomi- 
ne Intercjfi Alimentor. aiit Cambif 
falUetur,nu,2i 
Dummodo prxter naturam legiitmicon- 
tra£lns accedat. ibid. 

24. ContraSiiiS ufurariHS prxfumitur, quan- 

do periculum ftcunit ex qua lu- 
crum jj>eratitr,magis foiHa: adrcci- 
pientem , quam ad enm qui con- 
tuUt. 

Item quando quis pro pecunia ctrtum 
liicmm certis 3im< tmporibns per- 
f drendum fiipuljtur. numtr. 

26. Intereffe conreutumantemoramindutit 

fiijj>icionem ufurarum,<^ nu.^a.de- 
clardtur num.f^. 

27. Societasfraternitatis inflar habet, & x- 

quaUtatem fummam dejiderat,quod 
in portionibus lucri &■ damni potijft- 
mitm jpeBatur, nccpa&utn inxqua- 
Utarem inducens ralet.nu.jf. 

25. Lucri in ji»cietatc ratto haberi non potefly 

n fi omni damno deduElo , & rice 
verfi. 

29. Ufura fttjpicio fubef} qnoties in fodetate 

ab xquaUtate luct i cir damni pa£lo 
reiedittir. 

30, Cambium Francofiirtenfe quale jh y ^ 

quampernictofum.nu.i2 . 
Jura plura ubi concernunt in unam ptr- 
fouam , tum iUa dircrfis rcjpe£libus 
plurtum perfonarum vicem obti' 
net. 

S2. Luirum ab initio in foiietatc cettum jijtui 
non potesi , cum id pro tempore , 
loco dr perfonarum conditione ya- 
riet. 

^4, Sodus non potc^ repetere capitale , ante- 
quam focietas fotratur : ncc tale pi' 
tium valet. 

^f. Socius nonpotefi capirale fuum inte^rurti 
confequi,nifi &alter fuum confequa- 
tur ncc lucrum finedamno habere^ 
adeo ut nec pa^um contra raleaty 
cujus raria txempla afferuntur.nu- 
mer.jtf. 

B B 3 4 40. Ufurs 
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^o. MfurA aliis prxtermodum foluta inter- 
ejfe nomine non rentHnttHt repett ab 
alto pofftnt. 

^r. Mora conftderari «•» poteil antetemi- 
nunt folutioni pnefixHm. 

^j. iMtereffe littri ccffantis debtt effe certura 
& in potentia propintjHd <^ honS' 
fiumnum.4.2. coHfideratoetiampe' 

D'U o mercatorcs cum focic- 
caccmkacontraxiflcnt, ucad 
alrcriim dux partcsfociccaiis, 
ad alterum vero rcrtia pertinc- 
tc deberct , intcr alia pcpigcrant * H al- 
tcrutcr ipforum DlrtaforicminfociC' 
tatemcolIatam,plus pccunixad ncgo- 
tiationemcontulcrtt j quod tumhuic 
rationc iJiius pccuniar> intcrcflc juxta^ 
Cambium Francofurtcniepccfolvi>vcI 
totidcm ab akcro vicidim mutuo dan 
dcbcrent. Cumqueunus fociorum^ad 
qucm duae partcs focictatis fpcdabant/ 
plus collocalfct pecunix, quam pro ra- 
taportionisfuxdcbucrat , Fuitquxfi- 
tum, an vigorc illiusconvencioais» ia- 
tcreAc juxra Cambium Fraocotordicii- 
(4") k j urc pctcrc pofliit. (4) 

Ad hanc cuxllioQcm refpondcrc, 
non tam diflicilc cft , quam proptcr 
corrupros hujus fcculi morcs odio- 
fum. Plcriquccnim uimiaacquircndi 
cupidltaccdudi> iocamdcvencrunt-. 
optnioncm , ut cxiftimcnt mcrcatori- 
bus , utpote quoiidiano quac^ui aQue- 
• tis , paflim liccrc rationc pecunia; mu' 
tuo diix, vcl alioqui debitx.Intcrcflo 
fecundum rationcm Cambiorum exi- 
gcrc. Ut proindc qm huic invctcratx 
opinioniadvcrfari, camq;iuftis ratio- 
nibusimprobarevellec^muItorumirLi 
fc cela concitatet. 
^ Scd t quia ad Jurifconfulri oflfici- 
um maximepcrtinet,omncsfuasadtio- 
ncs ad vcritatcm dirigcrceamquc Ufii- 
cb colere, I fa. tnfia. de 4ppcD4t. l. etfi co- 
gmtio c fi contra jut velmtUitat, pttblie. L 
eum ita ubi not. Bald.de condit. & demdH- 
y7r>*r.ulqucc6,uc vcritatis dcfendcnda: 
&rctincndi gratia liciteinTcprehcn- 
iioncm vocct ininoc majorcto ,//tf//>- 
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rkulo qnod fiibi^ffet mtrcatorji.44* 
dr omnivb in arbitrio judicis ccnji- 
fiii.n!.m.<fs.& f ' • 
fo, €cmpenfaiio (nm demum locum hahet > 
qitando uirobiqucpar crsqualis eji 
caufa.. 

'Si* iAffe^M non confidtratur ubi pr^cfens eji 
dsmni effetlu^s. 

rts C. de offic. Re£lor. provinc. difcipulus 
prarccptorcm, Artfietd.lih.i. Hthicorum 
(ap. 6. Imo citiam filius patrcm, /./. §.y? 
quii quaftfiatuUber. dccondtii. cauj. dat, 
Atex. in l. Gallus %.idem credeadum nu.ij^ 
de liher. Cf pofihum. Nequc fane in juria, 
ciun veritas labans& fundamcntunij 
juftintia:) qua virtutc nulla prxclanor, 
0 1 a 1 1 Bald.confil.j4i.col. i.circa med. lib. x 
qucm rcfert Crafetta confil if.Kumer.2/., 
Et c»ndcm maircm juftitix appellat-* 
Bald. i» l libertim defiatu homin. (jrinU 
/EmiliHsde miner. qucm rcfcrr. Jbom^ 
Cran.mat, z;etc.}2. nu.io. Ideo nos nulla 
vcl odij , vtl favoris habi^a rarionc vc- 
ritarcmfolamfc^labimur, «Sc quidinj 
propofita quiftione niaximc vcfumj 
fit,icHulo invcftigabimus. Quod ut co 
comniodiiis a nobis fiat conlcntanc' 
nm<{l,ut utrmlqi fcntcntix argumcn- 
ta reccnfcndo , «a diligcntcr cxanu-. 
hcmus. 

Hanc tertim viamad veritatcnij 
inquircndam <Sc cruendamexpeditifli- 
mam cflcnon Philofophisfolum pla- 
cuit.,ut apparet ex vcrbis Ciccronis 
t.deOrator. Etm fecuodaTufcuIan.fcd 
«Sc jurisnoftri Intcrpretes paflim fatcn- 
rur,ut arguMeHt.c.qusrenti de ofjic.deleg. 
& c.fuper literis de rtjcript. (<r c. 'Capetia. 
nus deferiis^ c.literas dt refiit.jpoliat.do- 
eet K^bb. in d, c. qiurenti.not .i.Chrtficph, 
Portiusin %.fingularum> Infi.derer.divlfi 
Bartei. in l. 2. ad Senatujcon/ultum Pxl- 
leian. BaU. ta prooem.decrctal. cui illud 
quoquc convcnicns cft quod Bal.dicc- 
rc (olitus cft , Fcrtoviamapcrit , qui 
tran/it pcr contraria , Bald. ia l. cumpre* - 
cip.coL.2. num.tj. C.de tmpuber. & aliH fub- 
fiit: quod diflum fxpiusufurpaturub 
lAt«rprctibus 2c poft aiios rcferr Sc 

conimcn- 
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ccrnmcndat viam Soc.jufi. confil.igg, nu. 
mer.i.libr.T. Idcoquc codem in utram- 
que partcm diCputandi modo LeijisU- 
toresipfos dubias fjctiquxflioncscxa- 
minaflcatqucdifcuterc (olitos fuilfo, 
videmus ex l. ?. fed utrum de minor . L 
^Hin<fujginta ^e prolfat.l. haredesmei^. 
<um ita ad Trcbellidn. L naturalem> §.t. de 
4ic(]uir.rer.domin. £t de Hcrennio Mo- 
dcftinoidcm refert Arcadius inl.fin. §. 
mtxta demuneri.& honcr. Cum multis 
aliis in hanc fcnrcntiam allcgatis pcr 
Paccm Scalam. libr.s, decoofit. faftent. 
cap.ij. 

Quibus ita pracfationis locoprx- 
miflis pro fententia alfirmativa confi- 
dcrari primo potcft. 
3 Quod t rcgularitcr jurc noftro non 
folL^iiu civilij fcd&Canonicopcrmif- 
lunA cfl ccrram pccunic lummam mer» 
catoribus ita committcre , ut mde ali- 
qua lucri pars ad commitrentem rc- 
dcatjUt probatur in cap.pcr ieflr,u de do, 
nat. tnter vir. & uxor. ubi Pontifex rc- 
fcribit , dotcm alicui mercatori ua_> 
commitii poflfc, ut dc partc honcfti lu- 
cri vjr oncra matrimonij fuftcntaro 
qucac.Ex quo nor, Antonius dc Burrio 
Cardinal. & Abb. ibi& pofteosctiam 
Johan.Lup. §. fexto , cum dicit tcxtus> 
quod non (olum ratione dotjs > fcd cr- 
iam gcncralircr cx pecunia dcpoiifa_> 
apud mcrcatorcm licite poflit capi 
pac.slucri> & quod adeo cx indurtria>j 
alterius rationc pccuma: collatae lu- 
crum pcrcipcrc liccac , cxiftimanrcs 
rextum illum ad hoccflc fingularcnu, 
ncquealibi rcpcriri mjurc Canonico. 
Idcmctum dc jurccivili locum habc. 
tcextra omncm controvcrtijm po(i- 
tumcil, ntdikicidcapparct e.x^. apui 
^ulia» l. fi remsnerandt ff. mand.it. Lfi 
Hoiif*tertt,%. ita coiri,l.cum duobus § /«j 
caeunda, & Lfi focietatcm metum. ff. pro 
ficiOyLt. C.cod. tit. Idqiic in.propo(ito 
hacctiam rationenugis proc(dir,quia 
isquipccuniam contulit> indclucrum 
aJiqnodpcrccpturu£>vcIiitiunuscx fo- 
£i:sp;;o lucco acquircndo fuas ctiaiiu 
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opcras pr.vftat, & pecunisecollatspc: 
riculum pio duabus , quae adipfurrLi 
fpctfltanc , fociciatis partibus fufti' 
net-.. 

Nam t quod rationc operarum & 4 
etiam pcriculi cx pecunia collata , abf. 

quc ulJa finiftra ufurarum lufpicionc» 
lucrum jurc percipcrc liccat , docct-. 
ghf. in c. pierique XIV. iju,efl.i. in vcrbo 
Ncgotiatoribus , ubi aitquando peri- 
culum fpcdatad uttunquc,dum liceat 
mcrcatori darc pccuniam> & inde par- 
temiucri pcrcipcre. Lr mulrisargu- 
mcntis oftcndunt intcrprctcs, in d.c. 
per vefras, & ind.Li. ubi B.ild Salicet. df 
caterijC.pra focio,Jafon.ccnfil.s}. volum.i. 
Roman. confiL^js. num.7. PauL deCa/lr. 
confiLii4. V0L3. exquo gcncralitcr di- 
xit CravcttaconfiLi4s. nu /. quod fufcc- 
ptio pcriculi ufurarum fufpicioncni-i 
tollat. 

Sccundot hanc opinioncm pro- $ 
bat,quodctfialioquieajqua fortiaccc- 
dunt, ufurarum nomincccnfcantur,id 
tamen potiilimum in contra^tu mu- 
tui > quifuanaturaufurasrcfpicit, lo- 
cum habct , non autcm in ca:tcris con- 
tradlibus.quibuslucrum quaercrecon- 
ccfl^iim eft , ut Dot. Intcrpretcs in rubr. 
ex.de ujur.Hcnricus Boic. & catntmoder. 
niine.incivitatedcufuris. Idqactanrj 
Thcologos quam Jiirifconfnlros ad- 
mitrcrc.aiC-^ K^lberic.tn l.juberr.us C0L4, 
C.deSllfrof EtcUf. Decituin 1.2 §. credi.. 
tum in t.notab.fi cert.petat.K^bb confiLsii, 
circafin. Itb.i .CsrneM covfU.^^.litera 7(j 
vol.2.JuliMs Claru4 lib / fententiar.^.ufu. 
r,is in prtncip. Burfatus confiLn^.num.s. 
prxlcrtim vcr6 in conrraclu focictatis 
abfquc ufurarum fufpicione dc lucro 
pacifciliccr , quippe cum focictasvcl 
maxim^ ob commodiorcm ufum & 
uberiorcm quacftum contraharur.pro- 
iitcam definiL-. oY^* in fumma C. pro 
Jocio,& glofiarubric.Inftit.eod. tit. El^ 
probatur in L coiri ficietatem , ibi. quac 
cx quaftu vcniunt-> , T.t in L fed etfi 
adijciatur , & in L ft nonj} fuerint » 
§. //4 coiri^ L fi margarttam pro focio, 

in 
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In propofito vcrb cx vcrbis inftrumcn- 
timanifcfte conftar, inccrmcrcarorcs 
hofcc focietaccmcontradlam cflc , Sc 
quod adco hoc cafu non dc mutuojrcd 
potiusdcpadoinrcr focios convcnto 
agatur.Non igicur lucrum, quod ad al- 
ternm fociorum indc pcrvenic > pro 
txfura qux in mutuo potiflimum confi- 
dcratur > a;(limandum , fcd magispro 
quxftu rcpucandum , qucmcujvisfc- 
ciorum cxfociccatis comratiucapcrc 
licct_>. 

^ Nam t-adjudicandumcontrailum 
ufurarium in foro contcntiofo debct_i 
infpici forma contradus,f./>f rmV^/C-^ 
de ufitr. t^bb.C0oJil. isjn fin.c0nfU.4p. col. 
2. uol. t. 

y Qualis f antem forma fit contra'- 
^us, potiflimumcxtcnorc vcrborum 
cognofcitur, /. adprobationem^ C.depr$. 
hat. l.Ji quis jltpulatm §. Chryfogonus dtLJ 
verbfiT. «bligat. l.fin. ibi. tenor.Jiipulatio- 
nis injpicitur, C. communia utriftjue judic. 
£t talis eft judicandus contradus, qua- 
Jis apparct in fui prima figura > Bartolus 
iu Uctem.% qui maximos , quaftio. de 
fublic. Baldjn c i.poU princip. & tbi etiam 
Prapofit. col.t. verf. Ex ^uib/u omnibus de 
feud. dato invtcem , /. commijfper /. curn^ 
precibus C. defide infirum. K^lexand. con- 
fil.j.num I. vel.i .Socin.confil.ffo. col.j. verf. 
Ex qmibus finehafitationc voium.j. Decitss 
eonJ,20S.col.2.verf pojfremo , & conf.4<!s. 
col.z.verf.Et ex his patet. Curt.jun. ionf.f 
irrpf.Hieronym.Grat.confiUo^.nu.^.vol.i. 
tum aliis in hanc fententiam adduHis per 
Tiraijuell.de retraCi.lib. i.^.jo.gloft. nu.7. 
&s. Quarccum in propofirocontra- 
hcntes cxprcfsb fociccarcm inicrint-,, 
fecundumhanc contraftusformamj, 
padumdcquo agimus, prolicitopo- 
tiiis , quam pro uiurario a:flimandumj 
eriCjrffg-. eyus, quod docet glofcommuniter 
approbata in d.c.plerique, ubi di fUnguen» 
do inter mutuum & focietatcm con- 
cludir , quod fi focietas contradta elfct, 
tum de lucro pccunix coUata; conrra- 
hentcsrctlcconvcnircpotuiflcnt.Hac 
cciam rationc contra<ilum ab ufura^ 
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rum fufpicioncliberar, K^hh. d. confts* 
& d. confiL.4.9. Ubr.i. u bi air , qaod ftan- 
dum fit formarcontra(ilus,doncc ufu- 
ra probctur. Et cx co quod contrahen- 
tcsdclocationcconvcncranr, infcrt-. 
Jucrum cx illo contradbu dcfccndcns, 
minimcproufura rcputandum , quo- 
niam, inquit, adfudicandum contra* 
dumufiirarium infpici dcbct forma.» 
contraibus, x^lexand.confil.tpi.tn fin. 
vol.2. ubi pluribusoftcnditvalcrepa- 
^um , quo dcbitorcs promifcrant crc- 
ditoritancum folvcre, quanrumisra' 
tionc pccuniae dcbiri*,3ltcri,a quo cam 
intcrim acccperar , (ol vcrarjintcr ahas 
hancrationcm affcrcns,quiacum pro- 
bacumfucrit,initumftiiflccontraduni 
focicfafis,nondcbcrintclligi,quodpa- 
dumiftudinfioc anncxumfit contra- 
dusmutui , quia comincrcc ufuranu 
&adlum illicitumiScadvcriareturprat- 
ccdentibus , idcm fccutus cft , Jm- 
fd.confil.ii.voium.3. Ubi cx co , quod 
focietas inita fucrat intcr contra- 
hcntcs , coUigit-/ , contradlum il- 
lum rationc Jucri mdc provcnicntis 
minimepro ufurariohabcndumcflo, 
farif confjj. num. 4S. voi,}. & Ut} Ctm- 
vetta confiii4s. Ubimulrisargumcntis 
oftcndir, proptcrca quia non mutuum 
fcd locatio contracla fuc rar, ufurarum 
fufpicioncm omnino ccfljrc,//r<w Bur^ 
fat.d.confil.ity.num.s. &10. Nequefanc 
injuria , quoniam ufura nondicirurj 
quories dilponitur fupcr co , qucd dc> 
jurecommuniconccdirur, i.Craicbta 
Cde adulter. c. quipeciat.zj. quafi.4. cum^ 
fimiitb. adduHuperCravett.d. confil.i^s. 
num.4. 

Tcrcio hanc fcntcnciam confir- 
tnat , quoniani ex vcrbis inftrumcnri 
apparcf,CambiumFrancofurdcnfcdc 
co,quod ulrra forccmad focicratcrlij 
coUatumcft ,pcrfoIvcndum,tantumj 
racionc Intcrcfle foiflc promiflum , id- 
quc hoc ctiam nominc a mercatoro. 
jam exigitur. Quin aurcm IntcrcflTc fi- 
ncufurarumfulpicioncpeterc, dido 
prasftandojurcetiamconvcnirc Ijccat, 

noo 
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noft videtur ambigcndum. Namj 
8 f ubicunquc aliquid pcrctpiturratio* 
nelnrcrclfc, non cQcnmittirur ufura, 
I. ae^Mt natuYd §. mn Umum de negtc. 
gell . L ficiet.is , pro foch 1. in contrnrium tn 
prtncip. de ufitru , uht B4IA. i 1 1 a tn legcnu 
fummat, qnod ufturx cx mora veniunt 
vc 1 u t i r crc ffe ,not.gl$fcdmmunitgr sppro. 
batd in cap. conefueftm de ufuris in^ 
sap fin. infin, eod. tit. (juem fetfuuntur fn. 
terpretes ibi. ht Johannes Lupm in d.c.pet 
i>e(lras, ^.fexto^ cum dicittextm num j, 
(oL^ Idquc non folum procedit^, 
quoad intcrcffc damni emergcntis,hu- 
juscBimcxaClione omni jure permil- 
fam cflc , cxtra omncm controvcrfianv 
politum t^^c.conque[lusubigh(.&Dd. 
c.falubriter cum ibt not.de ufuris^not.glof 
tn c ap.^trvenit in verbo. indemnem , de f. 
dejujfor. & i» /. si mandato meo l. fifide/Hf 
for.mandati not. Dd.in Li.% fin.de eo c\uoi 
certoloco , & im L curabit, Cod de aiiion. 
empt, Bald.inauthent. adhtc quaft .penul. 
tim.CodJe ufnr{s,dr f» Lcum aUegas.infn, 
cap. eod.tit. Ubi poft glof quam nota- 
btlem reputat,ait, quod in quocunquc 
contrada dc niundo potctl jurc pcti 
ufura , quarcnus intcrcrt , ^iexand. 
C9nfiLi2i.voLum.2. &cenfiL}i. itumer.9. 
& confiLzoovolum.g. Scd idcm ctiam 
obtinct in IiucrclTc lucri ccfiantis,(^./.i. 
§. fin. ubi hoc not. Dd. deeo quodcerto loio^ 
Idquc ctiam dc jurcCanonicoprocc- 
derc , docet hinocent. in cap.fcire de ftn- 
tenf. excommunicat. K_yibb. in cap. cum^ 
•venerabiiis num.ij. Etibt FeUmesnum.^. 
de except, & in d. cap. conquefius in fin. de 
ufurii. Prarfcrtim cum hic verfcmnr 
intcr mcrcatorcs ncgotiari folitos; 
Namquod hoccafu Inrcrcflclucriccf- 
fantis omnino rario haberi dcbcat» a 
plcrjfque traditum & coaununi In- 
tcrprctumcalculorcccptumcft , Bar- 
toL in L I. numer.zs. &ibipoBaliosiate 
Cagnoiuf nums7' C. defentcnt^quaproeo 
qucd tntereft. ubi Cagnolus ait, quod 
hic coaciufio proccdat omni juro 
h umano «c divino , & lir canonizata 
in ichoiis & io Palatijs, Buld.& SaUcet. 
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^*ithent.AdhacK^bh.confil.d6.toi4.lih,T. 
& confiLip,(nfin. tfoL 2. Petrus de Ancho. 
rars. conftL ifo. K^lexdnd. eonfil.ipy, ttu- 
mer.s. voUtm.z. & confit.ji. volum.e. Sar-, 
bat. confil. //. numer.p.volum.r. Corneus 
confiL44.titeraK.voL2. Soein,confiL», tru 
fin. ubiair, fajpimfcitaconfuluifltinj 
curiaEcclcfiaftita » & conJiLtfd. eoLji 
Deents confiL iiu numer.f. Etquamvi^ 
«Ifoqui intcrcflc rcgularifcr probarj 
de b ca n t, / quatenus de reg. iur, ctttn fimiL 
Tamcn dc hoc in propofiro non ad- 
tnodum latnDrandum vidctur> fivc do 
intcrcfle damni cmcrgcntis,Gvcetiam 
lucriccfljntisagamus. 

Nam cumpaffim intcr mcrcato- 
rcsjam ufitatum fir , ut rarioncpccu- 
nix ipfis dcbitx Cambium Francofur- 
dcnreftipulentur,3tqucexigant, noa* 
dubitandumcft, quin isdctjuoinpro- 
poflto vcrba fiacimus.doccrcpoflTit^fo 
ahjs intcrim doncc pccunia illa ^aiuit, 

CambiumiIludperfolviirc,quoproba- 
to etiamdcintcrflcdamni cmcrgcntis 
fatisconftarc vidctuffc 

u/, ^^*"^ t Pliaui ufura;, quasquis ^ 
aliis intcrira idco iblvit, quia pccunia 
fua car u ir, tariqmtn intcrcflb jurc rcpc- 
ti poflii nt, ut docct Inn^c. & Ahb. in c. /. 
infin,de u/uris, not.gtof & Dd.ins, dtte£ii 
deforo competent. & /* c.pcrvenit.de fide. 
juf Petru) de Ancl)oran. confit.s7<^. L/tdtt. 
vic. RQman.confitg4. nMmer.i. & copfioT, 
3ohan. Luf. d. c. per i^ejlras §. To;fil 
fertur. 

Ex quo ctlam communiter recc- 
ptUtticfl:, fifcholacis, quialijsfitfaioc. 
nore dcbct.m.utu6 dcdcrit aiicui peci^. 
l\iam>quod juw fiipuiaripoflTuufuras 
illas, quasaltcrilblvit , quafi-cxhoc 
iplo , quodahjspcrfolvitufuras , do 
intcf^Tc fatis apparcat-i >, m toct. y^ctu^ 
diac9ftt^ir. qua III. c. ufuta Jolsati, 
Catd^r, Petrus de K^nchoran. &. ,CardL 
p,ah f^rent im e. navigantideufurif^pf., 
trtsf 4c ^nchoran. in e. peccati » quafiio, 
^ K(tr)ttr. int^. Laurentius de Rudotpfjis. 
»^ rt^ttf' confstuit Z4. quaftion. de^ 

ufuris 
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ifitris\,rrfeft&fequU»,%.^dex.t§if»fu probatio, acqnoilconrcqaeosdl» ri« 
tfiiL /• ^ Non cnioi hbccafa oeceffis ell . tionc hu jus locri altra (orceo^ certtniL» 
eil^&probarc» qaad.qai$(lainfiomj quid(lipularipotucrir,quippecumpa- 

non failTct paflfus, fipccuniam habuif- cifci liccar, feindcmncm fer\^ari, tunu 
£pt;»fcdcoipfoqaodconftatdcdamno in lucroquam indamno, ut doctt H$. 
\isiclicct» quodaltcritantundcmpcr- Jiienl.inc.fdlubrittr & ihi.\^bb.nuwef.i. 
j(plvi(, prxrumitur^quodilludnoain'* tiem^.j^i»dj,€»nqntfiiufoLftn.&iii 
^iu^Cj^fti peci|iliaqi iitan) iiabaifle^ %,AieMimmts» dtMfiitit^ MmMMifstT* 
t^4asitiiRmiim^tafiLt$4,iumj/U9Um.4* <.^«£w.Mi!^W./fifijr.Etiiacoiadi^a«- 
]p4ckni.eti$un larionenondifHcilevU qaitate • frcqucntior^- calculo rece- 
dcciir probarcintcreffelucriccllantis, ^zMmtG:c^,DuUfHslik,$,vMMj^ 
cumuc di£lum cft, mercatorcs pafllm iut.cdp.^- 

pccuiyas fub Cambio Francofurdcnfi Quarto hifcc fuffragatur , qno- 
xcci^Ctc foleaot> atqpe adeo 0 pecuoi- niam m propofita fadi fpecic rationo 
am tllam lubuiQet oMtcator » fuAXh pecaoi«io Ipcietatem collatsGambi* 
aliot> qoifibi totideatiodepcifolvil^ omfuitpromiflram. 
fent9reperire>atque^dcd CaoibifliiLf Nam tquodCambiaintermcrca» tt 
lucrifaccrcpotuiffct. Namficntrcgu. torcslicita finr&ab ijfdcmcitraufura- 
lariicr fufficit,probationcmconcludc- rum luipicioncmcxigi poftlnt» modo 
rcacommunitcr accidcntib.it/ w/.iD<^. gcncralcm confuetudmcm mcrcato- 
sn Lnt^ut ndtslts Cjie£rfibsf*& inljttiu rum non cxcdant,«w/.^/#/(Cf ibt.B4ld.& 
h9e,C.mii/elf^.<, ' S4UtalBLj,C9tLdeexerett»BMmwmkii: 

lo t^froilliaxbo^iteerefle^lbiiljf deeMfiiiiit,pectin.inpnneif.&imrmbrie, 
' ^ C00(9eti$,jqo9pleiimque6ant>pro- dtufur. rei, Judic. Saiictt. ^mtbent. ddljne 
bari pot^it» quiippecumilludetiamj inXl.qu^fl. c.deufurii , Lautentiusde Ru- 
folis con jc£iuriS,doccri polfit-» , */ fo^i doiph.d.c.co»fuluit 2.fart. t.quxft. Conrad. , 
f7lof. communiter 'dpprpbdtdm, docent Bdr* tfd&dt.de contrd^l. <iuafiio.Sf. Gnid. ?df, 
')oLD4id.&Jdfenjnd.i,i.$.fi»Mee^^ »4^e*Mm{mris,mm.2i.JdfLt,mdt&mr. 
iertJd($<AretiminL eentinmmt §. atmitd mm.d4.&fiemndMnM.3fi.C. dejnmm. Tri^ 
deverhtr. MgHt* xjtlexdnd, teifL t^r. M#.<^;iR/.C4/^«/.(^)£t iiqaiicootraob. 
ffoLi.cumPmuiUmdddu£fisferCdgnoiMm ijceret > CambiarantumratSoncperi. 
ind.i.untcdtnum.$r% Cde/tmtemt^fndfre culi permifta cftc, nullum verb hoc ca- 
eotjufidtntereU. fu, quo quis mcrcatori ira pccuniumj 

ai Idquc ipotiflinlumproccditiil» committit,utunacumloitclucrunLj 
mcrcacoribus>quosnon vcrifimilceft, indepercipiar,fubcircpcriculum.Hutc 
pccuniam fterilem dia io cifta retine- edam non pr«ter ratiooem rcfpbade- 
fe>fi»l'OMgttlocei»iflliikire>JlRiSMr.Je^ ripolTet, con6deratishtt|ttte§eotiffi* 
fiUtediim L meminemi C, defiiferexdStr. mi fccoll moribns joon abii|oemagoo 
iilf.J6.i^bh.c»nfiLff4.verf.Itemipfimetdr' pcriculoelTccura , qtii ad negotiatio- 
bitri Jbi. Et verifimilitcr crcdcndulTL» ncm pecuniam fuam cohfcrt & mcr- 
cft,W.r. KuinMd.coftftLt04.nn,7.voi.4. catoricommittit , cumrcmiplamau- 
Frstcrcamcrcator ifte> dcquonanc thoremhabcamus>qudmvarijsfortu- 
agimas > oon foliiim liaacfiegotiatio^ nscafibos oegotiatiooes hifce rempo. 
oem f coiosgiatii ibdetatemeoiiiil^ tiliJot fa^t^z, & quam iacil^mooi. 
tero-cootraxetat) fed&: ^lias merces talbrtttna,trusiir>quimod6Criv!us 
hal^oit*in quas utiliter pccuoiamiftam crat , atquc adco quantum fortis luae 

' cnllocare, & lucrumindcquxrcrcpO' pcriculum fubc.it, quiipfipecuniaaL» 
tuilVct, ur proindevclhocrcipcdufa- credit. Prxjcrrmicum mercatoics f c- 
ciiior io propofito lit lucri ccli'«utis cuniam^ inviccm crcdcntc» uon io. 

lcanc 
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lcantconomlnc plgnoribus, vclfidc- 
)uffonbus cavcrc, fcd altcr altcrius nu- 
dam promintoncra fcqui. £x quofz- 
pius contingit, utfiunusfacultatibus 
labatur , multi rorrcm ipii commilTam 
pcnitusamittant.Nam vcl hujusdubij 
evcntus tatione citra altcrius pcriculi 
rationcm Cambia ipfis pcr mifla vidcn- 
tur. l]cintcrimomittamadcum,qui 
pccuniam fuam contulerat pro dua- 
bus partibus , quas in fociccatc ha- 
buitjpcricuIumcjuspcrtinuifTe, pro- 
iic fupra in ptimo argumcnto dixi- 
mus. 

2) Quinto^fhifccomnibusadmini- 
culacur ctiam invctcrata harum pro- 
vinciarum confuctudo. Longilfimo 
cnim ufu intcr mcrcatorcs rcccptuiTL» 
cft , ut ratione pccunixipHs crcditx 
Cambium Francofurdcnfc pcrfolvant, 
& viciflim a dcbitoribus fuistotidcm 
accipiant, & hoc ipiis jurc liccrcvulgo 
cxiftimaiur palTimque frcqucntatur. 
Quarc contrawlus iccundum hanc 
confuctudincm cclcbratus pro licico 
potius, quam ufurario judicandus crit. 
Curo rcgularitcr faciens id , quod irij 
locoaliqcio ficri confucvit»cxcufctur 
l./i pignori.^.fift. ubi not. Bartoi.de pij^f^r. 
M^ioft. l. pignuj C. eod. tit, l. tjuis fit fugiti. 
'uus § spud Lalreonem dc £dd ediif. /./. dd 
SC. f^jcedon. Paul. de Cafiro. coufil.^zi. 
tol. penultim. Uh i. \^nchor.tn. conftl.14 r. 
^ohan.deK^idni.conjmr^coLfin.verfprd- 
tereautjnfa{{o. Corneusconfil. tsS- col.j. 
verf. Necetiam ohflat , quod plures volu.2. 
H't\;pol)t.de \MarfiUon^l po.num.g.& fe- 
qmtur "ravetta eonfiLf. numcr.iz. El^ 
in fpccicquod in (tatucndo modo ufu- 
rarum mos arquc confuerudo rcgio- 
nisconfidcrandi *5c icncnda fic,proDat 
text.in Lquidergo, % i.fff Cum ufa q^a w 
regtone fervantur di comrar.cruiU. actio, 
tutel Li. in fi^. tbt ttlurarum medtis ex mC' 
re regionis de uftr.l.O' tn lo itrano ibi.Eas 
tamen c]U£ m regtnne Jrccjuentantur eod. 
tu.& tn l tuior quirehertartum §. fed etfi 
negavtt tbt fecundum mnrem provtttci^ 
fraflabit ufitras , de aur/nnijlrat, tuter.L 
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Jdem^ ^.i.mdndatiLapudJuliatiim %.im 
ufurarumdeUg.i. 

Qumimo quod concra^us qui 
alioqui ufurariampravitatcm fapcrec, 
tamcn non uliirarius , fcd magis iicitus 
rcputandus fir , fi communiter frc- 
qucntctUF& ufurpctur, docct Barteltu 
in d.l quisfit fMgitiviis, §. apudLabeonem 
deadil.edicl.cfuem feijuitur SMlicetfts ibt 
Baldus in l.unica ins.tjuafiton.C.de his qutt 
pcen. nom, Jaf.in l.t. col.antepenult.nu 62» 
verf Quartoquaro C defumm. Jrinttat, 
& fid, Catholtc. Deciiu tnl 1. num,ty verf 
Sed certe tfla concLufio C.de edende. Ec_. 
confulendo idcm tcnuerunt-- Oldrad. 
confiLzoj, in fin. ubi ait , CorroboruL-. 
contraclum & ab omni fpccic illicici 
rcddic alicnum ipfius rcgnicondictU' 
do , fccundum quani tjiisct nrradtus 
contin u6 celebra tu r,^e'/-rw»/r<7«y?/. 
\^bb confiLif. verf QuoduUra voLt. Ja" 
fin. confys. coLs.vo/.2.& confii.ist. Septi. 
mo fundamento vcl. 4. Dectus confil ,y9, 
coL /. ad fin. Stephan. Bertrand. cenfil.i. 
ioLz. infin.ltb.2. Cravettacenfil.6. num.j, 
&conf.i4s numer.i2. V^ttacenfiLsSS» 
uitmer.p. volum.j. Bcr/its« confiLid^.nu-^ 
tner.f.volum.i. \^lexand. de 7<{jtve con* 
fil g^.numer.tp. Cephsluiconfil.zij. nu.2g.. 
velum.z. Iioland.d Vall.confiLj s^ftttn.42, 
veUtm. t. 

Scxto pro comprobationchu^tis 
opinionis confid^rari potcft , qnod 
cvcntusctianinuni dubmsfrt:, utrunxj. 
padum iftud, dc quo vcrba facin\us, 
magisin dcrrimcntum cjus, qui pccu- 
niam ad focietaiem contulit , quam m 
commodumcedat. Nifici imiratffet 
convcntum, tum ad cumqui pccuni-- 
am hanccontiilit, lucrum indcquxG- 
tum proratj pccunixcollatajpertine- 
rcL^, /. (t nen fuer it ibt.fi non pius L fifo^ 
cietatem mecum ceierisj. tfuid entm prc fom 
cio nm.gl»f.& ibi Dd.m §. /. Infitt.eod tit, 
BartoL Bald.& Dd.inLi.C.eod.tit. cumfi- 
milibus, Sed facilc poifvt connngc- 
re, quod focij profpcraurentcx forru- 
na, tantnmlucrifdccrcnt, utdelutio 
illo , fi fccundum naturani focierans 
CCC divi- 
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dividctctur ,* pro rata pccunix collata:, 
miilio plus ad confcrentcm ipcdlarcr, 
quam fccimdum rationcm Cambij 
FrancofordcnGs alioqui pcrcipcrcL^, 
quocaruexpadoillo damnum pocius 
quam lucrum fentircc , Ut promdc ra> 
tionc hu)us cvcnrus dubij inccrturru 
iicurrum idudquod vigorciIiiuspatfVi 
ultra lortcm pcrcipitur, prolucro vcl 
damno (ithabcndum , non igirurpa- 
^um iftud , ratione cjus quod fur- 
ti acccdit , ufurarium ccnfcri potc- 
rit-.. 

14 Nam f regularitcr quoticfcun- 
quca futurocvcntudcpcndcc> urrum 
in lucrumvcldamnumaliquid rcdun- 
dare poflit>Iucrumindcprovcnicnsin 
confidcrationcm non vcnic, <2r ff/?/i/ri 
/./. C pa5fu /. de fideicommiffi C. de^ 
irarifAS. l.fieAtege C. de ufnjruci. l.fi f4. 
tsr puelU-, uhi hoc »of. BartQi. & Dd^ C. da 
iaojfic. tefiament. 

Ec in fpecic quando ex con vcntio- 
ne quis potell confcqui damnum & 
Jucrum, quodtum lucrum indc pro- 
vcnicnslicirum fit, <5c quod adcodu- 
bius illc evcntus lufpicioncm & cri- 
mcnipfum ufura:tollat,probArur<r./;iL> 
(ivitate^il?i.mfiduhiumfit, & c. navigan- 
ti , Cr c. fin. tbi. ratione hujtts duh^deMfu- 
ris , not, Bald. & Dd. in l. fi ea faSiiont^ 
C. eod. ttt. Johatt. <^ndr. in addit. ad Spe- 
eulat. in ruBric. de ufuris , Lamrentiut de~~> 
JiKdolphis c.confuliiit de uj!*ri< Oldra- 
dtts conf.zog. Roman.confil.2ss. num 9. Et 
confil.joi. num.3. ubi ait , Q^od inccrti- 
tudo caufat tollcranriam contradus, 
Decius confil iii. num. 10. ubiait, quod 
quando pactum potcd fc rraherc ad Iu< 
crum «& damnum , proprcr dubiunij 
cventum fufpicio removetur , & con- 
traiflus licitus rcputatur. £t pco raa- 
jori confirmationc hujus argumcnti 
poffcnthuc etiam accommodarica.», 
quxfupradc pcriculo cjufmodincgo- 
tiaiionumcommcmoravimus. Nanvj 
3c cx i)s pra:ter ea , qua; jam diximus, fa- 
tis apparct , lucrum iilud penitijs a du- 
t>io cvcntu dcpendcro» 
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Acccdit hifcc fcptimb,quod prd 
ptcr padum iftudjde quo controvcrti* 
tur, ad altcrum fcciorum portio ciiaiu: 
lucri ex pccuniacoIlataqua:fitifpcflat,' 
qua; alioqui ad folum confcrcnrcnij^ 
juxta naturam focicfatis pcrtinuifTct^. 
Nam vel hac rationc mmus juftaiUj» 
conqucrcndi caufam hibct, curaltcrr 
Inrcrcflc juxra Cambium Francofur- ' 
dcnfc pcrloIvatuT, cum nifi hoc facc- 
ret , lucri , quod cx illa pccunia provc- 
nirct, non cflctparticcps > fcdalrcrid 
totum pcrcipcret. At<^uc ex hoc ctiam . 
cvidenscfl:, Cambmm hocin pra-fcnti 
cafu pcrlolvi in compcnfationcm Iii- 
cri, rumcjusquodalicquiadcum qui . 
pecuniam contulcrat pcrtincrct.Tuni 
ctiam illius lucri, quod altcr lociorum 
indcbitc cx pccunia ifta pcrcipit-.. Non - 
igitur pa<flum iflud mtcr conrraclus 
ufurariosrof. rn polTc vjdctur.Cum rc- 
gularitcr jiirc narura: a-qucm (it> no 
quiscum jaciuraalteriuslocuplctcrur, 
l.nam hocnatura de condui. tndehit. cr 
quoctiamt ufurxcommodi pcrccpti r 
rccompcnlirivs, ur vocant, omni jurc 
pcrmilfa: junc , L curabit ubihscnot. DeL 
& <:agnol^.7.C.de aa.empt .Bald. & Dd. 
inU.C deufmris, Socin.conjit.iji. cel.i. fffi 
/ed ad hancreJ^onfionem^& <onf.iy(f ccl.2. 
Goz,ad.tonf fs.&fcnfitetiam Abb.conf.64. 
col.A.fej.ltem tpfimet arbttr.vol.j. ubi air, 
qucm nonconqucripoffcjcur Inrcrcf- ' 
fclolvcre dcbcat^,quandoexiIlapccu. 
nialuccumpcrcipit. 

0(flav6 adminiculatur hifcc. quod 
patfbum iftud non unum tantum focio. 
rum attingit, lcd rcciprocum atquo > 
viciflirudinarium eft , arquc dc co 
tutntcmporis fuitconvcntum, quan- 
do nondum conftabat.- , urcr focio- 
rum plus ahcro cflct ultra ponio- 
ncm dcbitam ad focicrarcm colla- 
turus. Nam etiam hxc prxfcntis 
fadi qualitas non parum momcnti 
habec_<^ ad rollcndam ufurarum iu- 
fpicioncm,cum t rcgularitcr cjnlmodi 
conttaclus non ccnfeatur lucraiivus, 

cujui- 
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cujufmodi funt ururac > ( qux dcAniun- 
rur eCTe lucrum,) fcd pocius quxdam^ 
percnutario vcl compcnfario , ttt mt. 
^lof. in l. quti dutem %.fivtr & uxor. 
^ioMMt-.intervir.&uxor. Idcoquc etiam 
ubi ilmplicia pada proptcr lucrum im- 
probanrur , tamcn propccr vici^Iitu- 
dinariam & rcciprocam hinc inderC' 
lacioncm ac compenrarioncm fufH' 
n cn t u r j«r/^^ text. tn d. § .fi vir, & mxer. 
»ot. Bald.in § fi maritu^ d.l. Quodautemt 
f*rfiejuitur Romanus confil.r^a. (^cenfiL 
SI7' cot. fenuUim. Barhat, confil.do. coLtj. 
t/erfpr^tereaquotiefcunijuc Itb lll. Alex. 
€0nfiL.2t7. volumfixto.Hifpolyt%MarfiU 
fonfil.ie6. coL^. Ubi poft multa in hanc 
fentcnciam addudia ctiam uumer,g. in- 
de referr ad pa€lum ufurarium > quod 
iftud fiquidem rcciprocum 3c vicilli- 
tudinariuni fucrit rubdftar.ut doccnc^ 
Baldus,Salicett4Sy Jafon.& Dd.inLfeteus 
Cod.depa£iss. Prxfcrtim vcro, quando 
propccrillam viciflitudincm , adubio 
cventu dcpcndet»urer contrahcntium 
lucrum vcl damnum inde confcqui 
pofTcc. IncjufmodicnimcafibDS^nc- 
quelucrum ncq^ dimnum dcinccps ad 
alccrutrum ipforum rcdundans rn con- 
iiderationcm vcnit , fed damnum-i« 
quod quis cx cvenru parirur , compcn- 
fari dcbet cum urilitacc , quamipfo 
confequi poceraC}!] evcnrus alircr ccci- 
diffet_. , Mtnet. Salicetus,PauL deCa/lro. 
J^tf'& Dd.ia l.fi pater puelU Cod. de inoffi' 
€iofteJlameHt.& in I./.Ced. de paUis. Nc- 
queianeinjuriaj cum ncucrapars Ixdi 
intcUigacur , ubi ucrinque cft iderru 
onus,& cadcm cft ratio lucri &damni, 
l.de fdeicemmi/fulfi CMflren. Ced.de tranf. 
a^. cum^ttis aliis inhanc fententiam^ 
eotigeflis per TiraquelL in L fiuncptam iru) 
vtrbo donatione Urgitus num.g^. & yi^f f . 
&oum.iie.& num.ii2. Ubiindcetiam 
tandcminfcrr,ciufmodi dubium cvcn- 
\i tum coUcrc fufpicioncm «Scipfum cri- 
mcnufurarum. 

Dcniqiic nono» fi ulcra rationci 
^ hicicnus addudjs aliqnodctiamnum 
fuj^flct dubium, utrunipadlumiftud 
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licitum.an vcr6ururarmmnt,tamcnj 
incam fenccntiam cflct accipiendum, 
ut potius jurc fubfiftat.quam tanquam 
ufurarium -{■ improbctur» cumindu- n 
bio contradtus non dcbcatiudicariu- 
furarius , ut per text. iti Lfiea pa^ionc^, 
Ced. deufuris. docet Bald.imLregafii.%.fi 
tihiinfin. &ibi Decius coLfin.fi certun» 
petat.tfued fe^uitwr Jafon.in Li.colj.verf^ 
Tertio , multum uot. Cod. de fervis fugit. 
PauL deCaflrocenftLzHi. iuprincip.ltb.2^ 
K^lexand. cenfiL 221. numer.<f. & confil„ 
Jfii. in fne ,voUm.2. &conf.2oo. tiumer, 
tertio. vo/um.fexto, Jafen. confiLi!. cel. 
fecundo .yVolum.tertio , & confrs^. vtrf 
o^avo & ulttmofactt^ volum.quarto, Go^ 
T^d. conf^s. numer.13. Cravetta cenf.t^ /, 
numer.2. 

Nam fi.cutdolus&frausvclaliud 
*dclia:um iadubio nonpraerumitur , /. 
meritoff.prefecio, Lquoties § ejui dele dc^ 
probat. L fi prattr. §. LMarcelius de judic. 
Ita nccctiam concradlus frauduicntut 
praefumitur , Lfid fimaritus §.fid fi cen.. 
jfiante,^i & ^quibus, L (juamvis & tbi, 
^Uf. & BartoL C. fi quis alteri vel /ibi , Se. 
ein. cenf.gj ltb. s- Jafen. confije, C0L4. 
fin. Ex quoBald. praclarfefcriptunij 
rei iquit in rubrte. ex, de offic. judic. coL^.^ 
verf. adeffcium, quodad officium judi- 
cispcrrinear intcrprcrari conrrailumj 
m «quiorcm parr^^m , / fi fijctuspro flia^ 
ff. pro focio , quia, Omnis contra- 
£lus pra^fumitur cclcbrari bona mcn- 
te , id eft, bono ftudio & abfquc fraudc 
ptxfcrtim ufurarumj. 

Et ha:ccftnobilisprxfumtio, d.i, 
merite pro ficie, quod refert , & mulris 
alijs dodrinis Iritcrpretuni cxornat-. 
Tiraque//.de Retrail.cenfuetud. in fin.nu^ 
mer.i2g. 

Id quod dccimo in propofito vcl 
idco magis locum habet quia vtrifimi-»" 
lecft focios eamot>cauIam itaconvc- 
niffe, ne aiilibetfocioruminregrumj 
fit, plus p€Cunia: confcrrcndo ad lo- 
cicratcm portioncm luam augcrc , at- 
que hac rationc omne lucrum focicta- 
tispro rata portionisdividcndumad fe 
CCC % pertra- 
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pcrtrahcre. Kam cum hoc imquumj 
cflcr, idco convencrunt, ut is qui ultra 
portioncmdcbitamaliquidcontulit-., 
•Cambio Francofurdenfi contentus cf- 
feco§atur,ncquc majuslucrum indo 
txpctlarc poffit. Taotum igitur abcft, 
tt po(ko iftolucrumaliquod inhonc- 
ftumquxratur, utctiam hocipfoma- 
ximfcm»quitascvitctur.Quarevelpro- 
ptcrhinc contrahentium mcntcmar- 
quc intcntidncm padlum hoc pro lici- 
to magis quam ufurario rcputandurru 
erit^, 

8 Nantjf fcmpcraiJlus judicaturi 
principaUiatentioneagcntium,//?^*/* 
mc cau/im in princ. ubi Bald. Ja(on. 
Dd.&l. r 07 ajli irtfrtnc.fi ccrt. petstur^l, 
^ut exceptionem in princip. decondjf.tnde- 
iit. I. Ji ijuij donationu de contrahend. 
tmpt. Et ad dignofccnduno , utrurrij 
licjte an vcro minus juftc quid gc ftum 
iit,voluntas & prppofitum agcntis po- 
tiflimum confidcratur, l.verumesi ,L 
^uiinjuria in princ.f. defurt, l.i. C. adl. 
Corneliamde ficar. quippe cum dclida_» 
fincanimo dchnqucndi non commit- 
tantur , ut probatwr inifiquu uxort. 
quiSK^finum tbtfurti eum tenertft furan. 
di antrnum habuit de furt. & tn tfuta.* 
tamen.ibi. en antmo rapuit, infitt ut.^vi 
bon. rapt. I. (i i^utf teftamentum tbi fi nonj» 
Antmo furtt facitudi , ad L. Hippo- 
lyt. confiLis. numer.io. voLum.t. AfFciiio 
cnim opcri nomcn imponit-. , /. fi non^ 
tonfJttij, C. de injur. per qucm text. hoc dt. 
cit Hippolyt.confiL.zd. itumer.quarto, iv- 
lum.j. 

Et in fpccic quod in ufurarum ma- 
teria nocns contrahcntium fit prgcipu^ 
attcndenda, & quod adeo pritcrco- 
rum voluntatcm ufura non commit- 
titiiTjprekatur in c. confuiuit ibi. eepropo- 
fit» de ufuris & fenfit glof. ibi in verbojpe- 
rantest cjuam post altos fequitur Didactu 
lib.i. 'variar.refeiut. c.fin.Humer.4. Idco- 
qjc uiuram voluntatcm capicndi lu- 
crum ulrra lortcmdcfinit , A/^w Ubr.s, 
vsrtar. c.i. 

Hxc fcrg funt • quibus paduni 
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iftud , de quo verba fdcimus \ ab ufura- 
rum fufpicione libcrari atquc fulciri 
poflc videtur , qux etfi alil}uam vcrita- 
tisfpcciem habcant, & ancipitem dur 
bitandi rationcm alicui afferant : Ta- 
men apudmc tanti non funt> utpro- 
ptcrea huic opiniom ita gencraiitcr ad^ 
ftipuler atquc hoc ipfo M/urarum pa« 
trocinium fufcipiam.Quin potius con- 
tra cxiftimo faepcdidam convcntio- 
ncmj nifi alia , dc quibus in finc dicam? 
acceftcrint, tanquam ufurariam juro 
minimefubfiftcrc. Idquc uteoplanius 
nobis cognirum fiat & magis cluccfcat 
vcritas |rquam in propofito ob latc- 
b as argumcntis paulo anteaddudis 
qucfitas , & opmioncm vulgo con- 
ccptam in profundo vel obftrufo dc- 
• mcrfamcflc , rcclc quis dixcrit ) quae- 

' djm prxmunicnda crunt, priu/quarrL> 
rationcs hujus nollrx fcntcntiascxpli- - 
cemus. 

Prim6 ■)• itaquc fciendum ufuras 
non folum naturali xquiratis rationi 
adverfari, fed <5c quod maximum cft, 
jurc divinoatquc criam jurc humano, 
tam Canonico , quam eriam jurcctviii 
canoocs imitantc, graviftimis Sratutijt, 
pocnis cflc prohibitas. Et cum hoc 
pcripicuis in hanc rem ciratis rcftimo- 
niis multis in locis ab Intcrprcnbus 
probetur>idconcaliena tranicribcndo 
paginas noftras adimpleamus, iftahic ] 
rcccnfcrc volumus, fcd qui hujusrci 
longiorcm probarioncro dc(idcrat_i, 
vidcrc potcrir, qua: trjdunt-. Z)<s('. tnru- 
bric ex.de ufuru, & ibi iatc }\oerius nu.74.. 
& feqc[. K^bb. in c. cum fit , de fere compC' 
tent.Jafon.& Dd. ini.i. C. defumma Tri- 
nit. dr fid. Cathol. Baid. & S^et. inau- 
th^nt. ad lutc C. de ufitr. i^ielntnd. confiL^ 
4P. voium.4.. LMatth.de K^ffiiSf. incen^ 
Jiit. regnt Itb. /, rubric.tf. de ufura in prtnc. 
&in% .ufurartor.Hieron.Schtfrff,c«nf, 3. & 
confsoxent.z^&conf.g}, numer.g. cent.4.. 
Strac. in tra£i. dt mercator p,i,numer.}<s. 
& neviJSime Didacus libr. 3, variar, refo- 
iut.c.t.& Cacheran. decifPedcmont.decif. 
t$7.(() Ex quibus locis ttiamabundc (f^ 

appa- 
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apparct, quamexofum &dctcn:abilo 
vidum hocfcmper fueritapud omnes 
bonos & honcftos viros> & quantisdi- 
ris & convicijs hi infedati illud fuc« 
rinr. £c quod ufuras exerccrc non mi< 
niis mcrcatoribus,qadm ca;teris prohi- 
bitum fic , prout de his difcrtcloquitur 
Siraccdtnd.loco. 

Secundd "f prsmittcndum , ufu- 
ram gcneralitcr ab Intcrprctibus dc- 
fcribi» utomneillud,quodfortifivo 
vcr^ fivc fiCtc mutuo datxcx pafto ac- 
ccdicufurarum nomine vcniat, c.fife. 
nerMveriSyC. pntMnt tjMidam^ c. iifkraeif, 
j^.quajl. 3.C. cenfnluit , de ufitris y Xtz pcr 
}uraaddufta ufuram dcfcribunc , Jo- 
ban. x^ndreatinregul.^eccatum col.z. de 
reg.jur.Uh.t. Innocent.CArdinal. \^bb. (*r 
y^nan. in rubric.de ufuris.Salicet.in rubr. 
Ceod.tit. K^bb.conpl.jQ.col. penuUim.vO' 
lum.2.Roman.confil.s20. Alex. conftl t^t. 
num.4. vol.s. Cfconfil.iT. num.T. volum.ff. 
Et hcctDidacus Ub.T.variar.refolut.cap.T. 
hancdcfinitioncmimpugnct, 3crcdlc 
quidcm mco judicio, fi ad crimen fi ve 
deliOiumipfum rcfpiciamu$> fcdquia 
inpropofito non tam ipfum deli£tum 
in gcncrc confidcramus» quam de hoc 
potiflimum agimus, utrum Cambium 
Francohirdcnfc , quod ultra fbrtcrru 
pcrfolvirur , ufura rccl6 dici poflit_*, 
Ideo nos contcnti crimus gcncrali illa 
& communitcr rcccpta dc(criptiono> 
niod6fciamus,illud, quod ultra for- 
tem datur, tum dcmum xz(\.h ufurarru 
cenfcri.quando prxtcr naruram Icgiti- 
nii contra^us acccdit forti, ut apparc- 
bit ex ijs , qux infra latius diccmus. 
Qualc autcra fit illud,quod forte accc- 
dit,nihilrcfert. Nam ctfi,uf inquitDi- 
vusHicronymus, quidamputant, ufu- 
ras tanturo efic in pccunia, tamen divi- 
na fcriptura hoc providens omnisrci 
aufcrt fupcrabundantiam, ut plus non 
rccipias» quamdedifti. Itemalijpro 
pccunia foenerata folcnt mttnufculuni 
divctfigcneris accipcrc , & don intelli- 
gt]nc> icripruram uluram appcllarc &c 
iuperabundantiam quicquidillud clt. 
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fi abcoquoddederint, plusreacccpe- 
rinLj. 

Hxc Divus Hicronymas rclacas 
mcap. futant.t^.tfuajlien.). cuifuffragM^ 
turetiam i^mbrofius rtiatus 0$ feij.^a^, 
pleriquerefugientes, inquitt prscejrra lc- 
gis cum dcdcrinc pccuniam ncgotia* 
toribus non in pccunia ufuras cxigunc, 
fcd dc mcrcibus corumranquamofu. 
rarum emolumcntapercipiunt. Idco 
audiantquidlexdicat , ncque inquitl/* 
ufuram cfcarum accipias, ncqucomnt>' 
um rcrum. Itcmcfca ufuracft , Stt 
veftis ufura eft , Itcm Dtvus Augufti- 
nus rclarus in d. c. fi foeneraveris aiCJ, 
fivc triticum fit > fivc vinum , fivo 
olcum , five quod libct aliud^ Si plus 
quam dcdifti , ejcpetes accipcre> foinc- 
rator xs. 

Quinimb ctfi faltem qualitacis 
racione plus reddatur , qudm quis 
acccperat , ufuracft , uc doccL-v^^5. 
in cap. fin. in fin. de ufur. K^nchoran. 
in caf. I. de ufuris in fexto. Purpuratus iti_> 
§ . (i iibi.l. rogafliynumer.s6.fi certum fetd' 
tur. Siceiiamquando fadlumaliquod 
ulrrafortcm promittitur,ufur^ vitium 
commhtitur,d.cap,p/erique in ftn. utpo- 
te fi quis altcti pccuniam mutuo dc- 
dcrit hac lcgc , ut debitor jofta folura_> 
mciccde ad cjus molendiniimpropri- 
um triticum molcndum fcrar. Nam 
etfi hoc cafu dcbitor nuUum damnum 
fentitcvcdcatur,cxquo)uftam mcrce- 
dem perfol vitjtamcn quia rationc mu- 
tui ultra iortem obligatur , inofurae 
crimen incidit > ut doccnt Johan. CaU 
der. Ancheran. Cardinalist^ Ahk, eal.fe- 
nultim,K,Arian.num.tg. incap.fin. deufur. 
Laurenttus a Rudolphis in c. confuluit 3. 
part. quaflien. iS. Cenrad. de comraCfibus 
ejuafiion.0. Et hanc fcncentiamvcrio- 
rcm (& magis communcm cnc,tcft3rut 
DisUcus itbr. /. variarum refelutionuni^ 
cap.2.num.4. verf. Tertto tameuj aflcrcns 
ibidetn,omniumconrcnfuacccpturTLi 
cfTc , quod mutuans centum > non_i 
pofiir in padum deduccrc , quod tc- 
neatur ci dcbltortotidcm nuituo dare, 
CCC z cum 
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cum petierit. Ilinc eciam ab intcrprcth 
bus communiter cradicum c(l, Dodo. 
rcm « qut ScudioHs mucuo dat pccu* 
niamealcgc ut (c prxlegcntem au^ 
diaoc^afuram commiiicrc, «t docet Je- 
bdn. y^ndrcas in dx. ftccdtum di reg jur. 
in <f. Ahb. ia c. »dvig4»ti de u/uris , & iru 
rubr.ejufdem tituU , uhi ttum Ute Ber»m 

21 Porr6|quemadmodumnihilrc* 
fCrt , qualc lic idiquod ulcra rorcciTi ac. 
ccdit : Ica ncceciamcur^tur, quono- 
mineejufmodi accclfio fucrir appclia- 
ta, ut dilucidc probatur exd. c.pUri<jue 
ihi (juod velu ei nomen imponai. r^.^ud- 
Jfiofi.s. Idco Iicct iftud.quod uitra for- 
tem prommirritur,nommc alimcnto- 
rum vcl rationc Ititcrcllc praricrur, 
nontamcn proptcrca ufurarum futpi. 
cio loUitur, ut docet Petrw de Anchordti, 
€on(il.iso. gc n c ral itc r aiTcr c n s, q ui c q uid 
ultra fortcm acccdk , iifuram cflcquo- 
cunquc pio vcl blando vocabulo nun- 
cupctur , quia inquir , cifccluin pocius 
Tei qua(nvcrbafcquidcbemus,r^/rrr. 
t^ue 14. quji/Iion.}, ut non fcrmom rcs, 
fed rci fi r fcrmo fubicdus , c. tnteUigen. 
tidmdeverhor.ftgnificdt. c. C^fjrtion.c^ 
Bafilidesi.qutflion.i. (juodrefert (jr fe^ut- 
tur ^/exdnd. confi/.j/, numer.^ volM.4. 
intcr alia hanc alicrcns ratio.icin,quo. 
niam alioqui (cmpcr puHcc hcri padio 
tn fraudcm ufurarum , cui tamcn frau- 
di obviandum clTc jura doccnr, c. ifuda. 
do de ufuris l. cum hiy %.(i^rdfor. de trdtif^ 
alfio. Hoc ctiam locum habct.iicct ul- 
tra forccm etiam poea^ nominc aliquid 
prommitccrccur, uc muUisortcndic_i 
Kjllexdndxonfil. 49. volum.+.X^zm-^wxii 
cffccquando id.quod ultra iorrcm pro 
initcicur,Combij nomine ccgirur , do- 
cec Romdn. confiLjjg. ubi aic , quicquid 
forii mutuo data; acccdit , ufuraeftj 
quodcunquc nomcn acccdioni impQ- 
natur , <Sc confequentcr criam^Cam- 
bium vocetur, arg.text. ind. c.flerique^ 
fequitur Alex. confcft. infin. vol.z. Dechu 
conjil. 116. num.i. fef Neejuflificdtur Hif^ 
folytHs Rimindld,(oafil.iiS. vol.2. 
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Tcrtio f obfervaodum,<juod ctfi 
ufura rcguiaritcrin coniradlus mutui 
conlidcretur : Tamcn nihilominas cc- 
iam in cxteris concra^ibus cx quibus 
quis Ipcrum prxicr propriam ipforum 
naturamcxpc£lat>u(uracommittatur> 
propcer malam contrahcntis mtcntio- 
ncm > & ptopofitum lucri cum ja^ura 
altcrius inhiamis,ut dccoDrradu vcn- 
ditionis probatur,Wf. incivttdte & iru 
c.confuluit de ufuris^ &ine,dd veflrdm de 
emption. & vendit. Et dc cootradu 
pjgooriscft tcKtus tnc.iUo vosdepjgno- 
ribus, £t idcm cflc- in alijs contra^ibus 
tam nominatis quam ctiam innomi- 
natis,lai^profequituriffrtfi*ff<>»//./^fx. 

timm.iz. volt. Nam ccii in hisca{ibo.s, 
ad ipfa vcrba & formam contradus 
quud attincr , vidcatur cclcbrancm- 
pcio vcl alius contr»^us l«'girimus , ta- 
mcn proprcr nialjm ctcditorisintca- 
tioncm praetcr naturam contradus Ju- 
crum quxrcntis,ccnfi:rur is contrad us 
ratione ulurarum ad naturam mucui 
acccdcre, atquc adc6cx hocipfomu- 
tuumtaciit contradum cftc , quod 
hinc fi<ilum fivc pr*fumptum mutu- 
um appcilanr Inrcrprctcs, utdecUrae 
Ahb.in ruhric.de ufurit^^ihi eiiam Be* 010 
num.i7.& inc.fin.num.6. eod.tit.not.glof, 
Cr Dd. tn d. e, in civitate , & ihi f/enrtaa 
Boti k. Hoftienfis in fumtn. dc ufuris in princ, 
Pdui. de Cdflro, confil. 10. num.i. vol i. Fe- 
denciss de Senif conftl.fin, Hunier.20. -qui 
hmc mutuum iftud indircdlum appci- 
Jat, q ucm fcq u 1 tu r \J4lex.de novo confiU 
P7. num.ifi Betcmsd.confiiKSs. mu.tt.Ndt,. 
tdconfil.cyo. num.p. Cacheranus dectfion , 
Pedemont.fis nu.fO. Kj^eHHhiusconf tcp. 
rmmer. }S. volum, 2, Hiffolyt. RiminAid, 
confiLiig nu.ei.nt^.i, quibus in locisgc^r 
ncraUrcr concluduar , quod in quovis 
gcnere contra^uum.qualitcrcuoquo 
vcrba cjus concepta fuerinr, ufura pol> 
fit committi,ex dcpravaca inicntiono 
contrahcntium. 

Et-. in fpccic dc contradu fo- 
cictatis , quod cciaai inilio u(ura_« 

coni* 
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'camnittt8tar>quanclo quts prxrcf na- 
reramcjus liicrum af{c<ftar>probarurf« 
dx fit^^Q: i^.<l«<li.i.& not.B*td.& Dd.irt 
L t. />r# fiaa & Abh in c.Hdvig^nti nu.tt» 
in fi/t. deufuriSy Romatt. cotifil. 2}S. Dccius 
cotilii.tt<f.& if /y rttoxsddiiccndi. 

Quarto tquiacontrahentcsplcrun- 
quc miris arcibos fccncrandi propoli- 
turo rcgcrc foicnr , ira ut non facilc irL> 
dcliAoillo manifcdcdcprchcndiiSc de 
ufuraria pravtrarcconvinci podinr , ut 
zntext. irtclem.t.% t.dcttfar. idco lcicn- 
dum cft.folis con jcduris doccri poflo» 
conrraclumQliqucm ufurarium cQo» 
criamH vcrba ^quibus u(i fueruntcon- 
trahcnrcs.rcfragcntur tiot. inc ad no- 
JlrMm de emtio.& vendtt. & in cjUo uos de 
f 'tgnor.& mitltts frobdt pMul.de Cafiroion. 
ftl.sS numer.j. & conftl. lop. vol^j.^iex, 
tonfil. ^(f. vol.y Cornem comfil. 2t. cot.t.ad 
fin. & confit.4.'.col.2.circ4imed ltbr,i. cum 
multis aliis in hnnc finttntiam adduclisa 
CrAvettaconfil.7i. num.j. Ubi poft alios 
quos rcfcrtait ^duas conjccluras fufti* 
ccrc ad probandum conrradum ufura- 
rium. Inrcr alias vcro coniedurasqut- 
bus ufura deprchcnditur , ad propoti- 
tam fa(:lt fpccicm hxpotiilimum noia- 
tu dignxfunt. 

Primo t quando pcricahim f ecu- 
nixcx qua quis lucrum cxpcdlcr>pr3:* 
tcr naturam contraitus ad rcctpicn- 
tcm magisfpedlar quimad cuin , qui 
pccuniamcontuhr. Nam hoc rcguJa- 
rircr contra<^um dc u(uns furpc^tum 
tcdd\z, uinot,giof ind.caff.pteri^ XIf\ 
^uafl.^.Baldus & Sattcetut in 1. 1. Cod. ^ro 
Jfocioydf tn auth. udhac in quafito 14. Cod, 
de ufuru Johan. \..^ndreas & Akh. tn c. 
navigantts tn (juafi. extod tit. Petrus de 
K^nchoTjn.in cap.pcccatum vctf ^uinto 
cjuaro de regut. jur, tn fexio , Angeltts in §. 
(de lUa Infitt de [ocietat. Ahh.confil. 114. 
voi 2. Roman. confii itfg. &C9nfit. 2jS. & 
confiL $20. numtr.s. Paul. de Oifiro.confit. 
js. vol. 2. Aiex. confit. So. Wi.y. BartoL 
Socin. confil. 265. Jaf. confil. 174. volum.2. 
Decius confit. tt6. Johan. LMarian. Ri- 
tniuati, confii.61. voi.i. Kjttta confii.^o}. 
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Beroit»confiLf6i.numer tp.vo.t. Quibus 
locis dcJconrra^Ju focictatis vcrba_» 
facicntcs, unoorcconcIadaDt,quo- 
ticfcnnquc altcr fociorum cxpccuniA 
collata lucrum ita expcdar, utnibil- 
ominus fors (ibi inicgra (k> quod ruoi 
cjufmodi contraftns ad naturam mu- 
tuiacccdcns tanquam uiurai^us ooiu 
ftibnftat... 

; Dcindctcontra^lumufurariumpo- 25 
tidimiim arguit > quando quis pro pc- 
cunianumcrataccrtum lucrum ccrtis 
anni rcmporibos pcrfolvcndum ita_> 
ftipuiaruriur doncc fors rcJdatur> in- 
tcnm lucrum iftud tcrminis pracfixrs 
fotvatur. Naracx hociplo dcufura-» 
manifeftc apparcreccnictur.ctiam irij 
ca(ibus,in qtnbus ulira forrcmlntcr- 
c^c vcl aliudqiriddam przftandum cf^ 
fcr. Hoc doc ct Baid. in L rogafii %.fi lihi 
iit verf. Quid ergo fi mutuo tihi decem fi 
cercpetat. ubi air, fi is qui mutuo accc- 
pitdcccm , promifcrit ca rcftitucrt> 
nundinis futuris,& hoc pra:tcrmiflbin 
(e rcccpcrit quindccim rationc Inter- 
cflcpcrfolvcrcquod cjulmodi paftum 
tanquam in fraudcm ufurarum fa- 
dum , non valcar, quod fcquitur Joh. 
Andr. tn c.faimhruer in princ. de u/uru, 
Johan. de Auan inefiu col penititim. eod^ 
tit.Laurent.de Rudotpim inc.confuimit ij. 
fi. circ.fin. lod. tit. Ftiiu. in c. lenerahilif 
num.p. & ihi etiam Decitts de exceptton^ 
Caftrenf inLinfuiam,%.ufuras foiut. ma~ 
trim. i^theric. in L t. coLpen. C. de futnm^ 
Trinitat.Joh.Lup inc.ftrvefiroi^ fixt» 
cum dictt textitsnum. 7. Petrus de Ancfw- 
ran.ccmf.tso,col.2. Roman.comfs2o.nmm.^i 
llbi ait,quod ccrra & uniformisprx- 
ftartocontmucforti acccdcns indicac 
potiflimum contradum cfle ufura- 
rium , Alex. confiL ^j iih.^. & eonfii.sso, 
vol.2. Socm.confit. lio col. f.vcrf co n fi r mo 
ctiam hancconclufloncm^ V0L4. De^ 
cius confil.]p.& conftl. 110. & confii.iip. & 
confiLtSi num.ijctrca fin.& confii.i22.nU' 
mer. 4. Hteron. Grattu confXL numer.io. 
voL 2. Siivanus conf.io. num.46. ubi hanc 
fcntcntiam vcram&magis communc 
CCC 4 cflb 
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cffc ait i 7^diUeinf4i7. num.s. & cenf 
Sgd,Hum.io. ubi ait, quod quandojfoi- 
vcrcntur dcccmannua pro ccnturrij, 
quod tum manifcfti apparcat ufuram 
cffc commiflam , Crdvett. conf.sj.tHfin. 
&coHftgp.num.f» 
26 Idquctpotifliniura locum habct-., 
quando dc lucro illo rationc fortis pcr- 
foivcdofuit convcntumantcmorara, 
K^retin.conff. TertiodMbic&coaf. isr. 
in ftcundo dubio , & conf.isis. iafin.Decius 
inc.cum venerabilis coi f. de excevt. & 
€onf.it6. ddfin. & conf iip. coL^.verf.in^ 
offofitum^&conf.44.adfin. K.Anton. Rub, 
<iyfUx.conf2C.col.2.& confffs. Cravett.d. 
conf.S7.in fin.& conf.i20.num. 2. Nonnim 
confs2.num.is.&al^in locis fufrd 4tddu- 
4f?)ir.EtquamvismuUiexiftiincat>quod 
ctiamantc moram quis ccrtum ratio- 
nc lucri ccfl^antis jurcftipulari po£fit_-, 
ut infra vidcbimusjhi tamcn omncs co 
dccaruloqauntur,quando lucrumil- 
lud ccflans vcre probatum fuir, prout_j 
in rcfolutionc contrariorum pluribus 
oftcndcmas : Intcrim ramcn non nc- 
gcnt , quotics lucro prius non probato 
antc moramquisccrtam quantitatcm 
{lipulatur ^quinhociprum ufurarumj 
fufpicioncm magisacgravct. Qiiin- 
co quia in propollto dc contra£lu fo- 
cictatis agimus,&ufurjecrimcn cx co 
potiflimum dcprchcnditur > quando 
prxtcr naturam alicuius contradlus> 
quis lucrum aliquod aftcdct , idco na- 
curafocictatisdiligcnter ctit confidc 
randa->< 

Hic t autcm contra£lus focictatls 
utpotc qui fratcrnitatisinftarobtinct, 
/. verumff.fro(ocioi\c\ maximcxquali- 
tatem requirit, /. $. infi». l. inpropofitul. 
$tndeJiNervajf.eod.lj.C.eod.tit.c{nx qui- 
dcm aequalitas incopotiflimum con- 
fiftit, ut cadcm fit ratio damni & lucri, 
&qui lucrura pcrcipitjad cundcm' ef 
jam pari rationc damnum pertincat-, 
l.finonfuerint ^.Ariflo.ff.frojocio, dixi 
4jUMfi.fr4tced.numer.2. &}o. Hscc ctianu 
xqualitatis ratio exigic,ut tam lucram 
quam damnura pro rata portionO) 
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quam quifque focioramcontuIit,in- 
ter ipfosdividatur,/^y^r/>/rf/r»i mecum 
coieris , & i»l. quid emm ff. fro focio not. 
gtof.in d. l.fi Hon fuerint, & in §. /. Infiit. 
eod. cum uliis qudifl,fruced.numer.(S. ud^ 
dueiis. 

Prxtcrcafex hac jqualitatis raiio- 
nedefccndic, quod de lucrointer lo- » 
ciosagi non poflit prius , quam omni 
damnodedufVo, £ccconrradamnum-i 
nonintelligatur , nifi omni lucro dc- • 
du^o,<r/ uit Jurisconfultusim l.Mutitaff, 
frofocio%. deiUu Jnftit.eod.tit<. Quo- 
tiefcunq; igirur cajde quibus focij pa- 
Qifucruntjcum t hacarqualitatis nor- 1 
mapugnant,rum canatura: focietatis 
minime convenire , arquc adc6 cx hoc 
ipfo paclum ufurxcriminc laboraro 
manifcftum rcdditur,ut docct Bald.inj* 
Li.p.f^Mxfiione? F.t ihi ctum S4licet.& Dd, 
C.fro focio , P4ul.de Cafiro ionffs.ltb.2. Ro- ' 
mun.conf.2iS.^bb. conf.77. iib.i. i^icx. 
conf foMb.i. Decius iu /. fi faf enda C.de^ 
fa£liSy& conf.iKS. cot.t, tnfin. & conf.12}, 
coi.2Xravetconft4s.nu. 1}. cumfimiiibus 
fuferiore (juaftione num.2. cumuLatis. 

Dcnique-f"ut ad negocium ipfunij 
propiusacccdamusjfcicndum, Cam- 
bium FrancofurrcnfCjdequoin propo- 
fito agimus, primo a mcrcatoribus pc- 
cuniam alibi acccptam Francofurti 
perfolventibus, proprcr itineris peri- 
culum & ia£luram,qucm cxmonctac 
varia: xrtimatione lcntinnt jurc qui- 
dcm adinvcntum. (^e) Dcindc vcro (V 
hoc idcm in omni dcbito , fivc idex 
mutuo,fivecxa]io conrradlu defccn- 
dat,ufarpatum cflc , & hanc habcre ra- 
tioncm, ut finguiis nundinis non fo- 
lum Francofurtcnfibus fcd <Sc Lipfen- 
fibus& Naumburgcnfibus dc Cngulis 
Joachimicis aliquot nummi k dcbiio- 
re perfolvanturjqui , per anni fpacium 
ad unam fummam rcdsdi , fingulisan- 
nis in ccntum Joachimicos circiter 
duodccim cum dimidio, &quando(^; 
ctiam plus conficiunt , folentquc infu- 
pcr hnic lucro inhiantcs addiroAna- 
tocifmo non folum inipfanifortcin., 

rcd& 
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zd 5c in lucrum iftud,quod Cambij 
lominc fortiacccdit, hoG Gainbiumj 
ccrum atqUccrum compurarc,doncc 
lcbicum pcrroIvatur.Exquo (acpitisfit, 
it exigua quxdam pccunix fumma^ 
lonica longotemporis inrcrvallo inj 
naxtmamquantitatem accrclcac. Id 
^uod mulfis cum roagna ipfotum )a- 
fluraipfa cxpericntia ducuit. Hisita- 
quc praemunitis haud crit difficilc pro- 
poncatn fiCti fpcciem dijudicare. Pri- 
mocnimponamus» non unum cxfo- 
ciis> fed alium qucmpiam pccuniam 
mcrcatoribus hifcc ad ncgociandum 
ea lcgc conccffiflc, ut tationc Intcrcffc 
Cambinm Francofurdcnfe fibi indo 
pcrfolvcrcturjccrre hoc cafu non arbi- 
tror aliqucm futurumjquiaffevcraro 
audcJCjCum,qui pccuniam hacrationc 
dat mcrcatori,ufuram non commitre- 
rc. In cafu cnim iftovrre hoc agitur, 
|it dcpccunia mutuodata ultrafottcm 
aliqnidlucriqusratur , &:plusquam 
datum c(V acctpiatur , quod ufura; pro- 
prium cffc fupra jam oiUndimus. pri- 
fcrtim cum non foluna ad eum qui pc- 
cuniam accipit, pcritulum ejus pcrti- 
Dcat» is vcro qui cam numcravit, 
omnis pcriculi fitcxpcts , id quod ad 
naturam mutui proxime acccdit,/ mu. 
tuHW, §. £unj ifuiJ {i certum^pti*t Rom4m. 
c^nftl.iii. fcd infupcr cfiam antc mo- 
xamdc ccrto lucro rationc fortis pcr- 
cipicndoconvcntum fi(,quod umcuna 
coniratlum dc ufura lufpcdum rcd- 
dcrc, fupra abundc probavtmus. Ut 
proinde non (olum omncs iiljcconjc- 
^urx, cx quibus ufuram dcptchcndi 
diximusjhuic caiui convcniant,(cd vcl 
maximc ipCa afuratum dcfcriptio , & 
ptoptctca dubttandum non fit , quirLi 
fi extra cafum focietatts vcrfarcmur> 
cjufmodipaiAum tanquamufurarium 
> minimcfubfiftat- Idquc in tcrminis 
' fottiotibusdifcrteprobaturrti d.c.fU- 
i^.qudft.s. Loquiiur cnimtcxtus 
ibidciis,qui pccuniam mctcatoribus 
itadatit, ut non quidcm dcpccunia, 
fcd dc mcccibus corum, cmolumen- 
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tum cxpcdcnt, & tamcn cos ufutaai 
committcrcait: Intcrim vcroc-fum iU 
lum, quando in pccunta lucrumcx-gi- 
turjCanquam indubitatum przdippo- 
ncns, Exquo zxu.n»t gl. quado quu pc- 
cuniam dcdic ncgociatorijut indc mcr- 
ccscmat,&fibi partcm lucri conccdar, 
quod cjufmodi padlum non.^ir licitu, 
fiquidcm pcriculumfpcciet ad rccipi- 
entem, cxhocfolo, quod conccdcas 
pccuniam cxpcrs cflpcriculi,colhgcnSy 
eum contradum aliud nihil quamitiu- 
tuum& proptcrca vcluti ufurariumil- 
licitum cffc , & gl. fiifuuntur omoes Ii^ 
terpp fuprMcitdti. Multo itaq; m-^gis hoc 
locum habcbtt ,quando non dclucro 
mercium,fed dc pecunia,ncq; criam ia 
gcncrc dc lucro , fird dc ccrra quantita- 
tc lucri convcnrum cft. Nam quando 
tantumingcncrcdeccrra lucti pjrto 
agttur,tutn fi ncgociator j quipccu- 
niam rcccpU , nihil lucri fcccrit , nihil 
ctiam rarionc pccunia: pcrceptae folvc- 
rctcncturcfcditori. At quando,utiru 
propofito> refpc^lu collaix (orttscctta 
pccunif quanticas fingulis nundinis 
vclannis pcrfolvcnda promittitur,tuni 
crii mcrcator nihil pcnittis lucratus, 
lcd damniim ctiam paflus fuerit , ta- 
mcn quanncas promiffa ab ipfo cxigi- 
tur. Longc igitur majorem conti- 
nctiniquitatcm padum Utud, quim 
illudjdcquo^/./»^f./>/^r/^ loquttur,5c 
quod confcqucns cil> omni dubitatio- 
nccaret>pa£lum hoc tanquam ufura- 
rium nulhim juris vigorcm habcro 
poirc Cumq; hxcper fcplana& mani- 
fcfta fint, ideo longiorc probanono 
non intligcnr. 

Qucmadmodum autcm cxtraneus 
pccuniammcrcaffbri calcge conccdcs 
ufuramcommittic. Ita hoc eciain lo* 
cum habet, fi altcr fociorum ca mente 
atque propofito ad focictatcm pcca- 
niam confcrt,utcctcam pccuni^ quan» 
titatcm indc lucri faciat, & fortis repc-^ 
titiafibicciamaumintcgrafit. Nam 
etfi is rcfpcclu^ rcliquac portionis (ux ii» 
fQCictatcm colUtac iocius fit, camcru 

catioiv; 
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tationehujuspccuniacj quamdcinccps 
focietaii numeravit> inftar crcditoris 
cft , arqueadeoduaspcrronas fuftinctj 
vrdclicet rationc portionis fua: tan* 
qQamfociusperfonamdcbitoris,ratio- 
ne ver6 altcrius pccuni» peribnam 
crcdttoris. Ex quo porro fequitur , id 
quoddepcrfonaaltcriuscrcditoris pc- 
cuniam fuam committcntis mcrcatori 
juriscft, Idcmetiam locum faabcrcin 
pcrfona,focij,quatenus croditoris vices 
gcrit» 

Nam regulariter f quotiefcunq; itl» 
unam&candem perfonam plura jura 
concnrrunt, tum illa divcrfis rcfpc£li- 
busplurium perfonarum vicem gcrir* 
&caquzin pcrfonis fcparatim confi- 
deratis ftatuta funt, ctiamin una 5c ca- 
dem pcrfona locum habcnt//«/^r»i-s, 
de hu tjMibttt indign, §.y? tittorJnftit,d<-^ 
tnojftc. tejfam. l. cum^jUdtddmC. de admi. 
Tfiftr» tutir. Ift confulcum l.fetj. & ihinot. 
gideadopt.not. gl. inLfi plures de paSlis 
cumfimihbusin Jjdnc fententidm adduHis 
db Everhdf.in loco i tanquMm nu.ii.^fie^. 
rraefertirnquiaomncs rationes, qui- 
busincafu, quo cxtrancuspecuniam 
hanc cootuliflet * ufuram dcprciicndi 
po0c,drximus > etiam in hac ^di fpccie 
locum habcant>q ua altcr focior um pc- 
cuniam haclcge confcrt,utpr£tcrfor- 
tem iotcgram certum lucrum indo 
pcrcipiflt» Nam qucmadmodum illo 
cafu pcricuium ad rccipicntcm perti- 
jaet,ira in hac fpecie fjcli confer^ns pe- 
cuniam fortcm antc omnia fibi inte* 
gram cfTe > & cam prius * quam damni 
vcllucriincatur ratio» dcducere vult. 
Et ficut in illo cafu forti mutuo dats 
lucrum certum ac in fingula ccntunL» 
prifinitum , fincj>rarcf dcnte mora ac< 
ccdit,quodipfumcontradluro deufu- 
ris maxime fiiipedluro rcddir.Ita etiam 
incafirnoftroad idcm conringir. Par 
igitur eft> ut ha:c » qux utroquc m cafu 
cadom fubcftratiojUtrobiqucctiimj 
idcm \yi%^MM'M,l.illudAdl. Acfutl.l. Tttifi 
de verbor. obltg, c. inter cgter.u de ref^tpt. 
tumfimtLld^O(^{ic ctiam plcriquc cx la^ 
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tcrpp. fupra citatis dc focio pccunlanij 
hifce conditionibus confcrcnte difcr- 
tc loquuntur , & tamcn contra^tunij 
iftum tanquam ufurarit/m illicitnm cf' 
recopcIuduat> ut multis probat iicmff. 
d.conf.23g. & confszo, Alex. conf.8».circA^ 
primum vot.}.ubi inter aitd num^. foHgl, 
in d.c.^Ieri^ait ,ct\^mC\ fub nomine lo- 
cictatis pccuniam ad ncgociandum dC' 
dcrit.tamenfi lucrumlolum inde cx* 
pc^ict^quod tranfeat in mutuum,& il-» 
lud quod pcrcipitur.fit M{\xx^y& PauL 
de Caflr9,dxonfsi.vol.2.DeciU£ d. conf.ii6m 
&alif in locis adduiJis. Nihil enim re- 
fert>quo nominccontrahcntcs ad oc 
cultandum ufurarum vitium ufi fuc 
rint , fcd potius cfTcclus ipfc confidcra- 
tur,ut fupraabundedocuimus (Sclatiut 
ctiamapparcbitcxiis , quaipaulopoft 
diccmus. Dcindc hocmagis pcrfpicue 
apparcbit,fi circumftantias hujus pa£li 
diligcntius confidcraverimp,eafdcmq; 
cum natura focictatis contulcrimus. 
Namex hac collatione luculentcrno- 
bisconftabit , altcro fociorum pecu- 
niam hac Icgc conferente , ut fortc fibi 
integra certum lucrum inde pcrcipiar, 
quod hoc magis ad naturam muruf> 
quim focictatis contra^um acccdat-', 
& quod adco cjufmodi paftum can- 
quam ufurarium nuUum juris vigo- 
rem habeat.Primo lucrum inter focios, 
regularitcr pro rata portionis , quan* 
quifqucfociorum contulir, dividitnr» 
utlupra diximus Jiicvcro iucrumnul- 
la portionis habita rationc fuit pro- 
miflum. 

Secundof etfi Dortio fiveparslucri 
ingcncreccrra cflcpofiit: Tamcn iru 
focictatc nunqnam ip(a quantitas iu- 
cricerta cflc folct , (ed cx loco, tempo- 
rc & perfonis ipfortim mcrcatorum 
V3riatur,ut per tcxf .»»/. ideo^^,%.in arbi- 
triOideeot^ttodcerto loco & in i.pretia re- 
rum ad l Falcid.docet Roman.conf.s20. Ec 
feofit idcm Paul.de Caffro. d. ctnfiss, ubi 
ait, ad hoc ur contratflus focietatis lici- 
tus fit /ncceflc cfic , ut non folum capi- 
talc» fcd (5c lucrum in fbrtuna ponatur, 

Leum 
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'. cam duDhui%. itemfiex fj^o pra /bciff^ 
[n calu vcro noftro dc ccrta quanrua- 
:eluci'iin fingulos Joachimicos com- 
putandafuitadunb quod iprummaxi- 
mc ufurariam praviratcm faperc , fu- 
pra^itu2ndeoftcnd»mus, <Sc hoc folurrij 
ad hoc fufticcrc fcnfit 7'./«/. deCaflro, 
d.confsn. ubipro rcgula tradit, quan- 
dolucrum nonponiturin forruna, fcd 
in otnncm evcntum tradcns pccuniam 
vult lucrari , fivc recipiens lucrcrur, 
(ivcnoQ jUtputa fi pacifcaturdcccrra-» 
pccuuia annua vcl monttrua ddnJa, 
quod contrattus iftc non [it Jicitus,ct- 
jamli cradcns infcipiar in fc pcriculum 
fortis, Idcm tcnuit Deciits conf i2i & 
fupra citdtt. Tcrtio in (ocicra- 
tc dc co lucro agitur, quod cx quae- 
ftu provcnit,id c(l:,utinrcrprctatur Ju- 
rifconfultus , qood cx opciacujulquo 
dck-cnditi /. cftril. qu^/lns & feqq ffro 
foci». 

Hic vcto ^ nulla habita confidcra- 
tionc qujcftus in fing.ilos Joachimicos 
finguli numoji comoutantur, atquo 
idcovcrfe pccuma pccunum gcncrar» 
id quod porifilmum in muruo connn- 
git;,(Sc tanquam ulurarium piohjbitum 
clV. 

Idquc incafufimiliconfidcrati //rr- 
tin.con.f)i'Ubt co/.j.ln pruicip.air,exco, 
quod de ccrns florenis iiniuUs annis 
ccrtiflorcni pcrfolvuniur.manifcllum 
cflc , quod pecunia pecuniam parut, 
idquc impoilibile Sc abturdnm clfc re- 
ywux^c.pUrifj!4.quifl. ^.c.ftnt )n 47'di- 
JJtfjcJ.ldcai lccutuseft Maat Rejp^Jffo 3. 
ubiait,quoticlcunqucab unipartc in- 
tcrvcnit pccumaab .ilia pcrfonahs ob- 
ligitio dc dado quid jnaupm, indc pa- 
tcrcquod cx pccunia nafcatur pccu- 
nia , & fic edc fa^nus > ct^.pUrtj^ 14- 
Quibusoptimc convcmunr ca, 
qux fcripta rcliquit Gor»ef m traciat, 
"jArur- refolut. ttt. deficietat. «bi num. f. 
verf Quarth infero ait , fi q'ustltcri dc- 
bctct pccuniam ca lcgc,ut quolibfi an- 
no aliqaam pccunia: quantttatcm pro 
luctoabfquc calculo&computationc 
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ncgociaticnis fa^la intercos* quod ra» 
hs contra<flus ccnlcatur u(urariu6 > Sc 
crcditor tcocatur rcftu-ucre id quod 
rcccpit, quia i lt ukira argum ca^.con* 
/uluit & in cap.fin.de ufur.^i<\uc (c ita ix^ 
piiis confuluiflc tcftatur. QuaMO 
quia in focictate dic lucro ni>n priiis 
agj porcti.quam omni djmno dcdu< 
ilo , d. l. OMutius pro focio. in propofi to 
vcroCambium Francofurdcnfc, pnuf- 
quam damnum dcducatur,pctindeuc 
mmuruo, pcrcipitura focio.Ex quofir> 
ut ctfi iocictas nihillucri fcciflct, ta- 
mcn nihilominus aJccr fociorumCam- 
bium Francofurdcnfc, qiiod fibipro- 
mifium fuerat , cxigcrct,ctiam cum di- 
minutionc fortis ad focieratcm collatc. 
Quinimo liccc focictas ralc damnuni 
fcntircr, qood maximam lorris partcrrx 
ablorfaerct ,non camcn minusfucruin 
hoc altcr iociorum pctcrer , quod qua 
longc a natura locieracis rcccdat , & 
quantam fecum affcrat iniquuaitm, 
ncmincm cfic arbttror^qui non videar, 
Quinto.qucmadmodum incafunoftro 
lucri raiioalicna cll a natura locieta- 
tis, icactiam ipfius fortis repctitio fo< 
cictati non convcnit. 

Qiioticfcunqucf enim pccuniain.. j+ 
focietatem confcrtuc , tum rcgularitcr 
in communionc tamdm pcrmanct» 
quoad ipfa focictas durar , 1 cquc in« 
terim nifi utroquc confcnticntc ad 
ahos ufus transfcrri potcft, Petr.de^ 
Ubald.in tracf de duob.fr4trib.t4 fartt> 
m fin. (juem refert Jgh. Lup in d. c.per ve^i 
flr\u % Xl.incip. ampliaripttesi f<cundum 
n. 12. ubi hinc difcrte ait, non vakre pa- 

um» quod illc,qui pccuniam ponit in 
focietatc pofiit, quandocunque voluc- 
rit, illamrepcterc,quiaiflud cffctcapi- 
talc falvum faccro. (f) ff^ 

Haec vcr6pccunia,dequainpropo- 
(iro »gimus,abco qui cam contuht, 
quando libitucn fucric , ctiam inviro 
altcro , rCpeti potcft, Id quod proxi- 
me ad naturam mutui acccdir. Etcx 
(imili rationc dc aautuo a^lum eflo» 
coiligit raHl.de Caflroconf-j^. qucm irus 

fOClC' 
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focictatls contrafbu kqulmv Dechfs 
conf.u}. 

Scxtd in t focictatc fors ab alrcni tro 
rocioruin collata rcpeti intcgrc nonj 
poteft, nifi & alter fbcius(uam ctiam 
lortcmtotam confcquatur,quod fivc- 
ro aliquid dcfcccrit , tum ita mftitui fo- 
lct ratio,ut dannnum iftud quiiibct pro 
f ata portionis /ua: fcnriat , ut (upra pro- 
bavimus. Atqui pccunia illa, cujus ra- 
tionc Cambium Francofurtcnfc .pcr- 
folvitur,pra:tcrlucTumiftudquod in- 
dc pcrcipitur, vigorc illius paili intc- 
gra rcpctitur , ctiamfi altcr fociorum 
fortcm fuam non confcquatur,id quod 
proprium folct cfTc mutui. Ponarous 
cnim unum fociorum contuliffc quin- 
gcncos florcnos,altcrum veromillo, 
& hunc dcinccps ultra hanc fortcm fo- 
cictatiquingcntoscommififfc&dcin- 
ceps focictatcm talc daranum fcnfiffc. 
utdcdu(3:o aerc alieno, nonnifi millc» 
jlorcniintcr focios dividcndi fupcref- 
ienLj. Hxc juxtanaturam fociccatisita 
cflcntdiftribuenda , ut adcum , qui 
qoingcaios Aorcnos contulit.quar ta^ 
pars ejuspccunia:,vidclicctducenti <Sc 
cjuinquaginta fiorcni pcrtincrcnt. AU 
tcri vcr6,qui ijoo.flon atqucadco trcs 
partcs ad hanc focictatem contnlit-, 
7jO. conccdcrcntur , & ita damnujnj 
iftud pro rata portionis cujufquc di- 
ftribucrctur. Qupd fi verb ratio diftri- 
butionisfecundum padum , de quo 
vcrba facimus,inftitucnda cflct,tum is, 
quimillc iSc quingcntoscontulit , do 
rcfiduis millc antc omniaquingcntos 
dednceret, & rcliquiquingcntiflorcni 
inter eosdiftribucrcntur > utadcutru 
qui quingcntos tantum contulit \66. 
flor.& 14- folidi. Ad alcerum vero qui 
duaspartcs ad focictatem contulic^ 
g3J. flor.^.grof. Et com putatis il lis quin- 
gcntis, Sj3. flor.7.grof.pcrvcnirent. Ex 
quo pcrfpicuumcft,ilIumlonge majus 
damaum (cntirc , quam ahoqui fecun- 
dum naiuram focicratisad ip(um pcr- 
tmcrcc 5 ad hunc vcro minus damnum 
rpc^acc , quam a:qualicatis czigit ratioj 
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quafocicras potifnmum nititur. Idquc 
magis cvidcns cflct , fiquidcm taio 
damnumfocictaticontjgifla,ut ncjL» 
nifiquingcnti florcni fupcrcflcnt. Ho« 
fcc enim is , qui ca contuIit,rolus pcrci- 
pcrct , atque adco hujus pccunix ratio- 
nc cxpcrs pcriculicflct^altcrototamj 
fortcm ad focietatem collatam amir- 
tcntc,quinim6 ctfi nihil in focictatc rc- 
Cduicflltjtamcnis qui ultra fortcnu, 
quingcntoscontuliflct j coldcm 4 fo- 
cio pro rata portionis fujc repctcrc vd-. 
lct , atq; hac rationc is ulrra fortis amif- 
Concm 166. flor. 14. grolT. pro rata fua_» 
perfoivcrc tcncrctur, contra omncm^ 
xqualitatis norniam. Scptimo hinc 
clarc pcrfpicitur,hanc di Anbucndi da- 
mni rationcm longc cflc divcrfam 5c 
fcparatama rationc lucri, quoddcpc-' 
cuniaillapcrcipitur , «Sc quod ha:c di- 
vcrfiras maximam ctiam introducac_* 
iniqualitaccm concra propriam focic- 
tatis natutam^qua: icquirit,ut cadcm_» 
fitlucti &damniratio. Ec pattcslucri 
^cdamni fintxqualcsjut^^-r/m./w l.fi 
mnftierint.ff profocio & in §. &tiui(ienL» 
iJludInftitut.eod.tit. inquit Romanusi/. 
conf.s20.num.sxx hac inxqualitatc con- 
tra<!^um focictatis ufurarium argucns, 
qucm lcquunrur aiij fiipTa citati.O»fla- 
v6 cx hoc ipfojquod jam rcccntuimus 
in apertocft, quodcffiis, qui vjgorc^ 
hujus padli iiltra fortcm pnmo colla 
tam,dcindc pccuniam focictjti com- 
mific, pro rata porrionis fua*aliqiiod 
pcnculum fubcat , quod ramcn illud 
non rarionchujus pccunix , quam can» 
quamcrcditor integram fempcr rcpc- 
tir,fed tantum rcfpcduportionispnus 
collatsfuftineat. £t quodintcrimad 
altcrum fociorum Jongc ma)us pcri- 
culum pK:rtincat , quam a:quahtacis ra*. 
tiocxigaC-.. 

Cum tamcn indubitara fit jurisrc- 
gula, ficut iucrum ita ctiara pcriculum 
& damn u m t intcr focios pro rara por- 
cionisxqualircrdiftribucndum >ufquc 
co,ur padum periculi fuftincndi ratio- 
nc^ vclullo alio rcfpcdlu inaiqualira- 

tcm ui- 
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tcm introducens minimc valeat > at 
mot.gl.in dj.finonfuerint ,^.fro focfo. 
quam communitcrapprobatam &re- 
ccptam cffc , ait Cornem conf. ijp. coi. r. 
vot. I. & eonf 24}.(od.vol. i. Petr. de llbdld. 
in (PMSdt.de dnobtis frdtribui e^uartd par- 
te principal.tjuxfl .r .Gomef vartjr. refolHt. 
tu.de focietat.nnmer.s. Cum iraquccx 
hirccmanifcftum fit, padumhocna- 
turx fociccaris in multis advcrfari , &: 
magisad naturam mutui acccdcrcL», 
confcqucns omnino cft , iftud minime 
focictatisnominc velari, & ab ufura. 
rum fufpicionc iibcrari poffcjfcd po- 
tius inftar murui rcputandum.arquo 
adeo proptcr lucrum, quod cx paclo 
iftoforciacccdit, tanquam ufurarium 
lcgibus improbatum tflo- Nam rc- 
gularitcrpa£lum , ex quoaltcruterfo- 
ciorum lucrum 3ffc(flat,ncquctamcnj 
Interim > juxta naturam focictacis , fot' 
tispcriculum fubircvult,contra^lum_> 
dc ufuris fufpcdum rcddit atquc cfli- 
cit>ut magis fccundum narurammu- 
tui, quam (ccundum naturam focie- 
tatisdijudicecur, utfcn(icglof. com- 
munitcr approbata />f<^. cap.pleri^ 14. 
^uafl. }. & doct nt Bald. Salicet, & lid.injs 
i.i.Cod. profocio ,\.\b\ Baldusdifcrtc in- 
quitjCjufmodi contradlum non cffo 
focicratcm,ncquc cx forma contradtus 
nequc cx natura , cx forma non, quia-» 
cft contradus mutui. Exnatura nonj, 
quia eft contca naturam focictacis, 
quod unum capicalc ialvum (ic,& aliud 
capitalcfradtum. 

Quod di(!^um rcfert & fequitur Ro- 
manus conf. 2jf.\n6t infcrcns , ii quis 
niercatori pccuniam ca legcdcdcrir, 
ut ccrta quantitas nominc Cambio- 
tum (ibiindc foivcrctur,quod ejurmo* 
di padum tanquam ufurarium mini* 
me valcat,quiainquit > faltcmad lu- 
crum dcdic , non auccm ad damnum» 
cum fortcin fibi falvam cflc volucrit. 
Et con/i/.f^o.decontTiCtii focictatisdi- 
fcrtcloqucnsindeinffrt. Quodfiquis 
ccrtam pccuniji fumm;.ni ita afligna' 
vcrit mercatori , ut Ubi nominc difcrc- 
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tionisofto in fingula ccntum petfol- 
vcrentur , quod is contrailus potius 
cflc ccnfcatur mutuum qujim fbcic- 
ras,exquo is,qui aflignavir pccuniam, 
fortcm fibi falvam cflevoluit. Ad- 
dens ibidcm n. 7 quod cx co pracfuma- 
turjquc fortcm fibi falvam cffcvoluific 
quando apparct mutuum fuiflc con- 
traflum cumdc natura murui fit , ut 
damnum non rccipiar. Idem fecu- 
tmc^ fanl. dc Cajho d. conf.ss. ubi con- 
ft^nrcr aflcvcrat , Cjufmcdi contra-- 
dVum , ubi quis ultra forccm aliquid 
accipic, ncquc tamcn pcriculum lor- 
tis fufcipit , noncflc contraclum fo- 
cicracis,fed mutui,etfi lucrum, quod 
fibiacccdir, non cflct ccrtumfcd po- 
fituminfortuna. Quia, inquir, ad 
hoc uc IucrumfitIicitum,duodcbcnc 
poniin fortuna fcil. capitalc & ctiam 
lucrum. Hinc ctiam Alex. d. conf g$. 
'volum.s. posl glofi. in d, cap. pleritj^ ait 
quandoillcqui dar pccuniam , norL» 
vuItfcnrircDifilucrum,quod tum ct- 
jamfi darctur pccunia ad ncgotian- 
dum, &: fub nominc altcrius cont ra* 
^^us, quam^mutui puta focictatis, ta- 
men in mucuum tranfcat , & illud 
quod pcrcipitur fic ufura. Indc dcci- 
dcns non valcrcpa^um, quando ali- 
cuiprolucris fururisduccntorum Du- 
catorum fingulis annis ^4. Ducati cf- 
fcnt proraifli, # 

Ex cadem ratione gencraliter do- 
cet Soctnm d. conf 2(!s. col. 7. njerf anfir. 
tnantur ^r^miffa^ , quod in contradlu 
focictatis non liccat aliquid accipc- 
re,nifi^ quis pcriculum Cmul fiibcat, 
&quodaIioqui lucrum fortiacccdcns 
ufura eflct. 

Quibus adftipulatur ctiam Jafon, 
dconftl.Ty4.i>ol.2» ubi inca/uquoquis 
alicui dcdcrat millcnongcntos Duca- 
tosadtrafficandum (ut ipfc loquirur) 
in mcrcantia ca lcgc , ut lucrum & da- 
mnum indc provcnicns ad dantcm 
pcrtincret, & tamen fors ipfi niliilo- 
minus intcgra eflet,mulcis argumcn- 
tis oftcndit , contraclum huuc mu- 

tuum 
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taam & ptopceijqt fioencfatitiam eflSrJ quod acicaiK^ue ciuin£i(as p^r dioii*; 

I^mfeo&A»giiv^»,/^/.ubiatc,quan- merationem cemperum piomttitnrv^ 

dtoin contra£lu focietacis fait a£tutn, donec iors lolvatur» ccnrciiur dft 0^0« . 

uc capitale finita focictatc alicui fal' ra.ctiamn noroine poenaB promittfl- 

vurafit, quodtum cx hoc invcritatcj tur. Et Dccius<-<?/7/^/y/.air,qiiodfola 

comra£lus mutui arguatur, &locic- ccrtitudo lucri contradum iocictatis- 

tas io liraudem ufuffaruiii fimulata vi' illicitum facic. Hinc ctiam Johdm, 

•dmBr. Idem moltis piobic Nana.». cM^JttwteisUr^*/:^^ 

ui^^i^ma^txi cmiieladdniyfi qois^ U.^h ifleiii;» 4)muido diqaid lo^i im- 

dct ocgociatori pecuniam ad merc^. ii^ediatiA ccrtitodioaliter , ut ipfe lo- 

emendas fub nomine facictatis^ita ut-i quitur, accedit, quod hoc vidcatur in^ 

fine pcriculi alea lucrum inde perci- fraudetn ufurarum fa(5^um,<Scquod dc. 

piatj tiujufmodi contradum eflTcmu- mutuocantumagarur ^licccaiiuscon* 

tuum, & quod confequens eft illici- tradus apparcat, cum rjmiiibusfiipra 
tam. Hokfoiteatictanqaamtutioii iccoa^t pr«rumptipnc uliiraruni. 

iabfcribitctiam Modmism//. mmfiif', f ongcflM* Cbm<|oc hcc ita felc h««i 

natHMm.n. Prolbcio,ubiair,noo(^ede bcanf»^taIceriitraoU\orun}*dcqoibas 

coirifociecaccm.cum is,qui pccuniam iam (fiximusacontra^umdcjolurisoia- 

ponit , nuHius damni pcriculum fufti- ximt (ufpcaum rcddar .arqueclticlat, 

iiet.fcd repociiisinfpcda quam verbis ut magis fccundum naturam murni,. 

id fapcre contradum mucui ,fub Ipo qu4m locicta^is a:(limctur , utiquc hxc 

Incxt dc aitfque dfmoo. Et rcOita- ^cm #ulid majsis locum Qbtioc. 

qoit^flfies ipfi iobfcaa^o^ matetialm- bant,qaando> o^ ip £i:opoGta UQ^ ^e- . 

probaoda t\t, oonpurgabis vttiam«li* cie, ocrnnquc /imoil cpncarrit »pa|il6- 

cctfocietatis aliudvc quantumvis ho- cnim aQte 4 nobisoQcnfum cft 

neftumnomen contrado ncgotiodc- dlumhocdcquofcrmonobisinftitu- 

deris. Sic etiam hoccxpeditum eft, tuse(b,non foluro rationc fortis^fcd 

quod ct(i ad fortcm ipfam quod atti- ctiainra^ionelucri ,i aaturarocictatis 

sietfConcri^csnatntviccietatis opti- peoitib recederc^ m?g:fquc niutuo 

laiconvenia^ficamenfilteminlncrai <oofcntanenm cOc^k Prxfcrrim veip 

dtftrilweodo noo fatis|afta4kiB)]aaha. quia , ut ezjUs, qux co in locodiximQt* 

beaturratiofocicratis,utpuca quaodo dilucid^: apparct «in hoc cafu nofiro,, 

^cin propofitcrationcfortisalrcrutri prastcrhafcc duas cvidcntcs conjcQu- 

fociorumccrtaquancicasjuxtatcmpo- ras eciam multae alix qualitatcs paulo 

xom intervalla io fiogt^Ia ccotii^ fiitt aotecoofideratas concurruot.quxma- 

ptomiflii»tttmibl&mhocatpt«dm^ giacQmatooqaimcamfiwictpqscon. - 

adnaturam matof accedeQsaddepre. cradac6mrenittiit»Aca^alfeft^oftcn* 

hendcndom aforarom vttiom fuiBficit, dnnt , pccaoiam baoci^gQtclHijasp*- 

ut fenfit Roman. ei. confnt. fdui. deCd. (X\ ad focictatcm coUatam pcriodc h^- 

Jirod.c9nf.fs. uoli. ubiait,quandola- bcndam .ac /1 ca focietati mutuo data 

crum non cd po(ituminforttana,fcd e0et,stque adc6.iucrum,quodcxpa- 

iRomocmcvcntumtradeospccooiam fto iQo forciaccedit,mcram ufuram cfl 

ynlt lactatt » fire cfcl^ena.Ittctetnt k. Quippe camcxtta omnem contro. 

iive non.tttpocci fi padicatur decer. vecfi&pofitam iHcid quodjforliviatOQ 

ta qiuantfoatieaantta vel inenftrna dan« datsaccedicufuram vet^&i QsUhot 

da, qood tom ciufmodi contra^bus ctiamadminicolatar>qaodfoci|ifti^. 

non fit licitus* eriamfi tradens info cernative convcnerunc, (iunus exeia' 

pcriculum forcis fufcipiat. Idcm do- pluspccnniacad focietatcmconrulcrit, 

cuit Arctia.«#//^</^.f co te^U uadcot» quod tUi vd Cambium^f raaco fur t c afe 

; . . . . . . . . • ' ' perfol- 
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pcrfolvcndum j vcl rancuodem pccu- 
mx viciilKn mutuo dari dcbcat. NaiXLi 
v.elcxhis ipfis veibisdilucid^apparcLj 
<Jc mucuo tancum inrcr ipfos aiiunrL» 
fuivi'c,& quodconlcquenscftjlucrum 
iftud, quod ultra fortem perfolvitur, 
pcrinde ut in mutuoufurarumaomi* 
ucrcdeccnfcri. 
37 Dcniquo t pa<^tum hoc maximo 
ufurarum vitio laborarc > rcm ipfanij 
atqac expericntiam in rcftimoniunij 
advocare podamus. Nam ipfa rci 
cvtdcntia docct , quotics pecuaia ca.*' 
lcgcalicuiconccditur > ut indcCam- 
biuFrancofurtenfeperfoivacui'> quam 
facilc cxigua pccunixfumma proptcr 
Cambium iftud>acccdcntc prxfcttinij 
anatecifmo>ia maximam quantitatcm 
accrcfcat,& quaro multi, qui haccon- 
dicionc pccuniam accipiunt , bonis 
fuiscumfama: jjduramifcrc fucrinc_i 
cxuti& tantum non fpoliati,ut ul* 
lum aliud ufurae gcnus* rapina & vo- 
rago appellatidum nr> ccrtehoc ctiamr 
quod (ccundum rattonem Cambij 
Francofurtcnfis inftitoirur , nomerL» 
iftud jurc mcrcatur. Et proptcrca ccu 
dctcrrima peftise Rcpub.bcnccohfti- 
tura pcnirus cxtcrroinandum & gra- 
viftimis poenis infcftandum .fit. Eft 
cnimhoc noftrum Cambiumnon ab» 
iimtlc uluris illis Lugduncnfibus , dc_» 
quibus Molinaeus /» traSi.de ufurtstf. 74. 
»/z«f. <f. qucm hic vidcrc opcrx.prc- 
tium crit.Ex hifce igitur omnibus con- 
ftantcr aOcvero.padum iftud , de quo 
in propofita fadifpccie agitor, propter 
ufurariampravitatcm nuilum juris vi- 
gorcm habcrc > & quod adcomercator 
CambiumFrancofurccnfe in hunc ca- 
lum promiftum d focio iare cxigcro 
tninimc poftir , quippc cum ex contra-' 
Xluulurario. nuHa pcoitus>compctat^ 
9£t\o fcd potius ularas cciam iblutx re- 
pcti poirmr> c. ^^uia in omnibm, c. curtti 
tfi,Cf. Tuanos duxtt, cap.conjMiitH> c.Tuat 
ii^ ///«m. A t q u e hu j u s n o ft f a: fen t e n 1 1 X 
veritasmagiscluccfcct ex refolutionc 
corum , quc Xupca pru opimone con- 
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traria fui^re confidcr^ta. Namquod 
2X.nu^l^iln:\x 'ind.c.fervcftfas yQ\ ver- 
bisillius manifcftum crt,cum dc hone- 
ftolucroloqui. Oftcndimus aufcm, 
Iucrumiftud,dc quoin propofito agi- 
imis,ufurarium <5c quod confcqucns 
cftjturpe lucrum eflc>f. ?(echeec'fiijuts 
ufitram c. ^iddicam i^. ^.4. c.i.detifur. 
lih, 6. No n igitur ccxtus il I e ad propofi- 
tum noftrum pertmerc porcrir. 

..Honcftum \ aurcm lucrum tumj 31 
redledicitur > quando quis ad ncgo- 
eiandum pecuniaro itj confcrt> ut indc 
juxta naturamfocicratis iucrum non^ 
extpfapccunia, fcdcx quxftiie^cped^cr^ 
dciimuletiampcriculi alcam fubcaLi, 
ur dcclarac^/./w d.c.fleri^t^-.cf.i.Abb. & 
Dd.in d.c.per veftras ,& ibt etUm Jchan. 
Lupus ftf a.nttab.Rcman. conf szc.rium.s. 
& »um.7.Alex. d. ccnfgo. voL) (g) Ne- (^) 
qucrefcrt , quodisqui pecuniam €00-- 
culit.fimul eriam operas preftat & tan- 
quam focius periculum fubit, Hoc 
cnrm tantum contingit rarione por- 
rionis fuxab inirio coIlatas> non autem' 
rationc pccuntx,quam dctnccps ncgo- 
ciationicommifir. Namcx hacpecu- 
cunia ccrtum lacrum cxpcclar, 5c intc- 
rim fibi intcgrum cft,rotam fortcm rc- 
pctcrc,ctlam cum jaftura &derrimcn- 
toaltciiusfocijcontra natora^ focic- 
tatls.pront fopra in colbtiohc (ocie- 
tatis & hujus pa(ftJ abundc cxplicavi- 
mus.ubi fimul ctiam a nobis fmt oftcn- 
fum,hanc pcriculi fubeundi rationem, 
qU£E rcfpcftu rcliqux foitis magis, 
qudm pccunix illius de qua in pro- 
pofico agimiJs> contmgit , 4-rarionelu- 
cri,quod pcciinia hanc confercns con- 
fcquitur > penitus cCfe divcrlam & na- 
rUrx focicratiSjqux ut xqualci fint par- 
tcs lucri & damiii > requirie plurimum 
adverfarit& magisad naturatti mutui 
acccdcro. *^ '^'^- 

TantumigJrurabeftjUtex hacperi- 
culi confidct^dtione pdftum-iftud ufu- 
rarumfufpicionc libcrctur; ut cx ea-* 
dcm ctiam magis dcprehendatur > con- 
tradum hunc afurarium cffe > ut ex ra- 

1>DD j tionibus 
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ttonibusSr aiitortratlbus fupra addudtis 
cvidcntcr apparcLj. 
39 Ad t rccundum argumcnfum faci- 
rclpondcripotcft cxiis, qux fupra-» 
tcrtio loco huicconclufioni prarmifi- 
mus. Nam cx illis,quac ibi dixicnus,ma- 
Bifeftum cft,ca . quaein fccundo argu- 
nicntoconGdcravimusjtum dcmurrL» 
xcdleproccdcrc, quando cxvcrifimili- 
busconjecluris non apparct aiiud in- 
icr contralieotcs fuiflfc adum , quamj 
nomen contradus,quod ufurparunL^, 
praBfcferar. Hocenim cafucontra^us 
talisc{re|udicatur,qualcm verbaipfa-> 
demonftranr, ncquc inalium contra- 
ilum pnpttcr mutuumufurarum Ibfpi- 
cio facile cadit. At quando ut in propo- 
fica fadi fpccic cx citcumftantiis dc 
qualiwtibus totius negoci) dilucidfe 
( conftat.ca , dc quibus intcr contrahcn- 
tcs adum cftj natura: contra£lus,quciB 
pricfc fcrunt, minimc convcnirc, fed 
^tius ^d nacuram mutui accedcrc;» 
atqucadeoufurarum pravitatem fapc- 
j|c»tum fanc vcrba a contrahcntibus 
uTurpataejusmomcntinonfunt, ut_. 
opn potiflsadidquod a£lumcft,&ad 
cflre^um contra£lus, quicx vcrifimi- 
libusconjcdurisapparet , rcfpicicn- 
dumatquchinccontra<ftus inftar mu- 
tui ufurariusdi)iidicandus fit , nonat- 
tct>to>j;)trum i$ mutuum aa vcnditio 
vc) focictas , fi vc quovi»ali6 noroinc-r 
appcllatus fucrit, quippccumalioqui 
facilc (\€to & fimulaio aliquo nominc 
contradus ufurarum crimen tegi^at- 
que vclari poflct contra manifcftaju- 
ra,/>/ c.i/f eivitate & in c. conjttlMit de ufU' 
ru ,&in c4p. Adnoflram de emt. & ven- 
dit.&t»t.iUov0S dc pigocr. Quibusiru 
locjs aiamlntcrp. id quod jam airerui- 
mus , difcrte doccnt , gencralitcr con- 
qiudcntcs, quoticfcuaqpe.apparct cx, 
contradtu aliquo pra:tcr naturamejns 
Ibrti aliquidacccdcrc.atqucadco itu 
iraudcm u(urarum cum ita concc- 
ptumcflTc, quod tum cxhocipfomu- 
tuum intcrvcniflTc prxfumacur>ncquo 
amplius curctuc^^uonocninecoQfra- 
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cbus iftc appcllatus fncrir. Idqnoder 
jam plutibus firniat ^li>h.& Dd.mrMh 
de ufMf. & in c.fin. ecd. tit. P4ul.de Csflr» 
conf.i<fo.nMm.t.vol.i,Jafd.ccn. /7 ^ . W. 
Johan.(JH4rit$. RimindidJ. con/.ai. natn^ 
3P. vol. i. Berotis conf.j6g^nMm.j2. Aktaf, 
ReJjfonf.f.7^n.conf.a70. numer.9 &ccnf.^ 
40}.& alij/Mprain tertio framifjo addu* 
ili. Ncquc fani injuria, nam ctiam cx- 
tra ufurarum marcriam in contrafti- 
bus potius oatura 3c cffc£lu3 coruni.,r 
quamvcrbaconfidcrantur , &cxcflrci; 
ilu atquc naturamagis, qu^m fccun-' 
dum dcnominationcm dijudicandus 
cft, /. infuUm de prtjcript. vcrbi> i. fi clei 
l.ft quiC. locati l. ubi ita donaiKr , de dc^ 
ngt.canf mortis c.conflitutm de relir}. drm: 
Bart. in l. Cotem. §. (^i m.xxirnos de^itt- 
hUcan.Jchan. de Imol. m c. proytet flerili- 
tatem nMmer.3j.vtrJ.n0n ob(Ut.Ucat./f~ 
flt^}.decij.72.in fin. Partfctn/fgi.num 44 , 
& confsi.vol.i. Soctn.jM». cenfef.r.un. . ri 
vcl. I. Cravett. confso. nnm. g. conf s stfi 
numj.conf.zt^.num.i. ccnf^pf. numer.fi^ 
Bellc». confeo, num ^.cummMltis ftmdibm 
in hancftntenttarn congcflis fer Ttranuell. • 
de RctraCi. tit.i %.io gloft.nMmtr. io.tt.& 
y?f. Ubi air, t>crperuuin eflc.quod con. 
tradusfirjudicandus fcciindum nata-^ 
ramcjus& fempcr,pra:(crtioi quando 
agitur dc prxjudicio altcrius , magjy 
infpicicndam naturam & eflfc^lumj' 
aClus >quamnomcn ab 3gentibusip,i* 
adlui attributum , quia fi alitcr dicere 
mus, facileficrer frausinprarjudiciun 
alterius,cui obviandum & occurrcn' 
dum , ^ infnndo de ret vtndtc. i. j. in fin: 
ft^Mts cmif catifa teftsmem. i.fin. de fu- 
fj)e£l. tMtar. Idcm latiui profcquitur \vu 
^.i2.gi. r. VMmcr. ^4. &Jetiq. ubi multis 
probat magis ipfam rci naturam & 
fubftantiam conrraaus rcfpicicnduni 
cfic, quam nomcn-». Qaia veriras dc 
fubftantia rcrum nonimmutatur ho> 
minum dcnorainarione,/./ forte dt^ 
Cafircnfftcui.L 7{on£fiftciit i.kon nudk 
C. defrobat, L affumitc. &4in not. Vd. ad 
muntcipai. 

Qua: icttio t dc ufuris rationc In- • 

tcrcflo 
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tercflc pcrfolvcndis diximus , ca tum 
dcmum locum habcnt, quando prius 
IntcrclVcprobatum fuit,fincprobatio- 
nc vcro dc ccrta quantitate pra:llanda 
convenirc non licct, utdoccnt Jeb^n. 
^aJr.dr Dd. i/i d.c.fdlubriter imprinc.de 
u/ur. J0h4n.de Aadn.& cxteriin c.fin.eod. 
tit, Felm.inc. cum venerAbilis^ubi etiam^ 
Deci$M de exception, Laurent. a RudolphU 
in c. coafuimt^fjsi- circ.fin. de ufur.Johan. 
Lup.in c.per vefttas , in 6. notab. de donat. 
tnter vir. & uxor.^t plures alij,quos fu- 
pra in quarto przmifTo rcccnfuimus. 
Ad probationcm vcro hujas Intercflc 
nonfufHcit confl;ire,quod a!iquis in- 
tcrim,doncc pccunia caruit,ab aliis fub 
uiuris pccuniam mutuo acccpcrit > <Sc 
tantum quantum a dcbitorcrcpctit_,, 
ufurarum nominc pcrfolvcric , fcd nc- 
cclTc c^hucifludad legirimum modum 
icducarur. £c hoc in (pccic docuit^ 
Angcl. in aHtheat.de judicib.% oportet nU' 
mer.n. ubiaicflanrc ftaturo quod is, 
qui fc pro alio obligavir.pollicaccipcrc 
pecuniam fub ufuns & folvcrc credito- 
ri, £c hafcc ufuras princip^Iis dcbitor 
tencatur rcftitucrc fidcjuflbti>quod ta- 
men hocintclligendum/ic, dc modc 
ratis non autcm dc immodcratis,argu- 
menro eorum qux dc cxpcnfis tradunc 
Intcrprctcs ibi. 

Et fccundum hanc fententiam {x- 
piijs tdm a Collcgio Scabinoruni rc- 
fponfum,quim ctiam in fuprcmo )udi- 
cio harum provinciarum judicatuiru 
faiflcmcmini. (^) In noftris aurem re- 
gionibus ufuris hicmodus eft prarfiiii- 
tus^utdc fingulis centum non liceac 
ultraquinqMc pcrcipcrc, urapparctcx 
ordinationibus provincialibus. Licec 
igitur quis probct>fc ulrraiila quinquc 
pcrfolviflcaIiis,tamcnid ranquam In- 
tercflc minimc potcrit rcpctcrc , fcd 
fux facilitatiacccptum forrcdcbct.cur 
contra manifcftam legis prohibitio- 
ncm plus folverir. Alioqai enim li ufu- 
raseriam ultra Icgitimum modum io- 
lutas rcpctcre liccrct, magnaapcrirc- 
tur fcncftra frnudibus, cum ulurari) 
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fcicntes fc quod fo!verunt,a debitori' 
busrcpctcrcpoflc, arque adc6 dcalic- 
nocorio ludcre, mutuas inviccm ufu- 
raspr^eftarc (Schac rationc mifcros de- 
bitorcs prolibitodcfraudarcarquccx- 
pilarepoflcnr. Ut interim omittam_,' 
ufuras alij folutas tanquamlotcrcflo 
non nifi poft moram rcpcti pofle,quip- 
pe cum IntcreflTc fine mora non debca- 
tur,/./» hac in fin.de condtH.trittcar, l.Jw 
lianus%.ex venditc ibi.poU dtem de aSiton» 
emt.lci propofiro vcro cx quo pecuma_» 
adcertum tcmpus fuerac collataadfo- 
cictatcm, doncc a confcrcnrcrepctc- 
retur, nulla poflitconfiderari mora.^, 
/i^ef/a ver/./edcum/orttJ petit/odi/atafit, 
ficertumpetat.Corneus confsg. col.4, verfl 
/ed & hocrefpondetur vol. 3. Cravett.conf, 
ig!).ver.Qu\\M\x% cafus c{\tPaul.deCa/ir» 
in d l.Jnltanus %.ex vendit.de anion.emt. 
K^lexandrin. conf. sg. Miniis Vcro ab 
)ioc probandicncre rclcv.,bir , quod 
ut fupradidum cft , mctcator iftc alios 
rcperircpoiucrit, quitantundcm fibi 
pcrfolviflcnt. 

Nam "f cum fupra oftenfum fit,Iu- +» 
crum hocquodnomincCambijvcIa- 
tur , mcram ufuram cflc,uriq; hoc \vu 
confidcrationem minimc vcnirc pot- 
cft,ut tanquam lucrum ccflTans rcpeti 
qucat, cumiftud non nifidelucroho- 
nefto inrelljgatur,<" per vep.ras.de donat. 
int.vir.e^ uxor.drpoll alios docet Cuid. 
Pap.in tra^tat. de tifur. numj- Hfi-i** lucro 
dum tamen honefle. 

Sict etiam ad docendum lucrunij 4J 
ccflans non fufticit conftare > quod ali- 
quis mercator fit & negocian foieat, 
fcd rcquiritur etiam, ur probctur,cum 
ccrrofuiflclucratum, fi pccuniam (la- 
bciflet , utpotc fiprobctuc, quod prx 
manibus habuerit talcm ncgociatio- 
ncmrex qua tantum fuiflct lucrarus, & 
quia pecuniam non habuit,cam c;:cr- 
ccre non potuit , vcl fi alio modo con- 
ftaret, quod fihabuiflct illampecu- 
niam, ccrto fuiftcc Iucrarus,fccus fi in- 
cerrum cfl^ct. Non cnim fcquiturjplcj 
velalij raercatorcs confvcvcrunt ali- 
DDD $ quando 
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•quando lactari decem pro quoliba 
ceiitam>igitar lihabiiiffecpecuiiittiL«> 
tantaadeai fiiiflec Incncos, qaia fieri 
pocoic^ut acqaaquam luctaretaf-»(ied 
fOTtcm ipfam pcrdcrct. Cum ncgo- 
csatioocsplcrunqihc variis fortunsca- 
(Ibus fint fubjcdac , ut probatur //»/. 
^HemddmteUim^ttem Ldheo ibi.cMmm. 
eertMM fiterh tt» cdfePentwr Ai l. AquiL 
hfdmrdkm ^JiimulhiMeddercj 
fojfnnt , ut mn cdfinmHi de acepijr.r^%- 
il^m.Hoc fcnfic B^irt.wd.l umcdnmn.zii 
ibi. app.irel (juaf, pro ccrto (jjfeJ Lucr-,(tuf 
fuiffct Cjt'fcntiHt.qu.tprc co cvtad intcr- 
tst t Euld.tn l.fin. coi 2. m i.oppoftt. C.dc^ 
/»r/.obiaic,qood IncerelTe lucrl ceflaa* ' 
tisdebeaceflecercom & iodobitaciiiii. 
Er clariiis docuic Pa/t/. de Cajlr. in i. Lj, 
^.fin.C.dc co,qttodccrto loco, cj-to» frquitur 
^af.ihi num. S. VHrparat. tn I. rogafit §.fi 
ttitinum.4.& ftijtj.verJ.Cr ideo Ji cert.fc' 
sat. C/trt.jun. in i 2. %. mmmidati. t$l. 
nferpuUin^ in termmsfiiortum pet4t,iS' 
-htjfm ift djl «tnifM in fn. nmm. M9, Cutejho' 
tent. fit£fr$e»ftMi intereSfj Dec. in i, 
^atcnns ff.dc rtgjur.ffri 0nf.j22.nurn. 7/. 
"obi air^ quod lucrum cclTans dcbcat cf- 

in potcntia propiuqua, Anten.rub, 
Aiex.eonf.to. infn. tJHattk.de AfUBM- 
tif,i93onvenifStr4e€4in trdffdt. iemer- 
•€dterjit, deeentrdS. mercat. num.},Crd^ 
nKttjonfUo.infn. Roland.a ValL con. 3S* 
WUJ$.voL T. 'i:Mo[in£it< in tracf.it.ufurar. 
Ttum. 2S.&2P. ubiait, quod InrcrcnTo 
dcbcat fundari in caulis vcris etiicaci- 
bus& propinquis,noa iii fioiabcif fi* 
iftis auc cemocis, ?(dtt. eenf^tejntim^e* 
TebidiT^Mnffi» num,p, HiffeL Sbin' 
ndUdmt(.ztS.voi2. Et (juamvfs Cdgmlus 
in d.l. fj}umer.^.C.deJt?itcnt. quje pro eo 
quodintercrt alitcr icntiat» tamenad 
rationcs ejurdcm facilc rcfponderi pot- 
'cilcxhis,quxin)am didis locis cooli- 
.dcraoclfltecpretei. 

£ft4tteiatbu)aslatcfeire|nobicio> ^ 
lieiioofoldm coDliderandum , quid 
quantumvc creditorfivc alius mcrca* 
lor lucrari potuifl'ct,fi pccuniam ha>. 
bui&c, icd ^ ^vifiifudi rauopcuculi* 

• • • ' 



E R T I I 

quod fubivifl'cr,<Sc opcraruin>qua$praE' 
fticiflet»fiqaidem futflci ncgociatusjuc 
poft SdbtHJmmhMidhdeCJeuftrkM^ 
tetT^ud. confiyo, ^fscmm , iwpibi 
(JMoimatnin tracfat.de ufur.^uaflicn.74,. 
r1um.s04.lLcm frcneratorem domi rcfl- 
dcnrcm ociofunijnifi fortc in calcu- 
landisfuis Calcndis» ut cum focnorc» 
ftfulvifcolo fortem.poft cercumtcc- 
mioimi cerio 9c excca omaem alehn» 
rcpccaCiCaotam lucri &-ccrcdfiiccro 
quaatumindafttin$& diitgcns mcrca- 
torinduftriam fumptuum & laborcm 
fimul cum tantapecunia pcriculo ex» 
poocns , damnumquc <Sc periculDin 
tnmpeclbnae tum boooram non rat6 
expetiens» Eadcm ratione quis fcrat 
mercarorem caonim lucrari dc pecu* 
nia . quAm odos^ dc cuc6 fQcnetacur, 
quantun>dc ea cum quafuo pcricuio 
pcrfona: bonorum &: induUrjT nt 00- 
ciatur? Addcnshaccflc dilucidiora^ 
quiim ot argumcndsindigcant.Er pau« 
ldpdftjr«w./#^«jnfinodi oegoctacorcs 
acrlccriofcaacur» uc dignus iic iofpew 
ftioncqina nonrantum morcsfccnc- 
rarorum.quoriim liocnoflrocgcntiili^ 
pio fccuJo magna clt copia , clcg^nrer 
ibidepioguntur.lcci <Sc ex cofatjs parcr* 
non aded ficilem cfle probationcm 
hojus InterctTc lucriccflancis» proun» 
opinatus fuit Cagnol. ac propcerca rc- 
flius fcnfiflb eos, t qui ctiam probato 
hoclntcrelTe, ilJjusanimationcmiiu ^ 
arbitrium j udicis rcjcccr u n uut pcr text^ 
iltLi,&flld ikiiut. Cde Coion. lUh 
Titdtt, fik, XI, dteet Aretiii,itt ItUvertie^ 
§JtemfmeJ/ejJoiut.matrimen. fuem re» . 
fert &fe^utturjafinij. %fn.num. ^iie 
eotjuodccrto bco OMcnocb, dearbttr.jm. 
dic.ltbr.2.antur.2.Citfitp.7^ttacon.;-Q^ 
Exquibus tandcm fcquicur,in propo- 
ficafa£lifpccienoofuiiiccre , quod 
ncrcatoc probarcpofllc, fc vci hanc 
ipAmfodecacisvel aiiam ncgoeiatiO'. 
ncm prxmanibushabuifle4cdioittpcr 
ncccflc cflc , ut conftct ipfum ccrt^ 
fuiflc lucratum , licet dc hccctiam 
vcriiimihu( ipf arcjct,Mnjcn ctiamnii 

cifcc 
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cfrc-thabendaratiopcriculi , irem opc- 
rarum, Sc expeniarum &:rccundunij 
iianc xflimatio arbitrio judicis ica in- 
/ ftitucnda > ne tantiim qua:ftum feraL^ 
iimplcx pccunia , c]iiantum pecunia-y 
cum induftria , ut ait Molina:us i» d. 
^ut/lioff.7^.num.f22. infin. & prob.ifur 
# cftime iu l. Quod dcbttur de pcculio. Quia 
vcro dc lucri iftius ccrtitudine cjuf- 
I dcmquca:ftim3tioncvcrain propoGto 
, Jiulium apparct vcftigium , Idco pa- 
^tumhoc, dcquo vcrba facimus, hac 
rationcdefcndi non potcrit , nifi quis 
limul ctiam ufuris patrocmari, & ca- 
rundcm tutclam fufcipcrc vclit. Quid 
cnim alioqui tacilius vcl cuivis fribula- 
rionedum jafto mcrcatori aut ncgo. 
tiatori cflct, quam hocgcnus Intcroflc 
pr«tcndcre , imo ctiam qui non potcft 
ccgotiari, fedcftcuiufvisdivcrla: pro- 
fcffionis, cau/ari poflct , fc pccuniairu 
fuam focictati mcrcatorum in com- 
munc lucrumdacurum aut aiiudnon 
abfimilc,atquc hac rjtione plurimi fpc 
tum fupcrabundancioris,tum ccrtioris 
.lucri alltccrcntur ad ncgligcndam 6c 
intcrmittcndam honcftam negotia- 
tioncm , turpia vcro (5c iniqtK'^ lucra fc^ 
^anda, hujufmodt fcrnus improbunij 
cxcrcendo, idquc citra fumptum labo- 
rcs 5c pcricula,rctcnca intctim opiQio- 
nc& oflicina mcrcatoris fcd fo!o no- 
mincad illulioncm popuh duncaxa^. 
Quodquia iniquiflimum idco mmimc 
admittcndum, ut ijfdera pcnc verbis 
adaliudtamen propolitum pruJcntcT 
monct Molinxus ta d.qu£ptoH,7.f., m. 

45 Qiiinimof nondcfunt^ quiexir 
ftimarunt > quod ctfi Intcreifc cjjlmo- 
di ccrto probatum fucrit, ramcn do 
ccrta fumma nomtnc Inicrefrc antcj 
moramprsftandanne uiiirarum fufpi. 
cione convcniri vcl pacifci aon liccar, 
ut docct la?iocent.Jehan.L^»dr. cr CaL- 
derin. in c.fin, deufuris. Laurentius de Ru- 
doiphuinc.confuluit.part.z. (juxfi.2. de u- 
[ur.\^nchor.conf.ij6.(.^rettn.conf.Q. T er. 
fio duytOt&conf,ti.i,iQlfiu.z.dub. fir con» 
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yJ"/.//^.//»/«.ubiopiniohcm hanccom- 
munem cflc ait, CrAvett.confil.igp.c§l.i^ 
Sylvan, cenf.io. numcr.^ff. 'verf,Etddek 
Scd quia inhoc ultimoplcriqueaJiter 
fcntiunt,modo dc ccrto Intercflc vcri* 
fimilitcrapparcac 3 quos collcgit Dida^ 
cusUbr. i. 'variar,rejo{ut.cap.4. numer.s. 
•ver/.fexto cxhi% , idco.ad rucndtfiTL» 
conclulioncm npftram fuflkit , ccr- 
tum Intcreflc non cfl^c probatum , do 
hac ultima vcio do<fVrina, an &:qua- 
tcnus fubfiftac , ahbi cr.tdiccndi 
locus, 

Ad f qaarnifn argtirticnrtitr. fjci- 4T 
lc potcft rclpondcn cx ijs , quac tradic 
Roman. in d. confil.sj^. K^lexand. d.con- 
ftl. <fi. Conrad. de centraS. i^Hjtfiton. pp, 
ctnclHf. ctuarta verfi. Johan.Lup, d. cap^ 
per ucrfiras, § fi.ampIiHripotc^t tjle textw 
numcr.tjv 

Ex illis enim, qua: In hifcc locij 
ttadunt Intcrpp. & quarfupradcqua- 
Iitacibi)shu)us padi dixjmus, abundi 
apparetCambio , qua: iurcpcrmilfaj 
funclongcdivcrfamhsbcre ratoncm» 
quaui lucruui dcquoin propofitoagi- 
mus,(5c quod iflud Cambjjnomino 
ab ufurarum criminc vcndic;^ri nojij 
po(rit_> , ut fupra ciiam oftcndimus, 
Idcoquc Cambi^ haec illiciia, qmbus 
Ufurisvclamen tautum qua:ritur,Cam- 
bia /icca Vocar LPitandofiai in addit ai 
Ror,i4!i. d. coafiU js.Ncquc rcfcrt,quod 
is , qui pccuniam negotiationi com- 
mittit, pcriculum hac faltcm rationo 
fubcat > quodlblam mcrcatorum fi* 
dcmfcquatur, cadcmquc proptcr va- 
rias fortuna; cafus dubia & jnccrta cflb 
folcaL,» 

Kam f cum fjipra fatis a nobis 4* 
oftcnium flt,nos hic vcrfari in contra- 
(flu mutiv,idc6 licct crcditor in fe velic 
fufcipccepericulum , ramcQnihilomi- 
nus id.quoc' ultra fortem datur, ccnfe- 
tur cffc ufura, ur pcrtcxt. inc.nav/g. 
dcufuru , docet Eeman. cotfil sjf. numer^ 
^uarto, Paul.dc Cafiro d, confjs- vclum.»^ 



• 
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Vec. eonftiu HUmerj^ Joh.Lup. ind.c.per 
wjiras %.pjnfia. Pritcrcapcriculunij 
iftud, quod cx co imminere poteft crc- 
ditorj,(] inccrim fallat auc facultatibus 
cadet debitor,tn contiderationcm non 
vcnit,uc docct }Ao\\a.dettfMr.d. qux.j^.. 
ltum.493. Quia, inquit, imo fcmper cft 
pcriculum dcbicons,ex quo nullo csfu 
hberatur, l. incendium C. dereb. credit. 
Ecii hoc admittcrcmus , fcmper idciTLi 
dicendnmcQcc inmutuo, & Ciq eflcc 
apcrta via ufuris. 
49 Mmust ctiam urgct altcrum ar- 
gumcncum a confuctudinc dcfum- 
tum. Nam cum niultis rationibus ^ 
nobis fit probatum , pa(5lum hoc cffcj 
ufurarium, ufuram vero non jurcfo- 
lum humano , fcd & naCurali »Sc divino 
prolubitamcflc , uciquc jus hocdivi- 
num nullaconfuetudinecolli,ncquo 
adco contradlus ufurarius cx eo , quod 
paflim frcqucnratur robur accipcrcL/ 
potcric,uc probarur ittc.ijutaifi omnihus 
de Hfur.ubtnot.gief quod mulntudo u- 
furascxcrccnnum noncxcufat, ^rg c. 
muitiii. ^u^tfl.i. Qtnnimoctfi orones 
homines dc mundo eflcnt ufurarij, 
non tamen proptcrca ufuras pcrrait- 
tcndas cflc,ait^/(?//>;<^f.Quia m omni- 
bus pertext.in c.flj^itia i^.tiuaflion.-;. ubi 
D. K^ugufitKut , f lagitia , mquit , qux 
func contra naturamjubiquc &lcmpcr 
rcpudiandaatque punienda funt» quae 
fiomncRgcnccs faccrcnt, codemcri- 
minis rcatudivinalcgctcncrcncur. Et 
^/tf/Ttanquam norabilcm fcquiiurfJc- 
rous ibi , idcm probatur difcrtc in c.(u. 
fer ee ibi.fuper hoc di(penfdtionem aii^uan» 
foffeperi non vtdemtt^ , & in ciem. unica^ 
cod tii.not. Saiicet. in i. eos § fuper ufura- 
rum num.i. C. de ufurist Jaf & Dd.tn i.i, 
C. de fumm. T rinit.c^ fid. Cathci. Et tenuit 
Sdvan,conf.X.nu.ip.vol i. Natt.conf.49g, 
num.24. Et etiam OS^loiinans in d traBat, 

deufur.qua(lion.j4.numses- Fruftra»in' 
quit, coniuetudincm, quahicaggra- 
vacnoncxculafjCaufjbuntur. Ncquo 
fane mirum cum juri divino nulla_» 
confuetudo, qua; hoccafu vcriuscor. 
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rupteladicitur, aliquatenusderogarc 
pofljt, fcdcanto finrgraviora peccata, 
quantb diutiiis infoeliccm animsnij, 
detincnt alligatam , ut ait Gtcgorius 
Nonus//? c.fin. deconfuetud. conccrdae, 
text.in cinter dtieCios de extff.pralat. u bi 
fancitur , cxcufationcmqua:pcrpra-' 
vam confuetudmcm ( qua: corruptc- 
ladiccnda cft) palliatur frivolam re- 
put^ndam eflc, cum in illismagisple 
dibihsficofrenla,pcrquosdcIinqucn 
diautoritasufurpatut.Malacnim coiu 
fuetudo non minus quam perniciof? 
corruptclaabijcicnda «Sc vitanda cft, ut 
habctur w cmaia & feq.s.dtffmci.lAQo- 
quc pcr jam didla jura prorcgnla trjh? 
ditumcftab Inrcrprctibus / confncta/ 
dmcm qiia: xquirati naturali crtcon- 
traria,5: pcccandi caufam pra:bcr, ntil- 
luOT juris vigorfcm habcre , ut plui jbus 
oflendunc in d.c.fin. de confuetud. £tL, 
port alios multa in hanc fcnrcnriani.. 
congeflic Ttra(]ueH. m tra6tat. de jure 
frimo^en i^uadton j- num.j. Cravett.con. 
Jil n<f. Rotand.a Vaii.conftl.j^. num.20. 
fcq.voi.i.^cQ; obflanr hifccautoriratcs- 
fupra addudx , partim cnim carcnus 
faltcm confuctudincm eiufmodi ad- 
mittunt, utapoenaaliqucm cxcufct.,, 
non vcro quod conrrad;um fuftincro 
poflit , dcquoin propofitovcrbafaci-i 
mus. Partim vcrocodecafuloquun 
tucquandoprobabilcfubcftdubuini, 
utrum contraclus fit nfurarius nccncj» 
nam hoc cafu confuctudo cjulmodi 
contradui robur addere poccfl , at_. 
quando manifcftum cft , cum ufurari- 
um cffctum rcs aliccr fcle habccur dc- 
Q\-^T%t7^ttaconf4fiS. num.is, & -V. & 
confisS6. infn, Et latiiis profcquitur 
Beroftsin d.c. ^iainomntbtisnumtr g. 
Nos vcro abuudc jam docuimus , con- 
tradum,dcquovcrbafacimus,ulura- 
rum vitio manifcfto laborare, non igi- 
tur ad propofitum noftrum dodnnas 
illxpcrtinercporcrunt. Ad fcxtam (5c 
fcptimam dubitandi rationcm fupra_* 
confidcratam facilc rcfpondcriporcft 
cxijSjqux paili noftri qualiiatcs cum-t 

natuta 
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natura fodetatis confcrcndo diximus. mcn ccontrd damni ctiam pcrlculutru 

Exilliscnim dilucidc apparet, fimcr- ruflincac&quidemlongemajiisquam 

cator ifte pecuniam hanc focicratis alrcr fociorum , qui pccuniam hanc 

nominc ad Degotiationcmconfcrro> contolcrat , &quodade6facifi^con- 

fzlucrumindc juxra naturamfocicra- tingcrcponet, urpccunia iHa rcniiu- 

tisexpciflarc voluiCret>quodtumfimuI enda focio totam altcrius fortcm ab< 

ttiam damoum proratailliuspecunia: forbeao. 

coilacarfubircdeboiact. Scdqaiacon- Modo fi ratione hujus rocunt'.T,& 

tralianc propriam naturam focictatis iucriquodindcconfcquipotcrat,prx-. 



certo lucro^ abfquc pcriculo iohiarc 
maluitjUtique conHderatio lucri,quod 
cx natura focictatis ctiam ma|us ad 
ipfum pcrvcnire potuifTct , cjus mo- 
mcnti clfe nequic» ut padium hocufu* 
rarum iuipicione liberet. Nam lucram 
ccrtum ciiam minoris quantitatis 
{cmpcr prxfcrendum cO lucro majori^ 
quod a dubio cvcntu dependec , Sc 
curo pcriculo conjundum cft , Mrgf- 
meMt.LQMod(i€betMr,de pecuUo. cnmlimi. 
iibtte. 

Ecquodconfequenscft, lucram 
qaod quis idco repudiavir , ne da< 
ranum fubirc cogatur , pro damnO,cu< 
jus confidcratio ufurarum fufpicio- 
xiC(a.tollcrc folct,minimcrcpurari poi> 



tcrca etiam,prout pa£lum »ftud exigit, 
Cambium Francofurrenfc confctcnii 
pcrfolverccogcrcrur, hocCambiunij 
fccundum varios forrundp cafus noiiji 
foliiffl omnc lucrum, quod cxpcci^nia 
illa fperavcrat , 5c cujus rcfpedu da- 
mnum cjus fuftinct , abforberc , fcd 
ctiam rcliquum lucrum quod ratio- 
nc portioni^ fua: adfocictarcm colla- 
ra: ad ipfum fpccJavcrac , aufcrrc pof- 
fcr. Nonigitura:quumcft,utrationo 
lucri, quod cxpccuniaillaalter fpera- 
repotcft , Cambium Francofurtcnfo 
veluti in compcnfatioacm cjus lucrl 
pctfQlvat-., 

, Nam coiwpcnrarionis f tumde- ^6 



tcric, Qu.nimo vcl cxhoc ipfoqoOd "^"^^. i^^^^» ^^abctur rario , quando u- 
dclucroccrcuscnc,ncquetamciiintc- P^f & xqualis cftcaula, L fi 

conjtdt iw. 4d concurrentes ^nantit^ten 
Cr L fin. C. de compes/^t. not. Dd. tn L do. 
i>4tionemC. de donat. intcr vir. cfuxor», 



rim (brturuc caiiim cxpeclarcvoluiL^, 
padum hoc maximcfufpedumrcddi* 
tur , non igitur hoc idcm ( q uod viddi- 
cct fpreto lucro ciiam majori negoci- 
um dubio cventui comaiitterc juxta 
nataram focietacisnolutt , (cd magis 
de ccrto lucro ftipulatus cft ) padurrL» 

iftud deuiurarumfufpicioneiiberaro 
porcrit , 4rgument. 1. Qni hominem^.fi». 
4e fslut. L cum it%.wdecondt(i.indeb.L 
leg4t4ittutiIiter,deadimJeg. Scd potius 
Jocascritrcgulc, quxdocec, quod ts^ 



& inL de fideicommijf» C.de tranf^^. cum 
fimiUbtis 4ddu6iii per Tn 4fjuell. in Lfi un- 
^U4n$, verb.donattone Urgitus uum.ti^, 
C,derevoc,don4t. In propofito vero 
damnum , quo(^ altcr fociorum fcn- 
tit ^ proptcr Cambium rationc illius 
pccunia: pcr(^lvcndum , loog^ laajus 
cft , quam lucriim , quod inde coafc- 
quitur. 



quinonvult, quodporcft^ Bcquecr. "^^"'Non itaquc harc inviccm com- 

iamid,quodvoluic,lcgjbusadverfant!- penfari , nequc adco lucrum iftud, 

busconfequi(kbeaL*,/.J/^^r»c.<^0 quodadeum pcrvcnircpotcft , juro 

\mr, dot. l. Quod Jponfk C. de donat. ant. compcnfatioois toHere potuit. Pona- 

vnft, L j. §. ftt^uts tt4deverb§r. oUig4t, mus cnim in cafu fiipra confidcrato 

Sicctiamcxcomputationc fuprainfti- i<>cio$ tantum lucratos fuiOc 6o. do 

t^unaanifeftum cft, quod ctfifocius hifcc ad cum qui duas parrcs ha- 

cxpcconia illa adkJcictatcmabaltcra buifldO , m focictatc alioqui vigm- 

collaca lactum aliquod percipiat, ta^ ti pcttincrcnt , ad altcrutavcrd 40. 

fcd 
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fedn iUiratione quingcnrorum , qiis 
uUra forcem fuam ocgociationi com- 
inific,Cambium Francofurtcnfc pcr- 
foivcndum cffct» tum islucrumiltud 
fexagiota ftor.iolus pcrcipercc , arquo 
adeo alrcr nonfolumlucrum quodex 
pccunia ifla rpcraverat , fcd & lucrum* 
quod alioqui ratione fortis fux ad i- 
pfum pcrtmucrat , penitus amictcrct^. 
Quinimod, utfacilc contingere poH- 
ict«tiihil lucri6iccrent> tum quia nihil- 
ominus Cambium Francofurtcnfo 
perfolvcndum circc , iftud ctiam for- 
tem alteriusdiminuercr. NuIIa itaquc 
in propoGtoIucripored haberi conH- 
decatio, ncque adcocompenfationis, 
cujus ratione ultra fortcm quandoquc 
aliqutd jure pcrcipi porcCt. Scd vcl cx 
hoc ipCo magfs cvidcns cft , qoantuitLi 
hoc padum fecum ferar ioiquiratcm. 
Praeterca utut hxc fefc habcant,camen 
quia fupra abundb probavimus , pa- 
^um hoc aliud nihtl cffc quam mu- 
tuum, ideo confidcracio lucri quod al- 
tcr fociorum indc percipere po{rcc,iiij 
propo/itolocum habcrcnon poteric-i. 
Nam inmutuo nunqoacreditor lucri 
racione , quod dcbitor inde confcqut. 
tur# finc ufurarum vitio ulcra fortcm 
quid (lupulari porcH , fed ipfa mutui 
naruraexigiti utcreditoritantundem 
reddatur, quantum dedit> addcbito- 
rcm vcro utpote in qucm fuit transla- 
tum dominium pecunis , lucrum cjut 
pcrtincat,ut podalios con(]dcratiY.tf//. 
cimf,40}, ut incerim omitcam>mercaco- 
res raro cam profpcra uti fortuna, uc^ 
dedudtis impenfis <Sc opetis ulcra qiian. 
ticacemCambijFrancofurienfisaliquid 
lucrifacere pofHnr. 

Nonf obftat argamentam od^a- 
vum. Nam cura cx ijs, qux ha£lenus 
diximus, luce mcridiana clarius (ic^, 
Cambium Francofurtcnfc ea icgo» 
prouc intcr focios convcncum fuic , & 
nculurarum criminc pcrcipi non pof- 
fc. iEit ufurx omni jure tam divino 
quam humano prohibita: (int > vicidi- 
tudoilla qua iaccrtum rcddicur > • utcr 
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fociorum ufuras hafccpcrccpturus fir, 
crimcn hoc non magis purgarc porc- 
rir, quamduobus iorcr fc armiscprran-^ 
tibus,aggrcflbrcm,(ia!tcrumoccidc-| 
ritab homicidij reatu libcrarcpotcft, 
quod is candem pcriculi alcam lubic-' 
ric , acqueadcoinaertum fuic, utrui 
abaltcro vk^us iaterficcrctur. Vicifli- 
tudoenim& inde rcfulransincertiru. 
doioiliisdemumcafibusczcufat, ii 
quibus b^cipfaviciilitudinis ratiopn 
hibitiooiscaufam toilic,ac in excmpIL 
&locisfupraaddu£^is. Atquxabrqaei 
dcli^o pcrpctrari non poflunc , ea fiv<. 
rcciproce, fivc alio modo commir tan-^j 
tur, poenamhuicdclicto flatutam mc- 
TCT\\wiyi2.%fHhltc9ff.adLjHLdeaiHUer, 
K^ibb.m fit.fxmlt. txt.etd.ttt, Factt ttxt, 
in LUcet C.de pa£iu,&tjtiH fer iliHm tfadi) 
Tiratf.tn i.fi itmifHMtit» 'verb.donatittie Ur. 
gttus nH.ii4.uifn.C.de re^vtc.donat. &i»j, 
VrA£iJcji(refritH9gem,qHaflton.ff.r,Hm.24^ 
ubi muliis collcciis auaoriratibus & 
rationibus oftcndic , pa^lum de furur^ 
fucccffioncicgibusiroprobarumnoii^ 
valcrc , ctiamfi id vicilEtudinarium 
fucric^. 

- . iAtquehacc quidcm diIoctdiora_* 
funt, quam ur longiorc probationo 
indigcant. Hujusjutcm viciflirudmis 
tum dcmum jufta duceretur ratio, 
quandp rationcCambi; Francofurdcu 
fis ab altero fociorum , qui illodpcrc©. 
pit.rantundcm perfolvcrcrur, ut Cam- 
bio ifto aquc refpoodcrer , io his cnim 
ccrmiois loquuncur Bald. & Jaf.ind. L 
fetems, C. defa^ts & contflnres alijin locis 
fHfraaddmais. Iq propotira autcm ftd^i 
fpecic cx partc cjus qui Cambium 
Francofurtcnfc pcrcipir, nihii omnino 
praertatur , quod huic Cambio corre- 
fponderc atquc adco vicifljrudincnij 
quandaraquas uforarum crimcn pur- 
garcccanfarepoffct, fcd is rocrum at 
ccrcum lucruro cum iadura alrcrius 
focii cxpe<aat > Nonigirur vicijfirudi- 
nisfivc compcnfationisaliqiia in pro- 
pofiro ha bcnda crit confidcra tio , qu« 
ulurarura fufpicioncm tallcre qucar, 

uc 
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t fupra plurlbas dcmondravimus. 

Minus ctiam t rcfragacur trita_» 
la juris rcgula, qux docct « conrra- 
bum in dubio non cfTcjudicandunij 
furarium. Naindodlrinaifla, utct- 
im verbaejusdcnotant , in cafu tan. 
um dubioproccdit. Hicvcromani- 
ieftisiodicijsdcprchcnditur, padunij 
ftrud ufurarium effc , non igtturiixc 
iod^rina ad propofitum noHrum pcr- 
inccc potcrit , fcd potius locuscritj 
rcgulacquadocct, Nonincert4sfcdii! 
nccrtis locum cflc con)c<auris# /. iBc^ 
€ut iUe, § . cum in 'verhiSy l. non Miiter, dr-^ 
Ug-J. Hinc quoquc non rcfcrt.quanij 
ob caufamcontraiicntes pa<ilumiftud 
inivcrint , vcl qucm potiiTimum fincm 
rcfpcxcrint-j. 

Namcum manife(him fit, paSum 
hoc ufurarium cfle , non ampJiuscu- 
randum crit dc finc , obqucm ufurx 
ift jr praeftcnrur. Non cnim licct ufuras 
cciam ad pias caufas pcrcipcrc , ut diiu- 
cidc probatur t» c./uper eo de ufur. ubi 
%^lex4nd. III, Panormitano Archic- 
pifcopomhxc vcrba refcnbit, cunij 
fcriptora facra prohibeat pro alccrius 
vita mcnriri , mulco magisprolubcn- 
dus cft quis, nc ciiam pro rcdimcnda_» 
vicacapcivi , ufurarumcnmincmvol- 
vatur. Idem probacur i« c.t. &ftifij. 
Xfr. (fMe/l.f.O' in c. non eHputandd t.q.i, 
Kcquccnim malum admitccndumj» 
ut fiat bonum , c.fdciat homo c. fi quis dd 
secotifugerityC, quis arbitretur 22.^,2. 
Ut intcrim omitcam aUas qualicatcs 
hujus pa6^i conHderataSjCJc quibus evi- 
dcntct apparet longb fuiflc tutius at- 
quc xquius fl prxtcrmiflb hoc pa£lo 
' coofcrens pecuniam juxta naturamj 
, focictatis lucri 6c damniprorataejuf- 
dem pccunix particeps fniflec » quam^ 
quod citra periculi alcam ccrtum indc 
lucrumcxpciStatc voluit cummaxima 
yadura & dctnmcnto focij. 
3? Namctiif dcfitaff^cdtusjfitamen 
non abfit da mni effedus, a<flus illicitus • 
cHc ccnfctur , ut inquit Raldus in /. /. 
(0L2. verf, /tem^Marffnum quidy Cod.pro 
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yJw.Atquccxhisqaidcmnonfolum-. 
omnibusijs, quxfupraproopiniono 
affirmativa adduda fuere, abundb fatis 
fadl um cflc^ fcd <5c fentcntiam noflram 
fatis flrcnatam arbitramur. 

Quae t Hcct gcncraliter ita fcfcL, 
habcant.inrqrnn tamcn non ncgamusj 
fi mcrcatorifte^uiCambjuni Franco-. 
furrcnfc pcti^,probare pofler , lc vcl cx 
hac Ipfabfgotiationc , cujusnomifo 
focictaj fmtcpntj-aaa, vckxaliatan- 
fum lucn honcft^ ccnfcqui pomiflo, 
quantum rationc Cambij fibipromif, 
fumfuit, quod tum etiam CambiunL* 
iftiiti jurc pctere qucar. Nam crfi non.* 
defint,quiexiftimenr, pailumejufmio. 
diufurarium ufq-,adconon valcrc , ut 
iucrumpromiflum, ctiam probaroco 
quodjamdiximus,cxigincqucat, uti^ 
(cti^l^retin.d.confil.is2.Sylvan.<onf.io. 
numer.s^e. infin. & Reland.a VaU. conftl. 
ss. infin.volum,2. Opmio tamcn alitcc 
fcntientium vcrior cft & magis rccc- 
pt3,quam tcnuit-i t^lexand. confU.200. 
votum.g. Deciui confjp. verffecundo re. 
Jpendetur , &confil ///. ubi aif , taxario- 
ncm non rcdJcrc conrradium illici- 
tum fcd cxaaioncm.f/) £t confnp.verf f 
quimoproeocumfe^. & corfj22.coLfin, 
Cagnol. in l. r. numer.si. Cod.de jentent. 
qua pro eo quod interesi , Cravett.confiL 
tfp. numer.g. Johau.Plotm in Lfi quando 
numer.4sS' C. unde vi, & CMolinam in d. 
traaat, ufurar.numj^. & 3^. Modo in^ 
probando & xftimando hoc Intcrcflo 
non folum lucri fcd fimulctiampcri- 
culi opcrarum & cxpenfarum jufta ha- 
bcatur ratio, ut fupra dchocmonui- 
mus. Quiaverohocitamgcneredcfi. 
niri non potcft, idco judicis arbirrio ex 
circumftantijs pcrfonx , cemporis loci 
<5c tocius dcniq; ncgocij hoc dijudican- 
dum reliaquimus^per ca qux fupra ad- 
duximus. 

In t aeftimandocnim & raxando j 
Inccrtfle judicis officium maxinias par- 
tcs obtinet, ufquc co, ur fi probatum.» 
fuerit, quodalicujusinterlit, ncquo 

ramca 
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tamen de ccrta quantitatc Intcrcffo / in fin.&thiCagnol.num.s^. Cod, 

condet ', Judcx tamcn nihilominus Ae fentent. qut fro eo tjuod intereffy Ra- 

conddcracis ncgoci) qualitatibus ccr- ' ' fhael.Cuntan.conf.ioj.Corneusco». 

tam quantitatem dcfinire poflit > ut-. Jil.»s.infin. &confiis. ad 

fer text. in Lfi quod ex P4mphi/o, de leg.2. fin. volum.4.. 
not.BArtol.& Dd. Hti, & fcnfit BartoUn-» 

D J T I O 

SimonistllriciPiftorisHaitm. F. 



0 



ID£ oroninbqusinliisipfis 
tcrminis propofita: quztlio- 
nisydifputitL^hh.Panorm.con' 
fil.it4.Jib.2. quiitidcm ftatuit, 
padtum cjufmodi non valcrc , fed ci- 
dcm contradicit Mohnacus in tra6l.con- 
tra^. ufur. quafi.gy. num.66s. ita tamcn 
ut licitas tantum ufuras , quincunces 
nimirum» admittat , undc non tanij 
contrarius.quam divcrfus ab Abbato 
vidctur, £c Molin. fequitur impudcns 
t)\x%QQi!C^p\\^\otCahaIlin.iJMi{leloq^^44, 
In tcrminis vcro AbbatisproNcgari- 
vactiam fcntcntia fortiflimepugnai-. 
Hiffoiyt.Rtminsonfil.39Q.num.26. & uhe- 
rius confU.400. ferttt, ubi plcraquchic 
a parcntc adduda attingit » ui opcrae 
prccium fit amborum lcripta confcr- 
rc * quod qui fcccrit , facilc pcrfpiccro 
potcrit,utcr plenius hanc quxftioacm 
rcfolvat. Parcns tamcn Riminald.cum 
hzc fcripfit 3 nondum vidit , nccpoft 
cum vifuni fuis quicquam addidit , Vi- 
dctinccvBHrfat.cenfjiO.ji!. 

(^) Vidc quas novifsimc in hanc 
fentcntiam copiofifs. diflcrunt-j Fer- 
mand. yafq. illufir. toatrov. novifi. caf.6o. 



num.y.cum ftq(f.& Petf.\^ug.<JMorla. im 
Imfor'.}Ur.tit.i. quafiioH.^s. nuM.s6. cunf 

fin- ' ■ 

(^cj Vidc qua incontrariamfco- 
tentiam prodcfcnfioncu(urarum mo. 
dcratarum , ut quincuncium adducic^ 
Petr.Heigqua/l.i. fart.2. adde CMcrlamj> 
in emfor.jur.ttt.S quafl. :s num.S. CameL 
BoreLcofsf.ysf.nu.S.& /eqq. 

(d) Addc latiiT. cumulantesvaria 
cxcmpla Ludov. Peguer.jdecif crimin.^g. 
num.S.Caeheran.dectf los. numer.s.& }4. 
<JMarchifell.qu4tfi.}6.HHm.f. cumfeqq. Ja- 
han.Kop. qua(l.22.infr.&feq.23. CevaS^s 
quafi.s ss . ^ndrfai hin.lt br. ^.controierf^ 

(e) Vidc K^lexand. coDf.6i.autn.tf^ 
volum.2. 

(/) Ti^hocWidcHeSi.FelicJ.traif, 
dejociet.cts. 

(^g) Rtminald.d.confii400.nu,6o, 

(h) Vidc contra Daniei. tJHolUr. 
lib.2 femefir.c.40. & Affitd. decif.r. & ihi 
Urfil.in addtt.qui admittit.te. fro too. 

(i ) Rcfcrt Johan, Bafttfi, Ladercb, 
c$nf.70.nu.6^ 
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^Vk*30t 7V< 7^ rx» rUt fZt tSi t\» 

H^H jE S T I O IIL 

PACTUM INTER SOCIOS 

IN1TUM,UT QVAM QVISQn^E PECUNIAM 

in commodumfocietatisconfeccrit, exeapluslucri quanL* 

alter conreqj-iatur , an rntelligacur etiam de .ea pccurvia qua: 
(ludio qaidiiin ac induftria unius cx fociis conqoiiica cft , fub 
* iide tamcn & cautionc torius 

focictacis. 

S U M M A K I A, 



t. 

2, 



4* 

7' 



19. 



J3- 



14 



yoluntattsqmefliottes difficiitt»£. 

Vtrh» contrabentiutn intelligenda funt 
cum effeRu.declaratur nu.j^. 

EffeBus potiffimiim confnierandus , & ex 
qutlitate effe^ms cognofcitur po^ 
tentia cauft efficientis. decUtratHr 
num.sS' 

effetlu fit dencmiHotio i» ttntraSi- 
bns. 

EffeSius &finis fotUtein^iciendustiuhn. 
initium. 

A^HS ilii fotiffmiim adfcritendftS tujus 

contempUtione fkOm efi. 
In mutuopotiffmum conftierandum cttjus 

contcmplatione numeratio fa&a fitt 

atque hic felum obligatur. decLarO' 

turnum.sg. 
Tecuni.tcommuni fociorum nominemutuo 

accepta potiiis omnibus fociisqu^m 

uni eorum adfcribenda. 
Sociorum untts quod^efftt communi focio- 

rum nomine-, omaes gefftffe cenfen- 
' tur, 

yerba contraSus interpretanJa ne fint 
fuperfiua etiam contra ■profriam 
ipforum ft^nificationem, & n.i2. 

Airterfatiya diQio adyerfatur praceden^ 
tibns in jurt & in fkSo. declara- 
tur nu.fi.& nu.tfi. 

T^omine proprio quoties quis appeUatur 
potius perfon^ quamoffittj yelqua' 
Utatis alterius habtta ctnfetur ra- 
tio.declaratur nu.6}. 

In iiridendo lncro ittttr focios h^hendA 
, eitratio poriionLs coUata ad focieta- 
tetn. 

TaRmn inxaualita^em introducens inter 
focios non valpt. 



iS. Verha contraljeatium fecundum naturam 
contra^ius inteUi^er.da , etiam con- 
tra propnetJlfm eorum nft.^c. 

j6. Interprecatio ea capiendx eH , qu<x equa- 
ittati magis eH conftntaaea. 

/7. Itt interpretanda duhiayduntate potior 
ducenda ratto ejus quid de damn^ 
. yitaadoeertat» 

jf. loterpretatto ea capienda eSi perquam 
parus minns Udantur & nkmS' 
' ro 4P. 

tjf. Verha interpretanda contra eum qui iUis 

tutitur.dtclaratur nu.a^. 
20, Verha tontrnBus in dubiis pottfftmiim 

conftderanda. 
21 Paflum de conficienda pecunta inter focios 

io^tum inteUigitur de nudofttSio abf- 

queobli^atione& feqq. 
2jf, Verha ^encraiu legum dr contraSluum 

generaliter inteUtgenda. 
23* CQnfiaenda pecunia negociuth fejunQum 
• e^i ah ipfo contra&u mutui , nu- 

mer. ia. 

24. Verhorumproprietati indubioadbteren- 
d»m. 

2S' Secundum confue)udinem loci cnntra&us 
& qusris aiia dilfcftio interpre- 
tanda. 

2(. Verba pracedentia declarant fequentia» 
prjcfertim quando pint prspjrat^' 
Tia fequent1uminHm.z7.rtL quanda 
eadem oratione continetiturt nit.igm 
Itemquando ad fapplend/im oratio- 
nem yerb.tm jr.^^uodex pracedeti' 
tibusrepetendum, nu.j^. 

Se- AdyerfatiyaquaUtatertfcafiis prtceden- 
tis repetu. Idem advcrfatur in his 
qu4t funt ejufdtm generia, nu.ji. 

E E M i2.Cfintr4- 



50 L ! B R I T E 

}i. Contrahentes mn pr^fumuntur feipfos ^y, 

corrigerevolnijfc. 
gf, Interpretatio ea eSi capienda , per qifam 

iontrarietks eritetur, 
/^. yerbainteUiguniitrfecundum fuhjeUam 

mxreriam etiam contra propriam fi- 

gnificationem. so- 
Talta fintfubje^at qnaliapradicatade- 

wo^ftrat. //. 
Tetunu mutiio data efficitur accipien- 

tU. /^. 
gy. T^cuniam mutuo dcceptam ad fodetatem 

qui •confcrt lucrum i»ife percipere 

debet , & quomodo idxjiimandumt 

num.if/. SS» 
jg. In focietate lucrum diriJitur pro rationt 

portionis coUat^. 
jp. Operarum ciiam m luiro focietatis pro /tf. 

rata dividciido habenda ratio. 

41. Interpretatio ea csl cap^enda pcr qnam s?- 

iniquitate evitata res ad xqualita, 
tem reSucatnr. 

42. yoluntas eontrahentium potilftmumat' 

ttndenda. 4^, 

4i, VtAHntatescontrahtntiHminterpretaiio^ ^c. 
neinterrertendte non funt. 
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Intcpretatio fn capitxda eH per quc,., 
atius fuflrneatnr , ttijmctHtrapro^ 
priam yerbomm fi^rufUationem 
nu, 4.6. Qyin ctlam contra naturan» 
reiynumcr.^y. Ideo reginaomnium 
inttrprctatiomtm diciturj nu..ff.C 

Donatio non piajMmittir,fcdpotiks err 
vel fatuit.ts. 

Inducia ad itnum finem non dcbcn: coti^ 
trarium opffari. 

Ingraiiam conceffum non debet retorque ' 
riinodium. • 

Ad augendum adinventa diminutionent 
Bon dt^erit of>erai^. 

ycrba potius pro fupcrfluis cenfoida , 
qitam tit in<equalitj4 introducatur 
^ yel alter damno ajjiciatnr. 

ferha cum habere tjfe^lum fhfficit 01 : 
cum mtura rci cu/iverat. 

Fcrha potius ccnfeiiua fuptrfinai q, 
ut voiuntati d^ljromntts •iurL-rfei 
tiir. 

Finiojuris fkSium ipfumnon tblUt. 

Trtfumtiefurttor vlncit aliam. 

Pr^fumtiones prob.ibiies rcm liquidopa. 
• tefacere cenfentur. 



MErcatorcs duo cuni inita fo- 
cietatcaltcr nimirum A.du* 
as partcs, aitcr B. vcru unam 
. CGntuii(retjint(.ra//pitacon* 
vcncrunt : XTrts trc (0elcUfc(7«fff eit 
t>erti -(SiJnbcl jinn bejleif t>or d5clt 
bvin^m/ fo( ciMcm jcbrtt 31J ^dtycm gc^ 
bu^rcn^en Qintiyeil 3u gucc Somi^et)/. 
lebod) tt>4625. vor (0clt auffbnngct/ 
fol ^r bcn^albcff Cbcil / fo wol 
jm '^anbcl barort (?<»bcrt. Hoc cft: 
Quam pccuniam focii atl communcm 
Ibcictatis utilitatcconfcccrint, illaad 
qucmvis corum pro raca portiouc iiij' 
focictatecoliata pcrtincbit: attamerij 
quam B.confcccfit , de hac is partcrnj 
dimidia pcrindc ut A. obtincrc dtbct. 
Cumquc dcinccps K. ab alijs mutuo 
fbmptum pccuniam in fbcictatcmj 
contulinct, ncquc tamen ifrcmctco 
nominc caviflct .^fcd focicta? fidcnij 
fuam obligaflct. Fuitex hocqua:iitum, 
utrum dc hu|Qs ctiam pccunia' llicro 
niedia par$adipfumpcrtincrc>aa vcro 



pidxim iftud dc lucro jKqualircr divi- 
dcndo tantumdc ca pccuniaaccipicn< 
dum fit^quodablqucfocictati$obli>a4 
tionciuafidcconfeciflct-, ? Quapqut^ 
dcm qua:Ilio cunun votunratis non.j 
fatis cxprcfsc infcrprctaiionc vcrfltur 
(nihil cnim hoc Joco a contrahentibu 
dcco,cujv fidcpccunia mutuofumcp 
da cfTct.didum fuit)dilficilcmfauc h 
bct cxpiicationcm. 

Namj -{- intcrprctandovolunta 
tcm contrahcntium eum animus eq 
rum vidcri ncqucat , fa;piaimi crrar 
folct,ut monet-. Eald.in Lfrecihus.io^ 
verf. Dixi ergo , c. de^mpub^. & alm fub^ 
flit. 

,Ac prima quidcm frontc hauii? 
prxtcr ratioocm in hancopinioncnij" 
qaiidevcnirepoflet , ut cxilHmct , pa-' 
<aum iftud ea dc j^ccunia tanrummod^ 
intcUigciid umcrtl', quiim B' fidc pro- 
pria mutuo fumflllVt abfquc cauirono 
lociorumt 
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Hoc enim t ptimo fuadcrcvidc- 
jrtrjra illaiuris rcgula , quxdoccL^* 
erba contrahcntium intclligcnda_» 
(Te cum cffcdu , /, fen. §. pen. ^S^if ^fis 
m aui w jus voc. 1. qifetics , ^ui fiti/d. 
■g, L diudeii capert > de verbor, figntfi, 
(^uiremf ignori, %.fi tuTttium, defurt. 
p.fin, junci. glofde JponfiL e. relatumi 
cltric.nonrefident.L t. § fin.ubihecnot. 
tfon. & Dd. Quifatifd.cogjafin Lcum 
•iddm , §. /juottes , de jurifd. omn.judie. 
am dfecuDdami(la,vcrbahujuspa' 
iita intcrprctari volumus , ut cffc- 
im vcre fortiantur , utiquc id , quod 
pccunia conficicnda di^um fuiiL^» 
:cliigcndum videtur deca, quam fua 
jtiooc atquc adco cum cft'c<flu 6c rc- 
:a confcquerctur, cum ncmincnij 
»crirc liccat/ quiabfq>cautioncpc- 
liam mucuo darc vclir,ac prcptcrca 
im cftcclum (i confidcravcrimus, 
runianiconfecillv: nondicatur ^ qui 
tionem conominc non prxtlitic-». 
i o potius fecundo cx hac cadcm ra- 
ic diccndumcrit>pccuniam mutub 
tptam,pro qua focietas fidcm inter- 
Liit, non tam a B. quam ab ipfamct-» 
ccatc j qux ctiam hoc nomino 
in£la tcnctur > confcdam cen* 

Cum 't rcgulariter in omni a(fla 
ffimum fitconfideranduscffldus, 
bi not. Dd. C. de Infiit.& (ubftit. §. 
nfltt.de ban.poJieJfLfin. C. ejui admitt. 
ibt fecuntam , C.fi cert. fetat. Et cx 
itatc effcdus arguatur & dignof- 
r porentiacaufxcfflcientisi/.r^mj 
noTja^n , circa fin. C. de judtc. in pro- 
Inftit. §. ^^orumutranifuevianLi, 
ttngr i2.qua.i. i }. Cod,de (umm. Tri' 

llfqucco, utficffc<n:usadomncs 
neac»caufactiam tpiaounncs atti- 
vidcztUT yLcu;ftie^ec7ttsdereg./ur. 
ziobrcm quando on^ncs focij fi- 
fidem fuam inrcrpofuciunt pro 
aia mutuo accs*pta , enani iplaj! 
obliganoujs j xt^.ciX, contradmf 
d omncs iiQtul pciiuicicccQicbi- 
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tur , nequc ade6' uni foli afcribi'po« 
tcric_>. 

Magis cnim -f in contra£libus at- 4. 
tcnditur cffcflus, quamfonusvcrbcH 
rum & ab cffcclu potitjs dcnominatio 
ficri dcbct, Lfi unc. in prtnc. iocati,LinJu* 
lam de frafcrift, verb. L Lucis*s r. ubi Dd. 
depofitij fiaUenam yinfin. & L ubi donM-. 
titr.de donat.caufmort. qujE jura ad hanc 
rcgulam accommodat Cravett. conftl. 
it^i nu.i.dr conf soi.n.^.^cncnlitcr con^ 
cludcos.fcmper magisconfidcrancmai 
cffctffedlum. 

Pertinet thucetiamquodvulgo S 
tradi folct in contradtibus, effedum dc 
fincm potius infpiciendum , quam 
initium , c. commijfa, in frinc. de Eie£f^ 
Itb.g.l.fi flipuiatus ejfem abs te, i. inftiiam-3 
intra btcnnium , de verbor. obligat. i.& fi 
non fint , §. ferveniamHs in fn.de auro & 
argent. legat. cum fimii. congefiis ab Ever» 
hardo in loco a virtute fints nunier. ttrtie, 
Prartcrca hoc ipfum, vidchcct quorics 
communi focietatis nominc cautio 
pra:(latur pro pecunia mutuo acccpta, 
quod tum pccuniam iftam non unus 
duntaxat fociorum , fcd omncs pra> 
curaffc vidcantur, Tcrtio colligi- 
tur cx trita iUa juns rcgula , qua tra- 
ditur. 

Non t tam ipfum adum confidc- ^ 
randumcffc, quamcujus contempla- 
tioncfiat, Lfi pater §. cjui duos, cribi 
Baid. deadopt. & quod adlus, qui gcftuj 
ci\ contcmplationc altcrius , ponus 
huic quam illi, qui gcific , affcribcndus 
fit , i.fervo legatOy%.fiteflator & tbi Bar- 
toL de ieg.t .fideicommijfa §. iuterdum, & 
l.plerunque de leg.}.i.4..% fin.de Itberat. le- 
gat. Lfed fi plures. §. inarrogato. ubi iat} 
Dd.de vulgar.&pupiU. Non cnim ambi- 
gcndum>quini$,qui pecuniam mutuo 
dandofcquiturfidemfocietatis , hoc 
potidimiim faciac contemplitioneo* 
mniuD) fociorum, non autcm c)us tan- 
tu m qui cum ip(b contrahir, quare ne^. 
gocmm iHud vcl ex hac rcgula non uni 
lociorum, fcd omnibus potiusaffcri- 
bcndum crit. 
EEl^ z Nam 
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Nara reguUtn iftam ctiani in mu- 
tuo proccdctc , atquc proptcrea magis 
cftcattcndcndum*cujus fidcm fccuius 
cft, <5c qucm ittde obligatum clTc vo- 
luir , is qui crogavit pccuniam , quariL» 
7 j- cui numcratio fada cfl: , quarto loco 
piobatur tn l.ftfMpiUty §./. de negoc.geft. 
drin l eumqmmutUHm ficert, peut. & 
int. biac^u^rttur^j. ihieumcjMicontra>. 
hittotum fervi pcculium velut patrtmoni- 
um intuitarf.'yde pecul, Ncquc fanc mi- 
rutff , cum in muruo rc contrahatur 
ob\\^iiio,text .itt pr.InJJtt.quih.mod.rc^» 
cof)trah,ohligat. Ideocjnc fipluriurru 
nommc quis mutuoacccperit pccuni* 
am>omncs,quorum nomuicidfa£tum 
cft> catcnus conrraxini' cenfebunrur, 
quatcnus ad cos pervcnit , & ipfi fidcm 
fuam inrerpolucrunc-. , l. fi n$» fin^ 
guli, a contrario fin/Uy l, cumte,ficert^ 
fetat, 

Ex quoinfa^li fpccicSpropofito 
non alicna confuluit Corneuj conftl. jtj. 
5 'toL.i. quandot alccr fociorummuruo 
accepit pccuniam > confidcrandum cf* 
fc> qua contcmplationc pecunia fucrit 
mutuo data» ficcuius pcriculo, atquo 
indcconcludit, fi fucritmuruodata_# 
nommc fcu conrcmplationc focicra- 
tis, quod tumilia pccunia non focio 
mufuo accipicnri, fed focictati aflcri- 
bcnda fit, arg. d. L.fed & fiplures §. tn ar. 
rogato.devuig. dr pupi/i, i. dotem tjuanu 
dcdit^ de colLit. bonor Ifi vcro, in princfo- 
ht.matrim. l.profetlitia dejure dot. 

9 Potifiimumcnlm-j-CquintoJinj 
focietatis contradu locum obtinct> ur 
quodunus communi fociorum nomi- 
nc gcfiir , eo loco habcatur , ac fi ab o- 
mnibus fadum cflct. IdcoqueJiccc_< 
unus cx focijspccuniam mutuam im- 
pctravcrit , fi ramcn reliqui focij fidcin 
etiam fuamobligavcrint, pccunia ffta 
non ab uno duniaxat confc^tavidebi- 
tur.fcd ncgotium iftud ad omnes aequc 
pcrtincbit, utapparct^fAr/. acaiienum 
jun£li ^lofiin verb. contra^um pro /ocio^ 
ubt glof.iQn^ixi alienum cciamab uno 
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fociorum nominc focictatis confra- 
dtum pcrmdc habcri , ac h ab onmibus 
contraclum elVct.Idqiie difcttcdocuic 
Baldm in l cnm Cod.fi certum petat.uhi 
col.z.verf.unde interdum ait > quando cx 
duobus focijs unus in adminiftrarionc 
aliquid facitnomincfocictatis > quod 
tumaltcrcriamvjdcaturfaccrc , mdc^ 
infcrcns, fiunus mutuo acrcpcnr pc^- 
cuniam.vcl (ut loquiiur ipfc)fafta Cl_» 
crcdcntia uni ex duobus collcgis , & 
altcr fc cxcufcr> quod non acccpir > fcd 
fociusfuus > iliacxcufariononvalcat.*. 
Scxto huic opinioni fuffragarictiaiTL: 
vidcntur ipfavcrba inftrumenti fuper 
contradu focictatis confcripti , diiui 
primo rcccnfctur , Ibcios convcnillo, 
quod pccuoia > quam jn comnuincni 
ncgotiationis uiimiob alij.v mutuo ac- 
ccperint> ad qncmviscorum pro lata 
fuaporrionc pcrimcrc dcbcat ,atqno 
hisproximc fubjun^itur , quam tamcn 
pccuniam B. coofcccrit , cam pro 
dimidia parte ad ipium fpcdlarc d<>- 
bcic^. 

Nam cum ctiam prarccdentibu 
verbis li. comprchcndatur > atquc iili 
diferrc difponatur, ad eum pccuniam 
aliundc confcdam fivc mutuo impc- 
tratamduntaxatprorata p(>nionc, id 
cft >pro tcrria p.irrc pertinerc debcro» 
atquc his proximc fubjungatur > quan 
pccuniam ipfc confecerir , illius par 
tcm dimidiam adcum fpcftarc dcbc 
rc: Utique hoc uUimuindcalia pccu 
nix conficicndi tationc , <Sc quidc 
non de ca> cujusnomineipfafocicta»^^ 
cautioncm praeftarct > de qua in prioriV 
bus verbis didum fucrat, fed potius dc. 
alia>videlicctdepccunia,quamiua fide 
impetrarc;, intclligcndumerir, cuav 
alioqui pra'ccdcntia vcrba quarcnus- 
pcrfonam B. refpiciunt pcnitus cflcntjt 
ibpcrftua , & fi dc cadcm pccunix con 
ficicndx ratione accipicnda forcnt-./ 
longc commodius ita proferri po- 
tuiflenC-- : C^am pccuniam A. con^ 
ftjccric-^ » hxc cuivis fociorunij 
pro rata porcipne adfcribi dcbcc, 

quain. 
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iaam vcro B. impcrravcrit, luijus di- Cum rcgularitcrquoricfciinquo li 

■nidiam partcm fibi vcndicarcpoterir, aliquis nominc proprio appcllatur, 

4.t proindc in propofito locum invc- tum potiusccnfcarur pcrfonx habita.» 

tjiat regula doccns, vcrba contra£Vus ratio» quam velofficijvclaltcriusqua- 

ita intcrprctanda cflc , ncfintlupcr. litatisextrinfecusacccdcntis,/.»^^»*»- 

flua , fcd ut fcmpcr aliquid opcrcntur, ^usmjntiffa l.f>ritccdenti adTrehelL I.4. 

l,r. in pr'mc.& ibtnot, ,^odtnetmcAuf. %.t*> eum,deadmi»iftr.rer.4idcivit.perti-- 

i.r. in fin. cum ibi tict. admuniap. i. cumj nea. i.Ji communis fervus ita de jlifnlat» 

^iijs sn fin. C. decurat.furtof l fin. §.nenj fervor. ubl licct fetvus,qui duobus Do- 

atutcmfilio yC.de bon, e^ualtber. Et no minis nomine appellarivo ftipulatur» 

vninimum quidcm verbum in conira- illis acquirat pro porrione dominij : ta* 

£libus appolTtum ccnfcri debcrc fino mcnfi in rtipulationc noniina propria 
virtutcaliquidopcrandi,/;»^«//i?*/i«'. ipforumcxprvffcrit, ccnlctur ad pro- 

ritifr.C.de contrah.emt.if.p. pnam ipforum pcrfonam abfque do- 

Quinimoverbactiamcontrapro- minij qualit.3rc rcfpctflum habuiflo» 

priam corum fignificationem acci- atque propterca ipfis proponiontbus 

picnda funtpotius,quam ut nihil opc- vinlibusacquircrcvoluifle.Nonoopi- 

Tcntwi. l. (i/ltpulatM fueroper te ydever. nio illa hac rarionc plunmum confir- 

b»r. ebligat. L.fiifulattotfla.^.fedfifervus^ mari polVc viderur, quoniam cx inftru- 

§. poJsidere,eod.tit.c. fi fenteatia de (eut. mcnto locictatis apparet, A. duas par- 

txcornm.lib.a. Bald. inc.t, de Capitan. qut tcs , B. vcro unam duntaxatad focieta- 

(uriamvendid. Idcm fcptimddcnotaC-. icmconciHifle,afqucproptcreaillum 

propnctas di(ftioais adverfacivx ( ca- nomincpccunixfidc fociorummutuo 

mcn ) pcfquam verba hujuspadicon- acccptac pro duabus parribus teneri, 

trovcrfa prxccdcnnbus anncdun- hunc vcro tantum pro tcrtia devio- 

tur. dum cfle. Modo fi lacrum pccunia 

I Nam •f cum natura advcrfativse iftaqu^fitum ad hunc prodimidia par- 

di^ionisfic, ur prarccdcntibusadvcr- tc dcvcnirct , plus lucri pcrcipcrcC-., 

fcrurin jure& in taclo, & divcrfumj quam habira ratione portionis ad fo- 

carumanncctat,.5i*r/<?/.M / hocamptiu^, cictatem collatxadipfum fccundumj 

% dehisautem,num.i.dedamnotnfe^.& a:qualitatis normam pertineret , ac 

in l.patris & filij Kum.i. adfin.de vutg, & plus cciam quam pcnculi&oncrlsfu- 

^/;r^//74r. velhincjurccolligipoflcvidc- ftincrct. Quodqiiia maximam intro- 

tur , in fcqucntibus vcrbis dc alia coa- ducit inafqualitatcm^atque adco ratio- 

iicicndx pecunia: ratione , quamdo ui & naturi locictatis plurimum ad- 

quain praccdcntibus difturo fdcrat_ij vcr(atur, ideo vcrifimilcnon cft,con- 

atqucadcbdcca, proqua B. propriam trahcnteshoc fcnfiflc,fcdcrcdcndunij 

fidominterponerct, convcntum tflfo. pwius illoscum natura contra£lus fe- 

Potcft infupcr in hanc fententiam o- icconformaflc.atqucproptereavcrba 

£tavo confidcrari , quod hotloco ubi iftapotius dc ca pecunia intcllcxiflo, 

dc pccunia a B.conficicndaa£^um fuit, pro qua B. propriam fidcm obligarcLj, 

isnoa utioprxccdcntibus, cpmmani quippe cum naturx focietatis conve- 

fociorum ftd propno noaiineappclla- nicntiusvidcatur , ur is, qai pro pccu- 

tusfuit. Namcx hocctiam magis vcri- nia muiuoacccpraobligatut » plusct- 

(imilc fit hoc ioco dc ca peciinia agi , iam Idcn indecxpcdct. 
quam B. non communi locteratis no- /Equiiatis t cmm rario , qux 

• mine, iSc caurioncalocijspra-ftitaim- potiflSmum in focictaris contra- 

pctravit,fcdcaquamfuonominc&fi- du confidcratur, hoc exigit, ut jfL» 

d(.'}:ropriaiaccrpolica confccic. diviJcudo (ucro habeatur ratio por- 

£ £ £ 3 cionis. 
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tionisjquatu quifquc fociorum contu- 
lic ad focictatcm, d.l.jifocietatemTntcum 
l. tfuid ertim & d. l.Ji non fuermt fro focio» 
£c uc lucri & damni par H racio,/./^ unus 
6g. infin. fro fociOy §. de iUa verfillud ex- 
feditum. Inflit.de focietst. 1. id c^uod de pe- 
ric. &commod. rci vend.l.fecundum itMtu- 
rAm,dereg.jur, 

Urquo t ut ncc ctiam juro 
contrahi pollit iocictas, uc unus focio. 
rum periculum fubcat , alccr vcro lu- 
ccum , l.fi non fuerint, § /. verf fi modo 
aliquid plus contultt focietatt pro focto , uii 
glof.tn verb.foctetdti , rcfcrt crcs opinio- 
Dcs, & tandcm concludit, fcntcntiam 
Azonis cxiftimantis ejufmodi pafta 
inxc]ualitatL-m intcr focios incrodu- 
ccncia pcnitus non valcrcAcnorcm cf- 
fc, quia , inquic , fociccas habcr jns fra- 
ccrnicatis,uc pluribus oftcn<li/;/^r. (fUA- 
Jlion.i. num.2. Quarclccunduni hanc 
focietatis naturam' magis vcrba hxc 
dubiaitaeruntintcrprctanda, utxqui- 
tatis rationi convcniant, qunmurtni- 
quitatcmcontincant , atqucade6na< 
turx contradus advcrfcncur. 
Ij Nam t vcrba contrahentitim fc- 
cundum naturam contraclus c.vaudi' 
cnda funt, l.fifiipuUttts § verum de u/ur. 
l, damnijverf. Et ijuodinfiipuUtioncde^ 
damn. infeCi. praifcrtim vcro quando 
hac mccrprctationcxqualitati confu- 
Utur , quippc t cum xqualicatis conH» 
dcratio ad coiligendam mentcm con- 
trahcntium plurimum momenti ha- 
bcat, 5c ca fcmper mterprctatio pra^va- 
lerc dcbeat, qua; xqualitati maxim^ cft 
confentanca , l.iUudinfin. C.de collat. /, 
cumf4ter%.evinio,de Ug,2.l. cjUAfitum, 
^..fed etfi Papiniantts ^de fundo infirud. 
not. Bartoi. per tllum text. tn l.fi pater in^ 
princ. de donat. Dectus conf.^i, col.i. & 
confil 43, in fin. &conf.tz2. infin. Dcni- 
quc licctuitraha^cnuscommemora- 
ta aliquod ctiamnum fubcffct dubium: 
tamcn fxpius dida vcrba potius pro 
co, adqucm dua:negotiationispartcs 
pcrtinenc, atquc proptcrea plusperi- 
culi fu[liact,quam pio aitcro«ad qucm 
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tantum.iiodotcrtia fpt-aar, intcrprc-j 
tandavidcrcntur. 

Tu m quia is ,ad v^uem dux partci 
pertincnt, dcdamno vitandoccrtaL^, 
altcr vcr6 dc lucrocapcando: fcmper 
tenim in inrerprcranda dubiavolun. 
tatc contrahentium potior duccnda' 
cft ratio cjus^qui dc damno vitando laJ? 
borar j/. Procuiut, de damno infeiio.I.furig^, 
ignorantia , & i. regula de jur. & fa£fi* 
tgnor. I. fn. §. iicenttam Cod. de jur. de.i 
iiber. ^ 

Ht t ca plerunquc capienda cft' 
interprctaciojpcrquamconcrahcnrcs, 
quoad cjus fieri poccft , damnno mi- 
nusalficiantur , c. cumdileiittie.adaML' 
dientiam de Cleric.nottrefid.Alex. confss. 
volum.i. 

Tumtctiamquiais.quimcdiam 
lucri partcm affcaar, lolia verbis in. 
ftrumenti niritur. Nam rcguljirircc 
inccrprctatio contra cnm cft Ijcicn- 
da , qui verbis conrraaus nitirur, /. 
veteribmf de faclis I. Labeodecontraij. 
empt. I. qutcquidafirtngenda, deverbor.> 
oblig. 

Cxvrum ctfihic atqucidgcnns 
aha in opinioncm iftam fpcciosirquu 
dcm profcrantur apudmc ramcn tan . 
tum non habcnt pondcris , ut mihi 
cam perfuadcrc valcant , quinpotius: 
contra arburor ca , dequibusfcrm; 
nobis inftitutuscft, padVi vcrbacriai 
dc ca pecunia intdligcnda cfle , quai., 
abfq; uUo proprix obligationis oner 
B.confccerit. 

Quod ut plcnius dcmonftrcmus, 
ipfa, t vcrba pat^li exaaius confidcran- 
da erunt , quemadmodum in dubijs 
voluntatum quarftionibus obfcrvari 
pUrunquc io\ctJ.jurifgentiu?n ^.pa£lo. 
rum , & ihiitot, Dd. depaCl. i. tta fiupuiaJ. 
tus,%. Cljryfigonitt de verbor. ohitgat.i fin- ' 
ibi. tentr/Iipuiatioms infficttur C. corn^ 
mun. Mtriufque;udic. c. fjn.ext.de verberi 
h»if' 

Ac primc quidcmverba illaad 
modum gcneralitcr atqucfimplicitc 
funt conccpw dc pccunia ccnficicn^ 

da> 
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rodc obligatione , ncdum de caucio- 
ne, aquo illa prxftanda fir>vei cujus H- 
dcsincerponidcbear , ulla fuic fa<5ba-> 
menricquarc vel cx iioc ipfo verillmi- 

7 lc firconrrahenccsminiroedceo» cu- 
jas fidesfivc caucio iotervcnirc * vcl 
quiseonomincobligaridcbear,roIlici' 
ros tuiOcj duntaxat ad nudum fadunu 
conficiendi pecuniam, quod abipfa^ 
obligacionc eft fejundlam refpcxiffo. 

2z Njmtficuc legum verba generalia 

( gcncrahccr func accipicnda , /./i in fin. 
C.de dotispromtji. l.t, %,gcnfralitcr de leg. 
frjtfia/id. ncque admacccnda cftrclhi* 
^ clio,ubiJcx non diftinguic,7.Wf ^r^w^. 
de\pubU<an.l.2.%.convenire dejud^ l. quos 
frohibct , de f/ofiulando l. item apud Labeo, 
^.gcneraliter de injur. Ica eciani verba_» 
generalia concradtusgcncralicer func- 
accipicnda^/.f/sv^i^r.^. LuciMdepail. /. rC' 
gula %.fin, de jur. &fa£l.ignor.lJ procu^ 
ratareCjuandaticum fimtlib. ufquceo 
ur omnia comprebendanr , quibus vcr- 
ba convcniunc , /. /. %. locfuitur de MJgi- 
{Irat.conmn lj,%.toties de damn. infe^t.l. 
hos accufare %.otnnib. dcaceufat. /. quod 
conflitutum dc mi/itar. teft.wi. l jam au- 
temyde admimflr.tut, Idcm lccundo ma- 
gisdenocac ipfaproprictas locucionisj 
canficcrcpccuniam @r(0(c»uffbringen/ 

3J Cuivis "I" cnim> qui Gcrmauici Idioma- 
tisnonpenitus cfl rudis»patetj quod 
mucuum ipfum a ncgorio conficien- 
pecunixplurimumdiffcrac,& quo- 
tiefcunqucdchoc ulcimo, t>on^((&t 
<iu|f6rin3f n/vcrba facimus,quod mini- 
inc concradum mutui , undc obliga- 
tio defccndic ;, & ad qucm caucioncs 
pcctineanr.dcfigncmus, icd iftud dun- 
taxac fignificcmus> uc is > qui pecuniae 
conficicadjccuram fufccpicfcdulo in- 
dagctatqucexpifcctur illos,qui pccu- 
niam foenebrcm h^bcnt» & adfum-- 
mumillispcrfvadcac, ut illi cujus nc- 
gotiumgcrit jpccuniam mutuaradcr. 
<^o impctrato , muncri fuo abundc 
fatisfeci(recenfctur,ncqucampiius dc 
cololiicituseft , qucaiadmodutn do 
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nautuo potroconvcniantjvclquomo- 
do pro pecunia mutuodatacavcatur, 
fcd id omncdcinceps intcr crcditorcm 
& dcbitorem pcragitur, ut proindene- 
gotiumpecunixconficicndx cum ipfo 
contradu mutui five cautioncco no- 
minc prxflanda nihil communc ha- 
beat>fcd hscpcnitus finr fcparata. Mi- 
nime itaq; vcrba hujus padi in eamj 
fcntcntiam rcrorqucri potcrunr, quafi 
is> qui pccuniam procuravit >eciam iua 
fidera intcrponere di.bcac,quippc cum 
id oo cara huicquam illi,cujus nomine 
pecunia impccratur, iSc qui cam accipic 
mutuam , incumbat, itd pociusjuxta 
propriani corum fignificacioncm ia- 
teiligendafuncdc fimplici ac nudonc- 
gociopccuni2:conficicndc,quodacau- 
tionis oncrc cil fcj unAurrij. 

Si|cnim unquam ali;is,cercc vcl ma- 
ximeindubiis voluncacum quxftiooi- 
bus propricCas vcrborum confidcran- 
da & pcoprixiplornm fignificacioni re- 
nacitcr 'mC\iict\^\im yl.fi quis ftiputatus 
Jit Stichum. l. ita fiipulatw §. Chryfogonus 
de verbor.oblig.lfidcjufjor Magtflratuum, 
%,cumpro K^ureito defidejnffor. l.fin.Cod. 
commun. ntriuf^ judic.c.cum dtleiii, de^ 
don-at. c. pctttio. de procurat. l.femper 
gem,de jure itnmun. 1. 1. § . lictt autcm,2o. 
de Exercitor a^. Sunc coim vcrba ad 
liocordinaca , ut voluntarcm diccniis 
dcmonitrcnt, /. Labco. § idcn:Tubero de 
fuppcUJeg. cummultts altis ad hocpropofi- 
tum congcftis a Curt, ftn. conf ^g, in fin. 
Hanc intcrprctationem tertio confir- 
mac etiam quotidiana cxpcricntia^ 
Nam cam fcculo hoc cgcntidimo rci 
argcntaria:magna fit dilficulras, mul- 
tos rcpcrirelicct,quiopcram fuamirL» 
^o duntaxat collocant , ut indagata pe- 
cunia ftcncbri, egentibus viam ejus 
impetranda;monflrent , cxquoma- 
gnum facpJi quaeftum faciunt:, neque ta* 
mcn proptcrca fidcm fuam inierponc- 
re,vclalioqui caverctencntur, fcd fof- 
ficit cospccuniam focncbrcm indlcaf'- 
fe,& ncgocium promovcndopro.xcnc- 
ta:partcs egiflc, prxfcrtini vcro mcrca- 
Et-B coribus 
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toribns magnas negotjationcs cxer- 
ccntibus» cam id linexrc alicnofacc- 
rencqucanc, horumoperaadmodurtu 
cft ncccffaria, ufquc co ut magni bcnc- 
fici) loco habcrc foleant , fi quis pccu- 
niam focncbrcra ab aliisiplisimpetra- 
vcrit > Ucet nullas obligarionis partcs 
fufccpcrit. Sccundum hanc itaq; cOm- 
muncmatquc frcqucnrcm hujuspro- 
vincissconfucrudincm vcrba hujus pa- 
di accipienda crunt dc ciufmodi confi- 
cicndspccunix rationc,qux cum ob- 
ligatione fivc cautionc nihil commu* 
nc habcaC-». 
35 Q^ando cnim t cx vcrbis contra- 
dus non fatisapparct > quid aclum fit-, 
tum id fequcndum , qiiod in regiono 
illa frequen tatur. /y^w/^rr hfltpitUtioni- 
hu<s^e reg jur &fecundumconlvctudi- 
ncm loci contraftus intcrprcrandus, 
l.^uodfinoUty^.quiapdud. de adil. Edill. 
(ir in l.fifundtts de evi£lt»n l fi fritu § ,fU~ 
cutt de acf. fluv. areend. c. caterum de do~ 
nat. i^lex. coa/. 22. num.3. voL 7. C$rn. 
conf.2S.col.pen. vol. z. Socin.conf.iit.cel.^» 
'verf.fed & certe, & conj. 144 col.z. voL 1. 
J>ectus confip. num.t2. Parif.conf <)o. nu- 
mer.41. vol. I. Ncquc id folum incon* 
traftibus locum obtincr.fcd »8c gencra- 
htcrquj:visdifpo(irio Jiconfietadino 
loci iutcrprcrationcm rccipitj Alex. ins 
l. hujujmodi tnprtne. deleg. t. & confj/. 
lib. 2. &cottfio7. col pen. Ute Felin in c, 
fum me coi & 4. de confltt. Ex quo ct- 
jam pollalios. quosrcfcrr.g.^ncrahrer 
rcriptuni rchquit, Cagnol ind. l femper 
inflipuUtionibui num.tf. quod omnis di- 
fpolitio dc mundo intcrpretarioncrrL» 
capiataconfuctudinc. Qnarto idemj 
ctiam dcfignant vcrba praeccdcntia-,^ 
qiibusfocij dcpccuniaabipfisad com- 
muocm focietatis unliratcm confctla 
convcncrunr. Extracnimomncm du- 
birationcm pofitumclh verba tllado 
ca pecunia intelligenda cffc , pro qiia 
ibcij omnescavcaor,id quod cnam cx 
eo , quod communis focicratis urihtas 
confidcrarur dilucidi aupirct: Cnnij 
iuq^uc hiTccmoxanacttancuricqucn* 



E T I I 

tra,qi'ani tamcn pecuniatn B.confcc 
rit,crcd)bilc ianc cfl,ha:c iccundum il 
la atq; adcodc pecunia, proquaomn 
rocij fidcmfuam intcrponant, intclli». 
gcnda cflo. 

Namvcrbat prxcedcnria dcclararc 
foltnt rcqucntia,/y? fervtu plurikm ,§. 
fin.dc leg. /. Lcfui non mtlttahat , §. Lucioy 
dc hared.inftitut.l.ReguU % iiiet^verj.ini- 
ttumconfiitutionis demonflrat. dejkr.& 
fa5f. ignor. & t quotiefcnnque pricc- 
dcntia funt prazparatona fcquentiumj, 
tunc fcmpcr vidcntur cflt rcpetitainj 
pra:ccdcntibus,5/^/<^ in Lfer retenttonem 
C.dc ufur. quod refert Barbat. cenj. 44; 
num.it. V0L2. 

Prjcfcrtim tvcro quando ntinpro- 
pofitotam praccdt ntia quam fcquen- 
tia uno verborum an.biru dctcrmi- 
nantur. Nam tumvcl maxirrcfequen- 
tiafccundum prxccdentia intclligcn- 
da,urunam dccandcm habcant dctcr- 
mioarioncm juxta regulam, Ljam hce 
juretn f rtnc.de vuigar. & pupiH.l haredi- 
tatem C. de impub. & al:u Jubfiit.Lin tefia* 
?»ento C. detejiam.militar. Qnibusinfu- 
pcr acccdit,quod vcrba hxc ira finc* 
connexa , ut ad intcrpretationcm fc- 
qucniium omninoncccflc fir rcpcterc 
vcrba prxccdenria , S)fm ^onDrf {iitn 
()rf)fn / ctf. ad ncgociaiionis utilita 
tcmj. 

Nam^fvcJ cxhoctantomagis collt- 
gitur,verba illa kcimduin qualitatcm 
prxcedcncium intclligcnda cflc , cum 
plcrunquc quoticscxverbispra:cedco- 
tibusquardam rcpctunrnr, haec rcpeti- 
tio omncs qualitates fccum trahat,/. 
jSjfetotOyde hared.injlit.i.intefiamento dc 
con^it.& demonftrat.Bart. in i.fitjttn fer' 
vum^ § fin.de leg.2 inLt. ^ fin.Jif^mii^ 
furt fuijdtcaturj&in i.prator ait 
hacdtfferentta vt boner. rapt. (juem Jequt^ 
tur Imoi.inciem.i.^rc.fin.de Jupplend. r 
gitg.praiat. Baid. & Tlorianus tn l. (fuei 
admedum § hac verba ad i.Ai^utham. f 
quod eriam quinto dcnotat proprietas 
di6l)oniS ad vcriati vx Tamen , pcr quam 
lcqucocia annc^untur prarccdc niibus. 

QuaQ) ViS 
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50 Quamvistcniniadvcrfativxditflio- 
nC5 plcrunquc divcrfum cafum praecc- 
dcntibus fubjungant , folcnttamcn ct- 
jamquaiitatcscafu^ praECcdcotis repc- 
tcrcfolis iis> in quibus manifcftc rcfra- 
^%titwtiCyizc'^x\s,Mt dtctt Bald.iniomaes 
pfuit^coLgxirca medji.iude jn(Ht- & ji*r. 
^ncw (equitur Tetrtts de Anchor.ift c.Cano- 
iiHm (Idtuta.vcrfe^usrit etiam Bat utrum 
uttum Statutum , de coitflit.Alex.in l.filius 
a patre irt prin. n.^.ubi etiam Jaf.de liher. 
(jrp^tfthum, Jaf.inl.flane,^.qu9dfirenL^ 
nst.i. deieg.t. 

31 Idcoquc non oranino praiccdcn- 
tibusa<ivcrfatur,fcd ut folum,quaEfunt 
C)ufdcm gcncrisi Bart. in i. mariti %.fin: 
4di.jui.de aduit. Alex. in d.i.fiiius apatre 
Jaf.tn l.jurifgettium %.ejutnif»o n. lo.de^ 
facl.& tnl.2. n. i.dcrejud. Ut jgituriru 
propaliro diccio advcriativa hanc fui 
propriam naturam rctin^at, »Sc praecc- 
dcntibusadverlctur m codcm generc, 
qualitatesque ptxccdcniis claululx re- 
petatjconcludcndum crit,qucmadmo- 
dum prxccdcns claufula de pecunia, 
quoi (ocietace fidcm fuam intcrponen' 
tc conficitur, difcrtc loquittir , itafc- 
cundiim lunc etiam fcqucntcm clau- 
fularade ejufmodipccunia intelligen- 
dam clte. Sexto adminiculantur hUco 
criam alix claufulx inftrumenti , dumj 
vidcl.focij convencrunr>fi altcruter cx 
ipfis plus quam tcneatur.ad focictatem 
contulcrit.quod tum cjus pccunia: no- 
minc vellntcrcflc ipfiprxftari vcl tan- 
tundemvici^Iimmutuo dari debeaL^. 
Item paul5 pdft pa£hi fuerunt^alterutro 
fociorum portionem debitam non^ 
confcruntc , mtcgrum altcri clfe dcbc- 
re»ut vcl damnircrtaurationcm pctat> 
a focio ccflante,vcl ipfcquod altcri in- 
cubuerat,confcrat>atq; lucrum pro ra- 
tapccunixcoUatzcxpccbct. Si cninu 
verba hujus pacii,dc quibus jam agi- 
tur,intelligcnda cftcnt de pccUnia ; qui 
B.cautionc a femct4>ra:ftita routuo ac- 
cipcrcc*tum illa pecuniaproea habe. 
rctur,ac fiipfiusfuiflct pcoptia 5c iple- 
mct^ de fao in focictatcm contuliflcu^ 
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qucmadmodum in fe^ucnti jflmda- 
mcnto dcmonftrabimus>atq;adc6lo- 
cum invcnlrct alterufrum cxhiSjdc» 
quibus in fupr.didlis cJaufulis fuit con- 
ventum. Quorum utrunqiCum pcni- 
tusfcparatam habcat rationcm abco, 
dequo fa:pedi£tis vcrbis padi fucrunt-. 
focjj»non foliimmagna intcriftapada 
contrarictas & pugnantia fcqucrcfnr, 
fcd aliqua cx his prorfus eflcnt fuper- 
floaiSc inania. Quod quia vcrihmiJo 
non cft,»dco idquoddepccuniaconfi- 
cienda dicitur , potius i ut cum reliquis 
claululisinftrumenti conveniat, &ab 
iis rc£lc diftinguipo(nt,dccapccunia 
intclligendum eft, pro quaipfafocic- 
tas cautionem prxftitic^. 

Verba f cnim contradus fcmper ita 
interprctanda funt, nc fintfupcrfiua, 
led u t aliquid opcrentu r / /. in princ. (fr 
ibi not. ^;)uod metus caufa 1. 1. tn fin.cunu 
ibi n ot.AU Municif. Baid.tn rubr, C. de con- 
trah. cmt. qua/l.p. Nequc verifimilc cft 
contrahcntcs id,dc quoaltcrutraha- 
rum claufularum convcnerunr,in con- 
tincnti corrigcrc voluiflc , i.non adea; 
decondit.& dtmon. i jancimm de ttfiam. 

Sic|cnamcafcmpcrcftcapicndain- 
terprcratio jper quam contrarictas& 
rcpugnanriacvircrur, ait Bart. in i, 
fcrifturas C.dfjid.inftrum.& in i.cumfai- 
fa in fin. Cde juris & fa^ .ignor.cum fimil. 
Kon folum autem Icntcntia noftra vcr- 
bisinifirumenti hadcnus confidcratis, 
fcdtSc aiiis lolidis jurisrationibuscon- 
firmat ur. Ac feptimo quidcm eandem 
fvadet jpfafubjc^ia matcria, Certunij 
eft enim hoc loco dc ea pecunia agi^ 
qux in conimunctn focictatis ufurrL* 
convcrti debet, quatcvcl hac decaulk 
meritoctiamvcrba hujus pacti crunLj 
dc ca pccunia inteJIigenda , pro qua fOi. 
irijomaes fidem fuam intcrponcrcnr. 

Gumtvetba contradus fecundura 
matcriam lubjc^iam plcrunque accipi 
foleanta/^ un§ in frihc. ubi Bart. & Satl^ 
cct^not.iocatil, damnitnfe£iimfrinc. d^ 
damn.infeii.i.fi/lipulatus de ufur. i.fin. C. 
denonnmnfr,fe(un. \x{<^^ co utctiamcx 

fubj^^la 
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fubjc£la matcrla vctbi fxpius impro- 
priam fignificationcm affumant, /. 
fcd ttft pofcfm §. item ft juTAvero , ubt 
not.Dd.de jurejur. Alex. confs. vol. 2. De- 
ciu4 conf.z7sSarifconf.26, num.it fi.vol t. 
tum aliisddhocprcfofitmm congefiiffer Tt- 
raquell.in Lfi un(juam verb.rtvertatur, 
num.si.C.de revoc. donat. 

55 Facu huctaliavulgata rcgula, qux 
docct , talia cflc rubjcaa,qualia pra:di- 
ci^tidemoniitintyhJnprinc.defund.tn- 
Jlrua.lfi defcnfor ,%.(jui interrogatus d^ 
interrcg. a6i. c, inter diUStos , ubigl.verb. 
tequiffvijfeat.de fide infiru. Oaavo hanc 
condufioncm plurimum confirmat 
ipfa focietatis naturadiligcntius confi- 
dcrata. Non cnim ambigcndum cft, 
qUotics quis fua fidc intcrpoCra aliun- 
dc mutuo accipit pccuniam & ad fo- 
cictatcm confert,id pro co habcndum 
cffc , ac fi dc fuo tantundcm confcrrct : 

|6 quippc t naturam mutui pc- 

cuniamutuodata cjus cfficiatur, qui 
cam acccpit/^.§.^;^^/^''/'' cii.ficert. fe~ 
/4/.Ncqucin ejufmodi obligationibus 
undc originem pccunia , qusmutuo 
datur,habeat,confidcratur,/.«tf«*»<^<^ 
- C.ficert.petat, 

37 Confcaarium t 'gitiir eft adcumj, 
quitalcm pccuniaraulrraportioncmj 
dcbicam ad focictatcm ccyituUt. ratio- 
nchujuspccuniae lucrum ctiam pcrti- 
ncrc. /Equahtatis cnim ratio , quas in 
contraau locictatis potiflimum confi- 
derand3,poftulat,utiucrumpro rara_* 
cjus,quantum quifquc ad focictatcm 
contuht , dividatur , & t q"» P'"s con- 
tuht, plusctiam Iucripcrcipiat///of/V- 
tatem meeum eejeriij.ijuod cmm, ifininj» 
ftterim , vcrf.ftmodo aliquidpius contulit 
frfl focio gl.Jaban.rabr.^ngei. & Dd.tn 
§ . ; . I^ftit. de fccietat. Cyn. Bart. Bald. Saiu 
ctt. Angei. &Fulgofinl /. C. frcfodo. 
Qiiamobrem fi hanc acqualifaiis ratio- 
lum.ur parcft,icqui volumus,djccn- 
dum omJiino cnr , focuim ctjartipro 
rata p^CMPja: fua fidc mutaoacccpri^ 
in iocictatcm collati-, liicrumconlc- 
qui ticbcrc. Id^ue vcluti ptopod- 
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tamfa^i fpcciem digitum intcndcns, 
dozKiWCorncui conjsn.vol.i. Ubi in ca- 
fu^quoquisproprio nomincmutuo ac- 
ccperat pccuniam , 6c ad (ocicratcm 
contulerat , difcrtis vcrbis air,quia pc- 
cunia ifta murao dara tranfivitin do- 
minium ipfius,/..z.§.rf/'^r//rf/4,y?rr//./><r/» 
& ipfe cft obligatus ad ejus pccunix rc- 
ftitutioncm mutuo dantibus, & fuo 
pcriculo crjjt pecunia; inTcritus,/./«ri'«- 
dium , C. eod. tit. idco ccn^cndum cft, 
quod iUe pofuerit pccuniam hancut 
propriam in foc!etarcm,& fic tanto 
plus ccnfctur pofuiffc in (ocietatcm 
qiiim alter fotius , ac propterea ctian 
hoc rcfpc£^u dcbcr plus habcre de lu- 
crocx (ocictatercdadopcr doQrinani 
fupratraditam,qu»:vulr,quodquiplus 
confcrt in fociciaicm, pius lucri pcrci- 
pcre dcbcar.Idem fcnfit co/if 212. vel. 4, 
Ubide focio,qui pccuniam fuo pcricu- 
lomuruo acccpcrat ,<5c in focicratem 
contulcrar , fic inquit, fi dlda pccunia 
mutuata fuiffet dc pcrdua vel ablara, il- 
Ic fubirct periculu,& ipfe loluserat ob« 
ligatus rcddcre pccuniam mutuatam» 
idcofolusdcbcr confcqui lucru , quia 
ratio naturalis id inducir, utqui(ubit 
damnum fcnriat & \\icxvi\x\,l fecundunc 
naturam de reg.jur.i wafnfifitfiimt, § fin^ 
autem in fccundam C. defurt. cumfimtitb^ 
Ncc potert contrahi focicras,iit unui 
focius fubeat pcricul um>& alter norij» 
fcd habcar partcra \\icx\,!.ftnonfuennt 
^.Ariftopro ficio, 3ppcl\iTCtur cnim fo- 
cictas lconjoa Hic Corneus: quae quia 
cafum hunc noftrum plane dcfinirc^ 
vidcnrur,idc6 vcrbotcnus rcccnlcnda 
duximus.Jam(ur ifta ad propofitum ct- 
jam noftrum rcdlius accommodcmus) 
fi verba pa^Vi , quibus convcntum fuir, 
lucrum pccunix,qu3m B.confcccrir> 
pro partcdimidia tantum ad ipium, re. 
fidium vcroadfocium pcitincrc dcbc- 
re, dc ea pccunia intclligcnda cflenr, 
quam B.luafidcintcrpofita routuoac* 
cipcrer, hxc indc lequcrctur inaquali* 
cas , ur conrra naturam (ocicratislu- 
orumnonpro rata portiooum divide- 

rctur. 



tnr , fcd B. minus quam contulifict, 
.vcro plus pcrcipcret , atquc adcd 
c mcciiam illam partcmlucri , qu3s 
xta xqualtatis normam ad D. alioqui 
e^larct >cum ma.xima illius ja^ura 
^nfcqucrctur. Qurquidcm inxqua- 
ras iongc maioratquciniquiorctlja(l 
il , quam fupra in nono argumcnto 
riorisopinionis confidcravimus. Etfi 
nim co ctiam in cafu> quandodcpc- 
Liniamutuoaccepta,pro quaipfa (6- 
icras cautioncrapfjeftititjmedia parj 
icriad B.fpcdtat» hicpluslucriconfc- 
iiatur ,qLiam pro rara tertix partisad 
3ciciaten\ boliatx ad ipfum alioqui 
crtincrct, qucmadmodiim fupra 
imus ; tamcn quod ultra portionem 
lcbitam confcquitur, iftud non frullra 
^crcipir, fcd incompenfationcm opc- 
X atquc induftfia:,qu3m in in vcftigaa- 
laatqucimpctranda pccunia focncbri 
?ofuit. 

.*! Nam^fin lucrn pro rata portio- 
lum dividcndo,non foliim pccunia il- 
lata,rcd & miximcoperarum duccnd^ 
c ft rat i ut dc m o n ftr a V i ySrpM i/. / -Aj/^. //i 
idcoque non rarumcft, urqui minds 
pccunix contulit , rationc ramcn opc- 
rarum prjcftitarutn tantum lucricon- 
fcquacur , quantum focius qui plus pc- 
cunix contuht , squalitatis mmirum 
lationc hoc exigetlte,/./. ul^t Dd, 
C.frofoml I. Ixum dusbw § ft in cocundd 
Ifocietdtem, % .focietxs, d.l. (i non fuerint, 
ttd. tit. cum alus in hanc jcntenttam con- 
ge/lu a iMenoch. de arhitrdr.judic. lib. z. 
ccntur.2xafT2i,^\x\\z igitur ex eo.quod 
i$> qui in conficicnda pecunia piuri- 
mum laboris fuftinuir , ultra portio- 
ncm alioqui collatam aliquid lucri 
confequitur , inxqualitas rcfultat , fcd 
potias jpfa aiqualitatis ratio poftularV 
utin lucro dividcndo etiam operx (5i 
ioduftrix, qux fccundum CyH. in d. ifi- 
ntfifaerint , qunndoq; tanta cft.utplus' 
ilbcietati confcraf,qu;im pccunia,con- 
fidcratur & pro racritocompenfatur. 
Contta Vcr6'fi fxpcdi^la vcrba de ca 
pccunia ,pro^uaB.fidcm luamintcr- 
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pofuicaccipienda, & fccunduincadi- 
midia illius pccunixadipfum, rcliquii 
vcr6ad A. fpcdarc dcbcret, hic mc- 
diam partcm Iucri,qoa;ad locium jurc 
pcttincrcjifruftra corifcqncrcrur.B.vc'' 
rodcbita fuaportionc abfq; probabili 
caufa privardtur. Prxterta juxti hanc 
iloftram intcrprcrationcm duntaxat-j 
quxftio cflct dc dimidia tcrtix partis 
lucri,cum-cx convcniionis lcgc ad B. 
alioqui tcrria pars lucri pcrrfncat,atqj 
adco is,quando dimidium lucricxpc- 
cunia mutub acccpta ipfi attribuitur> 
ultta portioncm dcbitam tantummo- 
do dimidum aitcrius tcrrix parti.s con- 
feqtiat jr, qiiod quidcm fi conferaiur 
cum opcris atq; moleftjis, quasin con- 
ficicnda pccunia fuftinuit . tanti norij 
cft,utaliquam inrroduccrc poflltina:- 
qualitafcm,cum h. contrario , fi juxta_^ 
priorcm intcrprctationc padlumiftud 
dcpecunia pro qua B.caurioncni prx- 
ftitit,intcl!igcndunuirct,dedimidiaj 
partcagcndum forct,quxfocictatis ju-'. 
rcadB ipc^ans finc juftacaufaipfidc^ 
trahcrctur, atqucaltcri fdcio contrOj' 
ohrtticmtcquiiatis normam> attribue- 
rctur. ' Uc proindc in apcrio fit,prio- 
rcm intcrprciationcm longd majo- 
tcm inxqualitatcm ac iniquitatv.'nu 
cotitincrc , quam hanc noftram , qu« 
verbailla conr rovcrfi dcca pccunia_> 
intelligit,proqua ipfj focictas cautio- 
hcm prxftirir. Ex quo porro confc(^a- 
riumcft,ctiam omnia ilia ar^umcn- 
f a i qux cx aiqualitatis confidcrariono 
dcfumta pro priori opinionc adduxi-' 
mus , rtiagis nobifcum faccrc», 6c 
hanc noftram fcntcntiam probaro. 
Q[iinimd illa ufquc adco cam fir- ' 
mant, ut vix ulla rationc labcfadari 
qucsLi. 

Nam,-futfiEpc jahi rcpctitum fuir, 
verbaconrrahcntium (ccundnm natu- 
rzm contradus ab «fdcm celebratiia-^ 
tclligenda (um-,t.p/}iputjirfis%}vcrum de' 
itffirifj.dam fef'lt(jitodin/9rpuLttionc,di:! 
danm. infeff.EthmCi vcrboiu propric- 
tas aliquo modo advcrfctur, Pa/. w i 

, frccur^^ 
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frocurdtoreC.mantidt, & in rubr. C. de 
coutrah,emt.qH£^,9. Alex. conf.do. num.s. 
njol.j.Bart. Socin. conf 47. col. verf.fr t- 
tcreamagu, Potius cnim iaipropfiari 
dcbcc nacura vcrborum,qua(n nacura^ 
tciwvttiMt ait Bal^.conf.BS?' tii>. 3* quinj 
pocius admiccicurj ut vcrba contradtus 
Onc fuperfiua.quam aliquid contra-^ 
naturam ciufdem concedacur > o^/rv. 
co'»f.ii.num.9.volj. rarif.conf.20, nu.74. 
^ confiiq. num. so. vol.i. Zaf.confg. nu. 
mer.ig.voLi.Roland. a VaU. conf,6p. num. 
41. vol,3. Oftcnfum aucem fuic fupra, 
nacuram fociccacis rcquircre> ut lu- 
cru m pro rata pecunia vcl opera d quo- 
iibcc focioruol coUacadividacur.fcqui- 
tur icaque fxpcditfta vcrba,tiequibus 
controvertitur, fccundumhanc focic- 
tacis naturam magis m eam fenccntiam 
uclucrumcxpecuniamucuo accepta^ 
quzdtuni.proratapccunia: & opera:a 
conficientc pccuniam coliacx diliri' 
buacur,acqueadc6 magfsdc pecunia_>, 
tf]uam alcer fociorum, (ocietatc fidcnij 
fuam inrcrponcnce, mucuoacccpicin- 
tcrprcranda c(ic>qua dc pecunia fua_j 
fidc mutuo daca. Cum praifcrtim hoc 
ipfumxqualicacis rarioni maximc iiC-f 
confcnraneunij. 

Contra -f vcro C\ ah*ccr & depecu- 
nia.pro qua femccipfum obligavic-., 
incerprctarcmur,maxima indcrcfulra' 
tcc iniquiC3S. In dubiis coim voiunca- 
tum quacftionib' is fcmpcr ca cft capicn- 
daintcrprecatio, pcrquam itiiquicato 
cvirata resad aequalitacis nocmam rc 
ducatur, /. ifiud C.de collat.Lfi td quod^. 
fin. de refiind. vendit. Lpen. infin, C.com- 
mun.dfvid, Soctn.ionfpS^ Decius conf^r, 
& conf.47. &conf 12X. Cravett. confj}}. 
»um.7. & S- Roland. a FaU.conf.ioo.num, 
la.voLB. Ubi multis probac > in dubio 
fcmper ica inccrprecatiQiicm ficri debe- 
rcuc conirahcncium cqualis fit condi- 
tio.Ec quod qnaevis difpofitio ica accipi 
dcbeati neiniquicaccmconcineac,do- 
ccc oldrad. cofif. <!6. Soan.conf J02. eoL 4. 
lil. 2. Becitts confzsa. c0L2.Cravett.c0nf 
jSO.num.j^. 
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Atquchoc quidcm argumcntunu 
ab xqualitatis rarionc dclumrum iru 
propoliro juxra hadjcnus commcmo- 
rata multisalus rcfpcdibusplurimucn 
urgct. Tum quia hic vcrfamur incon- 
tradu fociccatis j qux fracernicatis in- 
fiar obtincns , bonam fidem Sc acquali- 
tacem maxim^ rcquirit , /. in fropofita^l 
eum Lfccj.frofocio, L}. Cod. eod. tit. Tuia 
quiacxipHs vcrbis indrumcnci diluci- 
de apparec , concrahcntes a:qualitati 
maximcftuduiAe,acqj de hoc cxpreise 
con vcniiTcnt lucrum pro rafa porcio- 
nisiquolibcc fociorum collaca didri- 
bucrccur , uc promdc inrcrprccatio 
iila,qua aliud introduccrctur , cam 
menii quam vccbis ipforum advcrfa- 
retur. 

Cumcamen voluntas &mcnscon- 4- 
Crahcntium pdtiflimiim t C\i attcndcn- 
da, / in comientionibus , de verb.figntf /. 
fedetiam Celfm §. fi fundus de contrah. 
emft.not.gLin l.blanditm, C. de fidejuf^ 
in Lin vendttione in fi/f. commun.fradior» 
pra:feriiip vcro quando dc co , ut itl» 
propofito, cx vcrbis prolatis dilucidc 
conftatjnam incjufmodicafibus nulla 
intcrprctatio canta clTc poceft^ut mc- 
lior fcnfu cxiftat , utincfuit Imper. inl /. 
de Ithcr prater.Tum dcT\\i:\y c^UM fi con 
trahentcs vclmaximc hoc voluiflenr; 
tamcn hxc ipforunr> voluntas proptcr 
magnam,qua: indc dcfccndic,ma:quali- 
taccm acgrc fuftincri poflct-.. 

Quippc t cum rcgulariccr padlaj^ 
quxintcr focios inxqualitatCDi intto- 
ducunt,Sc cum a:qualit3tis ratiooe pu- 
gnanCHurenon (\ibQ&.znt>dI.finon fue- 
rint.verf fi tnodo alicfuidplM contuUt fo~ 
cietati , ubt not.gbf pro jodo, cum alits fif 
praine^uafl.7 num.x adduclu. Et in fpe- 
ciccjuimodipa^lum, quocon\ cntum 
fuit,ucdcpcccnia , quam alrcr focio. 
rum fuo periculo mutuo acccpcrat, al- 
ter.lucri partcm pcrcipiat , juris vigo- 
rcm non obtinere> docult Comeusd, 
conf.212.voL4, ' 

Non tigic>urtaliscritadniirrenda in- M 
tcrprctaiio , pcr quam voluntas ipfo- 

rum 
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m intcrvcrtcrctur contra l.i.w fn. 
d ut ticiion.iib Ltrcd. & canraLtr. & i- 
.'frf -iif eJe verbor. (ignificat. cum norL» 
vcruimilcconrraiKntcshancviarrL» 
.gcrc voluiflo , pcr quam acbus ipto- 
1 m i m pugoari poflct , /. 3. dc mtlit. te- 
tm.iumfimil. lcd niagisconjcdiira_» 
inimc fallaci probabilc lit, eosrcfo 
im juris difpofitionc conformaro 
almflc,/ ciuoties l.ubi de rebasduhiiSi at- 
uc adcolccundum jurisnormam va- 
dum potius.quam invalidumadunu 
crcrc voluirto. 

Scmper t cnimca cftcapicnda_» 
iterprctatio , pcr quam adus potius 
jftincatur ,quam ut uLillnsrcddatur, 
quoties m (It^uUtionibus deverb. oblig. 
\.L.}.de militar, te^am.l ft prator.infrtn- 
tp.de judic.i.Diviisde ufu & habtt.c.K^b- 
>ate dc ■vcrbor.(t'rnt/icat. Idquc catcnus 
ociim obtitic: , utcriam d vcrborumj 
>ropria fignifkationc rcccdcrc liccat> 
\\io adus robur faum obtincat, not. 
rlof.inl.& puto.^.t fami/.hercifc.q\iZttij 
iicitfingulatcm Baldus confsi^. voi. 
K^bb.conf.ge. coL.6. itb.i. Aiex.c0nf.2f 4^ 
num.ff. lib. (f.Soctn. conftjo. coij, verfnec 
(eeuitdo ioco. 

Quinimo tiitawlusvalcat,ctiam 
ipropria cjufdcOT natura rcccditur,/, 
^ui concubinam §. c^ui hortos de ieg,}. 
quem te.vt. ad /joc a/icgat /Iretm. in L. hu- 
ju(modidevefbor.obiig.auemrcfcrt Dcc.im 
l. foslfjuam iiti- numcr. if.C.depacLis cum 
mu/tis ailis congejlis a Cravett confs2. 

Ideoq> hancfiBterprctationcm, 
quxtcnditad fuftiacndum a(5bum, re- 
ginam cncomniumiatcrprctationum 
& omocs alias-fupcrarc d\yi\iyDecttis ttt^ 
<4p.tjU9mamAbb.num . 16. de offtc.dcieg. & 
in Ijn tefiamento num ti. C.dc tefiam. mi- 
lit,quod dicium refcrt Alctat.in tracl. frx- 
fumt.rcg.i frafumt.i 4.Roland.a VaU.con. 
itJi.Z7 .vol.i.O" Cepha/ cnnf.it.n.^p, vol.i. 
Multo irjq; magis inpropofiionollro 
intcrpretatio idalocum habcbit ,cum 
nonfolum narura contradus focicra- 
lis.fcd & mcns & volunras contrahcn- 
tium,acinrupcrvcrba quibus uii fac 
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runt j eidcm piurimum fuffragcntur. 
Atquc ha:c pro ftabilicndo oitavofun- 
damento diQa fufHciaoc. Nodo fc- 
cundum ea, quxjamfirmavimus ,rc- 
^iiisin hancfcntcntiaroctiam accom- 
modari poterit rcgula pro opioiono 
priore addu£la>qu£ docct , cam t icm- 49 
pcrcflc capicndam intcrpretationem> 
pcr quam contralicntes,quoad cjus fic< 
ri poilir,damno minus afliciantur , cap, 
eumdt/c^us yC. ad audientiam de Cieric. 
non reJtd.not.giof.& Dd. in i.fin. § .in coM' 
putatione.ubt Ja(, Cod. do jur. dclib. Cra- 
vett.confff.num.24. Nam uttiquc con- 
trahentiumlongc cflc tollcrabilius Sc 
minorc incommodo cos affici, ti vcrba 
illa,dcqQibusqusritur * dcpccunta^ 
pro qua ipfamctlocicras cautionctTu 
prxftarcr, intclligcrentur, quam fi do 
ca pro qua B. folus fidcm luam intcr- 
ponerec , accipicnda forcnc , cx iis quat 
in proximo fundamcnto confidcravi- 
mus ,ita manifcCtum cfl, ut alia proba- 
tionc non cgcat-i. Quinimb cx iif- 
dcmapparctjfivcrba illaeo detorquc> 
rentur , quail altcri fociorum de pc- 
conia,quam D. lua fidc intcrpofira mu- 
tuo accepcrat , mcdia pars adfcribcnda 
eflct,quod mm id eo loco habcndunij 
forct , ac fi B.mcdiam illaro parrcnij, 
qux ut fupra probavimus, alioqui ad 
ipfumfpcdtaverar, fociofuo dono de- 
diflct_.. 

Quamobrcm f dccimo hanc no- 
(Iramlentcntiam ctiam corroborabic 
trirailia juris rcgula^fecundum quam 
donatio nunquam c(l prxfumenda>nifi 
de ea,cx manifeAis verbis apparet;/<r;v«i 
de indebito de prrobat.i.(i cunt atirum,dc^ 
JoLut.L.Campanus deopcr./tber.{c& faciiius 
error prjcfumirur , quam ut qais dono 
dcdifle quid ccnleit\it,L.J/cumtede pa£i^ 
l. 6'firtteputem^n prin.cumgL de condidi 
indcb.ALex. in L.tjua dotisfohu.matrim.<ir 
ifi L.Titio devisrbor.ob/ig. Imofatuitas 
pomis * qiiiinvdonatio przfumitur, ut 
dtxit Ba/d.in /.genera/iter^ C.de non num^ 
pccun. A/ex. conf. if. vo/wn. 1. dr conf. tp. 
co/.2.vo/.2, Deetttscenf )so. co/.s> Cravett, 
fff conf.i^i. 
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confr4i.nun1.2f. CephM. canf.jp. num.30. 
vnl.i. Ultimo hicomnia,quxio prat- 
ccdcntibus aliquot argumentis confi- 
dcravimus, in hac hOti fpccic vclhac 
ctiam dc caufa magis locum invcniunt 
quoniam cxipfisvcrbis padliapparcu, 
Tca potiflimum in favorcra atquc cora- 
modum B»6pccuniam confcccrit.ita 
fui(reconccpta,arquc fociumaltcrum, 
hac rationc plus lucrici attnbuetc vo- 
luiflc, quamalioquicx naturacontra- 
ftas initi , pro rara portionis illari> 
confcqui potuificf> quippc cum alias 
tantum tcrtia pars lucriadipfum pcr- 
tinuiirctjCx tioc vcr6pa<ao dimidiamj 
pcterc poflit. Nulla igitur rationo 
commodap3dum iftud in maximum 
B.difpcndium &j3^luramcam potcnc 
recipcre intcrprctationcm , quafi B. 
)urc fuo fcabdicarc , & id quodad 
ipfum cx natura focictatis pcrtinct-., 
altcri gratisconccdetcvolucriLj. Et 
quod confcqucns cft,ncquc, ctiam do 
pccunia,quara fua fidc intcrpofita con- 
fccit,intcIligipotcfit, fiquidcm )uxta_» 
liuncfcnfumB. dimidiampartcmlu- 
cri hac pccuniaquaefiti, qux alioqui cx 
ratura controdlus initi ad ipfum fpc- 
ftaflct, fociofuo adlcribcrct, atquo 
adco magno alliccrctur incommodo: 
quod ultraca quaifuprafirmavimus, 
ctiam idcifco minus admittcndumj, 
quoniam , ut inapcrtocft, racntiat- 
quc intcntioni contrabcntium advcr- 
iatur. 

iX Nam t ficut gcncralitcr indu£la_j 
adnnumfinemcontrariuracffcdunu 
lortiri nor\dcbcx\x,l.lijata inuttliter de 
^dtm leg.U.antefin.delolut. fic "1- vcl ma- 
ximcquodin gratiam alicujus conce» 
ditur,non cft in cjus difpcndium rctor- 
qucadam,e./}ifodo^grat//tm de reg.jur.L 
fijudex de rmnor.l. z, de l. cpmmiJS. /. Sdbi' 
nus de iH dicrh addiff. 

3) Ncquc f ctiam ad augcndurtij 
adinvcnta diminutioncm iniroduccrc 
• polfunt.f. ylhhare de verhor.fignifl.CMm-i 
is %.t.dc condtiijndeb cum fimil. quippo 
cum actus agentium uUra intcntio. 
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ncm corum cperjii non valcant, /. ncn' 
onjnti in prtncip.fi certt:rn perar. 

Hisiiafirmatisnon crit difficilo 
dilucrc omnia objc^a in priorcm opi- 
nioncm addudla. Nam ad t primum ar- 
gamcntum quod attinct,cum anobis 
probatum jaro fit,ncgotium conficicn 
dx pccuni^' ac ipfocontra£lu murui pc 
nitus cflc fcjunclum , ncquc cum obli 
gationc five cautioncquicquam habc . 
rccommunc,utiquc vcrba hujuspa* 
qu.i: dc pccunia conficicnda,i»cn 
auftttm§fnloquunrur ,cftcdlum fuuna 
hoc jplo abundc conlccuta cflcvidcn- 
tur,poftquamB. induftria fiia csliciL^ 
ut pccunia focierati mutuo darcturJl 
NcCjUcenin^ cfteclus vcrborum ultr 
poriigi potcrir,quam proprittris c 
rum poftulat , quin potiusverba pr 
prifc iutciligcnda , & ab corum prcpri 
fignificationcnon {icWt diftcdcnduj 
pcr jurafupraaddud^U. Idquc tumpo-<- 
tiflimumobtinct , quandoalioqui,ni(t. 
prcprictati vcrborum infiftcrcmus, 
aliqua intcr contrahentcs rclultarcL-. 
ina:qi:3!itas, cum t potius foilcrctnr 
utvcfbaomni prorfuscftxdlu carcant, 
quam uc inzquahtas aliqua inducatur, 
rauL de Caftr. conj 217. ccl. t. lib. 2. Corn, 
conf np.col z tn fin.iib.2.i.ravctt. ccnf.jo, 
numer.29. Vcl utaltcrutri confrahcn 
tiura indebitx damnum infcrarur, 
cum dilciituc. cmn ad audientiam de Ck 
ric.nen reftd.Alex.conft42.col 2. lilt.}, , 
confii.lib.t, Dcciuiconfsjjf. num.j.Crdr^ 
vett.ccnj.3, 

Dcindc t fufficit vcrba contrahcn- 
tium cum affcdtum haberc, quicu ipfa 
naturacontraftus convcnht ,/ fi /c^a/0^ 
fcrv.de /rg.r.per qttem text.hoctradit Jaf, 
tn rnbr.do 'verbvr.eb/ig.H.ts.verffxto, ^ 
docuit Bald. in ruhr. C. de coatrah. emfj 
quafi.p.A/ex. conf2i. n.fi.vo/. s Socin.cotfJ 
4/,vei.i.P$trif.conf.rio.nu.s. co/.t. & ionf 
^o.n.j^.vo/.r.^ZaJ.confs.numcr.^S. vol, 
Praeterea , cflcdus conCdcratio nu 
quam ranta cfic potcft,ut indc con tr 
mcntcm contrahcntium aliquid infcr 
rc liccataquintf otius admittitor.vcrfaai» 

ipfa 
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I fupcrflua clTcfquam utindccontra 
untaccmcontrahentium quippiam 
fcra tu r, /. verbis avilibtts , & ibi Mex. 
r. notjtb. de vulgar. & fupill. Telin. in c. 
tM cel.j.demdjor. & obedtent. Dcc. conf. 
r . Craxfett.conf :i . numer. d. conj. 
uum.ip. Quarccumin propofito 
n folumipfa vcrboruro propricras> 
1 & aequalitatis raticatq; infupcr na- 
ra coDtraclusjqumetiam ipfa volun- 
s conrrahentium hoc deddcrcc > ut.. 
rrba hujus pafti non dc pccunia fido 
iius fociorum mutuoacccptai fcd de 
,pro qua fociccas fuamintcrpofuit^ 
lem.accipiantur, ncmini non parcc^, 
Fcdbus conddcrationcm cjus momcn- 
cflc non poCTcutproptcrca verba_» 
la in fenrum pcnitus contrarium rc- 
srqucnda nnc_^. 

Altcrum ctiam argumcntumf ab 
ftcctu dcfumptum in his rantummo- 
o procedicqua: cffcdum rcfpiciunt^, 
:cus vcroinaliis qux origincm con- 
xrnunt. Nam tum argunicnco huic 
ocus non z^^utdecUrAt iart.tnl.confii' 
utionthut ^adrnunicipdl. & in l.necei,^.. 
9n. deadopt. Abb.incap deux»re,de fepu{' 
wr quos refert Everhard. in loc. ab effccf. 
num.j.verf.Hoc tamen nolue tgnorare^, 
Jamveroinpropodro cx iis qux fupra 
firmavimus» manifcdum c(l> quotics 
dc conficicnda pccuniajDon @((Dl^uff- 
^ringrn / loquimur> quod tum mminic 
adeumcffci^um quis pccuniam iliam 
piutuofumac , & co nomincobligc- 
tur,fivccautioncmprsftcc,fcddunca' 
xatadnudumfa^um procurantis> & 
impctrantis pccuniam> atqucadcoad 
ipfuminiiium & origincm)quodqui- 
dcmcum conrra^u mutuinihii habcc 
commune» rcfpicicndum. Quarcar- 
gumcatumidud ultraca, qua:dccffc- 
dus confidcrationc circa ptimum di- 
ximusvelhic decaufjad propolicum 
DoQfumminimc accommodari potc- 
tii,pro\ic ctia m cx iis qug mox dic ni us 
apparcbir. 

) QuE t tcrtio , quarro tSc quinto 
|pcoconiidcratafucrunt>ilia coloium 



tcndunt, pccuniam , pro qua rociccas 
fc obligavit > ipiam fociccaicm mutuo 
acccpiireccnicri, idquod facileadmit- 
timus, quando ad ipfum coniraftunij 
mutui & cjuscffcclum«obIigitioncnLi 
vidciicct, rcfpicimus. 

Et hoc rcfpcilu ctiam rcftcpro- 
cedunt ea^qux docct Baldtn & Cornem 
in Ucisfupra adduHis. Atqui in ihc* 
maienollrominimedc mucuo,ncquc 
cciam de obhgacionc (Ive cautionC', 
fcd duntaxatdcnudofafto cohficicn- 
dz pccunix didlum fuit^in cum fiDcm* 
utillc^quiinprocuranda pecunia ope- 
ramfuamprxrtirit, promcriro com- 
penlationemaccipiat : quod quidcm 
abipio contradu niutui & obligatiD- 
nc inde dcfccndcnte * pcnuns cft ie- 
paratum, fiquidem aiiud c(lfach.im_i 
cjus , quiprimo pecuniam invcftiga- 
vit>c)uidcmqnc muruo (umcndaE viain 
mon(lravit,aliud vcro ejus> q ui dcindc 
contraxit & mutuo accipit pccontas, 
utipfacvidentia rei docet: proquofa. 
ciunt>quaedc fa£lo filij & (crvidivcr- 
fo a fado Patris vel Domini rradunrut» 
in %.fedcumfa6lum. Injltt. de flipulat.fer* 
n}or.& inLfitpulatio ijla. qui.de vtr" 
hr. obit^t. 

Non igitur i contradlu mutui ad 
ipfum faclum conficiendx pecunis 
tanquam 4 fcpararis argui , quod 
confc<^arium cft , ncqiic argumcnra_* 
illaa nacura mutui dcfumra rcdc huc 
accoramodari poterunrjrf^g'. l.fiatura. 
itterj%.nihilcommunedeacquirend.po£eJ?. 
l.ne^ natales Cod.de probat. Dato prx- 
tcrea > unius focij fadum in procuran- 
dapecunia fidionequxdam juris coti 
(ocietati adfcribi poffc > tiihilominua 
tamcn rcipfa vcrum cft, cum qui pccu* 
niam ab aliis impptravit, plus /uftinuif' 
fclaboris acqueoncris,atqucproptcrea 
a:qualicatis rationc> quz in focictacit 
concr^u potidimum connderatur, 
hoc cxigcnce,compcnfationcm opcra-* 
rumomnijurc pcrere pofTo. 

Nihil igitur hoc, quod fadlunL* 
uoius focij alteriaccribuicur impediti 
fF¥ X quoaii- 
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quomimisvcrba hujp pafti quibus con- 
£ciendi pccunia^ultra portioncm dcbi 
ta,aliquid lucri conced»tur>ctia dc cjuf- 
modifadlocommodeaccipiantur. Na 
qucmadmodum illa regula,qu£ docct« 
fa£lum procuratoris pro fado Domini 
mandatis habcndum cflc.Iicm illa qus 
mco nominc gcfta funt,pro co ccnlcn- 
dizcCi cgo geiTiirem^cjus cfticaciz non 
c(l,ucidcircopcocuratori nullumHi-' 
perfolvendum falacium. Ica cciam re* 
gula i(la>cujus vigore fa£lum unius fo- 
ciorum pro fa^o altcrius tcputatur, 
obftaculo cffe minimc poteric» ncilli 
quigcilic , opcrarum nomine quic- 
quaminfociccatis concradlu adfcriba- 
tiy,ncvc hujus fa^i in didribucndo lu- 
cro jnda habeacur racio,&>quodcon- 
fcquens > nihil hoc objc£lum iucerprc. 
tacioni noftrx fa^um iftud in eum 
duncaxat finem confidcranci dcrogacc 
potcric-/. 

Juristcnim fidlio fadum ipfum 
tollerc ncquic^/.x^^T/Bw» esf,Je reg.jur.U» 
h€llo%.faCliinfrinc. decaptiv.^ fcfllim. 
reverf.l.fi ita (juis di eviil auth. de^qua- 
iit. dfitii §. /. virf. Qua igitur, Minus 
urgct fcxCumargumentum. Naraliccc 
nonncgcmus B. ipfum cciam fubprx- 
ccdcncibiis vcrbis compcehendi> iru 
quibus dc ca pccunia diwlum fuiti,, 
<]uam focij communi opetaacqucin- 
dultria procuraruncj' in fequcntibus 
vcro.ubi folius B. fic mencio dt ca_>, 
qiiam ipfc folus Hne auxilio alcerius 
rocijconfecic , inccr quos cafuscum 
maxima fic diftcrentia , nemonon vi- 
dec.pncccdcnciaverbacciam quacenus 
pccfonamB. rcfptciunc minimc fupec- 
flua cfte. Uc inccrim omiccam> argu- 
mentum iftud ejus inomepci non cf- 
fc> utcontra zqualicacis normam, 2c 
in decrimencum alcerius > prxfcrcim 
vero concra menccm & voluncarem 
concrahcncium quippiamindc iaferri 
pofnc> ucpaccc exiis> quxfuprainrc- 
IpoQiione adprio^um argumcatum di- 

XlfflUX» 
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Dc natura f advcrfativxjqaam fe- 
ptimo confideravimuSjin quinrofun- 
damcnco noftrx fcntentix didum af qj 
oftcnfum fuic', conGderacioncm illam 
magis nobifi;um faccrc,quam urnos 
oppugnct. Namctfifcqucnria vcrb 
pcr advcrfativam prxcedentibus ann 
xa de pccuRia, pro qua mutuo acccpt 
focietas cautioncm prxftitit , intclligi 
mus,nihilominusdidioiIlavim &pro 
pricraceni fuam rerincc ,uc prxccdcnti'. 
busadverfecur>dum videlicec ibidei! 
la pccunia dicicur, quam focij comma- 
niopera <5c conjundtim impctrarunr,in 
fequcncibus vcrodcca, quam B.folus 
procuravic.Item dum in priorc cafu la- 
crum pro raca porcionisillatxdividi- 
cur,in alccro ad quemvis fociorum pcc- 
tincc.Uc proindo hifcc naturx adverfa- 
civx 5 quaceouscafum di vcrfum prxcc- 
dencibus fubjungcrc folec,8bundcfa- 
tisfiac. Mcruoiraquc & in aJiis,quacc- 
nus vidcliccc cenfciur rcpetcrcqoali- 
tares claufulpe prxcedcncis.vim atquc> 
cfticaciam fuam confervabit> & quo<4 
conlcqucnscrt> (equcotia vcrbapcrin 
dc ut prxcedentia , dccapccunia inicl 
hgendaerunt, pro quamutuo fumt 
foci j omnes communi nominc cautio« 
ncm prxftitcrunc.Cum advcrfativa , lis 
folis cxccpcis,in quibus manifcflc rc 
fragatur prxcedcntibus> in cxtcris ' 
mnibus qualitatcs ca(us prxccdcntis 
rcpetcre,<5c iis>qux cjuldcm funt gcnc- 
ris.advcrfari folcat pct jura fupraad^ 
dudla. 

Adtoilavura ctiam argunicn. 
tum a nomine proprio defumtum fa- 
cil6 refpondcri potcft , Iftud cnim 
rcgulariccr locum non habec , quan- 
do alix acccdunc conjedlurx ex qui- 
bus vcrifimiliterapparcc,nominis non 
fuiffchabiramrationem, ut cfi text.in 
c.reijuifivifti de tefam. exquohacnot. Pa^ 
norn. ihi. quem refert jequitur Everb., 
in loco a nomwed^gnitat. In propofito 
vero multx concurrunt con)€durx,cx 
quibusevidencer appareCinominu hcc 
cafu non duccndara racioncm-. 

Hoc 
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Hoc enim primo fvadcnt reliqua 
rba ruf>raconndcrata. Deindc squa- 
acis norma. Tertio natura contra- 
is. Quarto juris ptxfurotio ,vigo- 
cu)us contrahcntcs adum potius 
ilidum,quaminvalidum gcrtiflcccn- 
ntur. Deniqucipramcn.fatqucvo- 
ntascontrahcntiumcx probabjlibus 
>nje<fluris (upra conlideracis verifi- 
lihtcr colleda_». 

Nonigirurt miriim>hafcepr3cfum- 
oacs Gmnl jundas tanquam longc 
srtiores cam, qux cx folo nomine eft 
cfumpta , vinccro^ Divus de refitt. 
t/utegr, 1. non joUtm , de rit.Ttuptiar.l. 
urtt deindebito. ubinot. Bartel. defrobdt, 
it inccrim omirtam , idco in propolito 
icccffc fiiilVe, nomcn proprium altc- 
ius focij cxprimcrc > ut hocipfocon- 
tituatur diftcrcntiamrcr caiiim> quo 
jmncs focij fjmal pccuniam ab alns 
impctrarunc.dcquo in priccdentibus 
^crbis dicitur ><Sc eum jquounus folus 
negotium hocgeflit. 

Nono argumento abundc fatisfa- 
Aura fuit js , quJE in noftram fcntcn- 
tiam fcptimo loco addufla fuero.' 
Oftcncftmus cnim co loci iftud noiij 
folum nobjs non rcfragari, lcd & hanc 
fcntcntiam plurimum confirmarc.». 
Pari ctiam rationcomniailla, quxcx 
lucri & damni confjdcrationcultimo 
dcpromptafucrunr >facilc tolluntur ar- 
qucrctorqucntur iis > qux circa no- 
nam& fcqucntes rationcs nobifcum 
facientcs pondcravimus. 

Exlquibus eciam facilt ccffat rc- 
^[ihM.vetcrib/is. Hacc cnim locunij 
nonhabct, quandodcmcntc contra- 
hcntium alitcr apparct , utnot. Bartolus 
in l.i.ff. locati ijuem rcfert &Jequititr De<. 
(iits in l. in comrahenda de regul.jur. do 
mcnre vcro contrahentium etiainj 
^ lumfconftarc dicitur, quandocacx 
probabilibus conjeduris vcrilimiliter 
colligirur,«r not.glof.& Dd.mLiicet Im-. 
perttor. de ieg. i. & in l. (Ouidafn tejia- 
ptrntimy dc vuigar, & pupi/i. & in i.fi 
tut»r ftittns , Cod. de pertc. tutor, & inj 
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i.p/juis lccupLes y de iiber. fegaf. Roma>i. 
conf.7. nmner. Decim tnrubr. cxtr.de^ 
^robat. numer.24. &conf.4.i. infin.CKrt. 
jun. confsi. nH^ner. to. Parifconf. go. nu- 
mer. t^.. t)olj. Cravett. conj.if. //umer.^z^ 
Cephal.conj.st-riumer. ig. fummultis aim 
t^tiieilis per ij^tdndof in addit.ad d. Ro- 
man.eonf.7. Mulro iraqucmagjsinprcy 
pofito dc volunt^fc cootrahcntiuni> 
liquido conftarc ccnfebitur,poftquam 
illam tam vcrba fupra confidcrara la- 
tis dcclaranCquam cnam mulra pro.: 
babilia dc verifimilia argumcnra , ex 
ipfarcinatura > cvidentia penc de- 
fumpta,manifcft3m rcddnnc. Et quod 
porro conf(?qucnseft, non folum re- 
gula,</. /. vctertbus , in propofito locum 
noo hibcbir,fcd ncc criam ex alii';, quar 
rubtilisdtfputandi ratioctiamuum iug. 
gcrcrc alicui poflct, contra hanc mani- 
fcftam contrahcntium voluntatcm 
quicquam potcrit cxtrui. 

Cum cnitn manifcftiflimus cftfcn- 
fusvcrborum^intcrprctatio nufquam 
tantuhi valercpotcft ', ut mcliof fcny 
fu cxiftat , quernadmodum ait Intpefai. 
^ Jtiftinian. tnl.j. Cod. de liber. prjtterit, 
Qux omnia fi fortallc cuipiam proli- 
xiora vidcritlii:, quam pro qualitaro 
thcmatispropofiti nccefle fuiflcc , is 
fciat , idco ha:c pluribusfirmanda fuif- 
fcquiahon foium graviftimisconten- 
tionibusintcr pjitcs iplas rcs hxcaifla 
fuillcc } fed animadverti ctiani alios 
dodillimos alioqui & Jurifpcritifli- 
mos viros in contrariam relpondif- 
fc fcntenciam : uc hac ratione &no- 
bisipfisfatisfaccremus, £c fimuloftcn. 
dcrcmusi nos abillorum virorumau- 
^oritate , qux alioquiapud nos plu- 
rimumvalet> non temere > fedvcrita- 
tisftimulo addadosdifccfil0e. Ami- 
cus cnim Plato> fcd magis amica vc« 
ritas. 

floctctiam circa matcriam iftam 
nptatu dignum , in azftimando <Sc di- 
ftribucndo lucro cx pccunia n^utuo 
acccpta quxiico , dunraxat ejusrempo. 
tis,quo pcncs fociccaceniifta pecunia 

TFF i manCt 
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maniic doncc ea reddatur, racio* 
Bein dacepdam > & qaalis ncgociitlo-. 
iibSmsatqaecQadicio.01111 fticrULo 
diligeiatlascoofideraadaaicfie: qtuxi 
quia pro ncgociorum atque rcmpo- 
tom qualitaribus variis obnoxium 
murationibus , ided boc fccundutiLi 
cujusUbcc ncgotij circomftaoti«s po- 
tiai arbirrio i>ODt viri cftiaMndaiiu 
telinqaitac, qaim Jtingcncre certq 
defioiri podit , qHcmddmtdum difertt d§- 
cuit Cern. d. cfinf.jit. infio, vL}» NoH-j 
ccnfco , inquit, xquirati & arbittio bo- 
niviri convcnirc, quod tantum huic 
pecuniae mucuata: lic adfcribcaduni-r, 
qaaotam fiinili qoancitati ipfiatcapt* 
calis prlmo immifli. Cum illad capi^ 
tale vctifimiliter fiierit immifliioi > oc^ 
peipetao » daraate iciliccc.««aB9oic» 

CUJUS SIT ELECTIO IjN AL- 

TERNATIVIS PROMlSSlONiBUS EX 
pa&oiacerrpctosccmvcfnco ' ^ 
dilcudtor. 
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focic(3Cis> in (bcictate pcrmancrcii^/ 
ftd iUa.-pecaoia moraaca vcfiltmiliter 
fiiit ad. oc^ia jGbcicratis. collaca adi 
temptia i eitraiicada poftmodom do 

ipfa focictate*quamprimum mutuan-| 
tcs rcpcf crcnr , & fortc non diu llctit.* 
in focietatc, quantum itaquc mercatuc 
di^ia pecuoia mutuata ita pofica in_» 
fodetate » recorrendom eft ad utibi 
trium boni virift jadiciom perttotttm 
in ipfo exercitio mercaniic, taflqoam 
ad judicium perirorum in zxxc, juxta^ 
ca quae habcntur sn l.t. iti princ.de vtnir. 
inlpie. & tn l. (emclC. dt re mtln. l-.h^ 
ittU.ftmenf.plfmed dix. Hacc Corncus: 
- quxquia propofito opiim^ conve- 
Qtunr , prflMamitteoda nonj 
c0ednaimai« 
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jamfi yerh» fimplkitetfiMttm^itl^- 

nitm.2. 

jaUitquaadorerba txeut^tpMi^ 

fentiat Dynm mmj,ipitrrf'mMMrt 

nttm.i: 

Utm quanio alterndtHra efl tippejha fk- 
" yore credirorit n.12. 
in alttrnatinrti remediorum creditO' 
ri cmf*tentiiimtt,ii.lttm in^nti 
^Uernatipi eonfiitmm »m; r^. Jriai 
^umdo res noneH'mtregra^um.tf, 
Itemftde yoluntate contrahemmm 
tUiter offaruetitynu. if. 
la Mefiminm efl rezt*i»> amiii ' 
wmnnmifeimmiimemi* 



. y. Atternatha&^rm iiiliim rei/St, 

1n dubiis rmnimnm fequettinm'^, 
■exyerbu *liud apparettn.jj, 
7. MerpretatM ea capiendatieceMraben'. 
4es dMnno^fteimitiirtti^tverbtiper 
fefint clara& man^efla»tt.22, 
JT. bttetpretatiopro eo facienittqm eertet 
' ' ieiimno ^itando, 
i)pinio diflinffmu -fc iMm empie-^ 
Benda. 

ef, Ftrbd qiM»do funt clara. ctu^eSiirk 

'loemimeH,<^'n.2o, 
17^ Werpretationm uimm reeipiMBt 

dubia nOtttlara. 
//. Extepik nmt resiilm ia eafu exse* 
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IN cjdcm fpccic^de qua in pra:,- 
ccdenrc Quacftionc cgimus, padi 
fucrunt ctiaip focij , ft aJtcrutcr co. 
rum dcbitam portioncmprxfiniro 
tcroporc in focicratcm non contulif- 
fcr, quod cum in potcftarc altcrius ciTe 
debcar>ut aut damni , quod inde accc- 
pitj zllimarioncmafociorcpctac vcl 
liccat ipfi rcfiduam ccirantispartcmj 
confcrrc, & lucrom vicilTini prorar:L» 
cjufdem pcrcipcrc,fuitqueinfupcrad- 
ditum«illum>quiin mora fuit>co no- 
minc conqucri non dcbcro* QOrtud) 
cmerxjon \[)mn^t\nc gebul)rhd)eiCirt^ 
U^c rirtd) not^iJurfft t)C6 4<»"btl8 
md)t ciiilegcri / vrtb 3» rccbccr Jeit 
<nmci)tett wiirbc / foi ^er ^alteiibc 
?:^cil fld) rtrt X>ts m<i)tl)altcitb<n / fciV 
«C6 ©cfxt^cne 311 crI)olcn m»;cJ)t ^rt^ 
bcn / obcr bcr ^a\tcnX>c magfold)cn 
vSJnbcrff<in^>t / fo ^cr nicJ)tbaItcnbc 
(d^i\ii>i^ / crlegen/ vnb ben cSctvinfl 
Ortd) rara &cr 3fu^litge nc^mcn/barin/ 
«ctt ficf) ^cr md>t^4ltcn&etcinc6wc^ 
gc0 3ubefci)ti?crcn ^abcnfoU* Cuiru 
dcindc , altcro corum integram por- 
tioncm non confcrcnrc , alccrrendu> 
lim ad conmuncm focicraris utJita- 
tcm perio!\iirct, atque proprcrca lu- 
cnim proraca cjufdcm petcrct, alter 
vcro , qui in mora fucrat , contra xfti- 
mationcm damni potius praelbro 
mallct , fuic dubitatum cujus cHcC-i 
clcdio. 

Cui tquidemdubitationicaufam 
prxbcbac > primo trira ilta juris rcgula, 
qu:e doccr,tn altcrnarivis clcftioncrru 
ClVcdcbiroris, /. flcritnqtt^ %,^'t$.Je iar. 

huncAUtem, Injltt. dt aciuin, l. fi ht^ 
rediftttres , de Cfndit. inflit^ l.fi itd dijira- 
hitur, l fi itt emptione^ %. fin.de centrab, 
empt. l. 2^aa utt<fue, § . (jut Stichttm, de eo 
ifioi certo locd Cdpfignificavit,de appflUe. 
tapJn alternativu de regul jur.Ub.f. Nam 
criam hujus pa<fli vcrba altcrnativ^ 
funt concepca , & dcbitoris partcs is 
fuftinec , qui in mora fuir > quarc ad 
bunc potius > quam alccrum elcdiio 
ipcdarcvidctur, quippccumrcgula-» 
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ida pocidlaium in contra^ibus locum 
habcat.ur perpra;di(ftajuraj »0/^/0//» 
l, Lucif Tttio 21, de leg. /. quam fequuntur 
cornmumter lHterpretesibi& Imol.& Fe* 
lin. ia cap. inter cateras de refcrtpt. qui 
cam mcliorem omnibus alijs appd- 
lant : ufquefcOjur ctiamfiin contra- a 
^ibus vcrba noa ad debirorem dire^ 
(Xz. , fcd (im pliciicr cohcepra efTent, ta- 
mcn elcdio dcbitons firjlicct contra_» 
fitinultimis voluniatibus , in quibus 
mfi vcrba ad ha;rcdcm,ur dcbitorcnij, 
dircda finr.clcdioeft lcgararij,<^./ Z.;(r- 
cioTitio & poiiglf/.ibi. ira t dcclarant-. J 
BjnM tn d. cap. in alternativis , (jr ImoL 
atque Feltn.ind.eap, inter cateras. Quin- 
im6 idcm in contradibusobcincro» 
licct vcrba ad crcditorcm rcferantur, 
lcnfifle vidctur Dyn.ind. cap. in alterna- 
tiviSj dum ibi tantummodo in Icgatis 
didinguit , utrum vcrba ad creditoreoi 
fint rc^Jata ncc nc, in contradibus vero 
abfqac illa didindione gcncralitcE 
concludit>inaltcrnativ]sfcmpcrcom« 
pctcre clcdioncm dcbitori. 

Cumque thocita rcgularifcr pro- 4 
Cedere folcat , non amplius vidccur 
ambigcndam.quin in propofito ctiam 
dcbirori competat ekctio. Indiibio 
cnim fccundum rcgulam juris cft judi- 
candum, /. ab ea parte de prebat. l. quafi. 
tum,^. deni^„Hbt Bartol.dcfund infiru^f,, 
& tndrument. le^dt.% ut autemy inauth. 
de non alie»and"jaf.tn l.fin.num p. ^^od 
qutffue jur. Decius in l. i.nunter.g.de reguL 
jur, quippc is qui juris rcgula nititur, 
ccnferur habcre intenrionom funda- 
tam, 1.2. ubi Bartii. Jaf.& Dd.fi quts injf 
}us vocat.non jerit, Lfuus (juoijue verfputo 
dehared. infiit.cap. venerabiUsy %.potius 
quoqui de fentent. excommun. iiir.^. gl^f, 
& Dd. in i. enmis definitt» de regui.jur. 
iate Tiraqueii. de retra£i. §. /. gl^J,9- ntl* 
mer.iop. 

Et rcs dicttur cfTc ccrta pro eo qui 
rcgulam juris profc habct,utait Bartf* 
lus in i. tfuotiesfi quis eautio. qucm rcfcrc 
mutthejiian. in not. 19. Dec. in d. t. /. 
mmer. (f. de regui.Jur. & confg, numer,t, 
FFB \ ubi 
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ubi indc infcr t,quod fcntcntia lata ccr- 
tam reguiam taaquammanifcdum ju- 
ris crrorem contincns ipfo jurc nulla_^. 
fit.Idcoquc rcgulam juris tcnacitcr ob- 
fervandam cffc , nifi in contrarium ap- 
pareat difpofitio fpccialis , diciL^ Bald. 

: in l.fitMtor iH fin. C.de ferv. pign. d4t. ma- 
z;«OT.quod rcfcrt Jafon.in l.dedi, §4/. 
mer.4..decondicl. cauf.data-». 
j Dcindc pro opinionc ida conH^ 
derari potcQ>quod fipfa natura di^io- 
nis altcrnativz hunc cafum dubium <k 
incertum rcddat, utrum cx his duobus 

^ rcmedijs fitcligcndum. Namdifpofi- 
tio alternaiivx dicitur cfic inccrta,licct 
quodlibct mcmbrum cjusccrtum con- 
tmcat, l.ubi autem non apparet § . ^ui iL 
lud aut Hludyde verbor.oblig.xxVi lioc nor. 
Dd.& Berotis in c.de caufis num.af,4e offic. 
dcleg. 

5 Locum itaquc invcnict aliavul- 
gatajurisdodrina, ioobfcuris t ^cm-r 
pcr id quod minimum c(t< fcqucndum 
cflc , i. femper in obfcurii de reg.)ur. c. 
ebfcuris eod. tit.Ub.if. Idquc non foliinij 
in ultimis voluntatibus proccdit,/.»^/w 
is de leg. i.l.apud Jultanum § fuo l. tta fcri- 
ptumfitinfin. deleg.i. fcd & vcl maxunc 
incontradibuslocum \\tLhctJ.interfit- 
pulafitem^% fifiipulante l.fifiipulatmfue^ 
re decem.de verber. oblig. Lfi fidejujjor I z. 
mandat. l.fiqutdvenditor infin. deadilit. 
tdt^.i.fin.de^ratorJiipuLtt.uhtglof.ZiOt^X^ 
judiccs fcmpcr fcqui debcrc, quod mi- 
nus cft. Ccrium cft cnmi,Iongc mitius 
atquctolIcrabiiiuscflc> H cledliodcbi- 
tori rclinquerctur » quam ficrcditori 
intcgrum cfrec pro libuo ipfi Icgcs pr^- 
fctibcro. 

y Quamobrcm "f pcrtinct hucct- 
iam quodpafiim ttadilolet , indubio 
eam capicndam cfTc intcrprctationcm, 
ut alterutcr contrahcntium quoad 
C)us ficri pofiit , damno minus afticia- 
tur , cum dileclus c. ad audtentiam dc^ 
Ciertc.nonrefidentibus n§t.gbf.& Dd. in^ 
lfin.%. in compHtatione» ubi Jafon, coi.fin.. 
de jmre delther . i^Uxand. conf ij, voLt. 
& i4.2Xoi,2.voi,f,Decti4S tonf.374^num.7* 
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Nam Qtfidcbitori clc^lioncm dcmusii 
tameo nullum indc crcditor fcntiL* 
damnum/quamcunqucaltcrviam clc- 
gerit, cumccontrain maximumdcbi- 
toris incoojmodum ccdcrc poflir,fi aci 
id,quod crcdltori plarucht, obftndus 
cflc dcbcac. Potcftpriaererca non in.» 
commode dici cum, qui pro pccunia^ 
pro alio cxpofira compcnfationeno 
pctit^ dc lucf o captando ccitare, altc- 
rum vcio dcdamnovitandolaborarc, 
atqj proptcreahocetiam rcfpcduhu- 
jus pocius qnam iilius rationcm habcn- 
damatqucclccltoncm mcafu dubioci 
adjudicandam cilci: 

Cum tfcmpcr favorabiliorcs par« 
tcs fint cj us>qui iollicitus cft do damno 
vitando, quam quidc lucro caprando 
laborat, /. Procuiiu dedaf/.n. it.ftci. l.fiis 
cui. § j fin. de fmrtis L juris ignoramia & L 
regula m prtnc.dejuris &fafii igncr. i fi». 
C.de codtct/i. Ifin, %.ltcentiam C.de jur.de^ 
liber. q«iippc cum longe ratius fit , ali- 
quem non lucrari.quam alium damno 
articia /. C^tfiijuis %.fedfiadita,dereiig„ 
&fiimpt ftfi. Paui de Caftrcoafiod. ith.i, 
Idcoquc intcrprctario magis pro co 
tacicodacft> quidcdamno vicandola- 
borat,ut iftud evitcr,quam pro altcro, 
qui hicrum captat, /. fiidem cu7n eod.yfi 
7{j tfipot(fiate de jurtsd.onm fud. ifedet- 
fipupiiiits^. Itewficum piures deinftitoti 
aciton. Paui. de Cafiro, conf zos. in fin. & 
conj. 2Ss. "Jclum. i. Id qnod ulquc <d 
vcrum cft, ut etiaoi/i verba rcpiignarc 
vidcantur, tjmcn fugicndai iTctinrcr- 
prctatio, pcr quam airtra parsdamno 
afticcrctur, ut ait CalderiNusconfu/tim. 
coi.i.posi medium ver/.Itemijuia fi tcnere- 
mus,dedonat.<^UQm rcfcrt Cravett. conf, 
24S. num.sf. 

Vcruntamen hifcc arquc Cmili- 
bus non obftantibus,lccundum ca quc 
proponuntur,cxiftim3ndum crircum, 
quifocio ccflantc refiduam hujus por- 
tionem pcrfolvit.cligcndi faculrat cnij 
habcrc, atquc proprcrca , fi malir , lu- 
crum proiataillius porrioniscollatar, ' 
pctcrc poftc. Nam fi vcrbapaai confi-. 

dcravc- 



cJeraverimus , primo apparct . illa qua- 
tcnus dtdlum fuit,in potcitatc cjus,qui 
Icrvando coQtradlum pro altcro Co\- 
vit,cn"cdcbcrccidcmquc liccrc, jDa^ 
^cr ^Altenbe m<^d)t ^ahtn foU/ 
^ber bA^ tx ttirtg/atquc ita cxccutiva-» 
eiTcdirct^anon in pcrfonam cjus* qui 
in mora fuit , fcd potius cj us , qui coo- 
traclui (lctiC-<. 

Quamobrcm non tam rcgula do 
altcrnativa di^ione fupraadduAaitij 
propofiro locum invcoict» fcdpotius 
cxccptio ciuldem>fccundum quam plc 
runquc -j- clcclio cjus cflc (olet , -ad 
quem vcrba executiva diriguntur> 
quicquid alioqui natura altern.ativs 
diilionis cxigat, Mt not glof.i» L LHci§ 
Titio 24. de leg.2. Inde concludcns, 
quod cfii inicgatis rcgularitcr elcdio 
iiclcgatarit , tamen iccusnt , quando 
vcrba lunt dirccla ad hxredem> utputa 
quia telhf or dixitj liaercs dato , vidctur 
Ciiim hoc ipfo clcdlioncm dedilTc hx* 
rcdi, l.fio. %.fU»edeUgj. &glof. tfidm.» 
Jeqmtur Bartot, ibi ea qudtdelt^Atoglof. 
dtxerMt , ad contrad js cxtcndcns. Ita-> 
ctiam ,inquit j diilinguitur in cnntia- 
£bibus , fcil. ad qucm verba cxccutiva_» 
rcfcrancur, ut probatur l.fific/fipttU- 
tni fner», & I fi qui/Iipklatiu , de 'verbor, 
tbltgat. Ica criam glofT illam declarat-<, 
sdcm Eartol. tn d l. ft (icfttpuUtus fuerc, 
ioquicns.quod pcr illam lcgcm dcda. 
rctur gtojf.m d. l. Lucio , ut iu contra^i< 
buspcriiide, ut in ultimis voluntati- 
kus, is adqucm vcrba cxccutivarcfe- 
runturjhabcatelcdlioncm. HandctTLi 
gloir. doArinam tam in contrad^ibus 
quamin ultimis voluntatibi» gencrali- 
ter fequitur Jobam. de Imol. incap. inter 
eMterdt.num.} extr. de refcript. ubi indo 
ait glolT. illam cflc vaidc notabilcnij 
2c mcliorenide Corporc juris , quod 
rcfert & probatctiam Feltn. ibi. num.r. 
) verfFaUitprimo. [a) Idcm gcncralitcr 
docuit Baid.inl.^^tHduos ^deleg.t. obi 
podquam dixcrat>tam in lcgatis quam 
in conttadiibus elcclioncm cjus cflo, 
ad qucov vciba cxccutiva rcfcruntur. 
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deinde fubjungit & concludit, quod 
vcrba execuriva in aliqucm ditccl.i^ 
fcmpcr dant cielcdlioncm & cxecuti- 
vam circa hoc potellatem , icd ubi di- 
fpodtio continet difpoiicivuin. & non 
cxccutivum iaaliqucm rdatum, tunu 
cfl diflingucndum circa clcdioncirLj, 
vidclicct inccr contradlus & ulcimas 
voIuntJtcs : arquc cx hcc fcriptum re- 
liquit idcm Bald.xnlfin. col pen. inprinc. 
verf. quare in iflo Cde petit. hared q u od 
inaltcrnativa exigcndi fit ck^ctioagcn- 
tis, in altcrnativa vcro folvcndi clcdio 
dcbitoris. Hancrcjrtihm ctijmtradi- 
dic K^ngel. & Jafon tn d.%. Haicafttems 
Infiit. de aciton. Jafon. in l.fUnct § .fi ita^ 
Titio de leg, t. ut proindc cx hilcc evi- 
dcns fit , dodlrinam iflam coinmuni 
Intcrpp calcuIocfT^approbatam- 

Qijarc t fccundutP cam ctiamj |o 
intcrpreranda crunt vcrba Dyn.in d.cap. 
in alttrnativis , ut licct is tan tu circa lc- 
gata diftinguat,ad qucm vcrba rcfcran 
cur, cadcmtamendiflindioctiamiru 
contra£bibusadmittatur, quemadmo- 
d u m ver ba ghf.ind.l.Ttticdecl.Bart.ibi. 
Ecquicquid alioquicx vcrbis Dynie.x* 
truipoffct. Verum iflud> quod paulo 
antc aflcruimus, prxtcrquam quod 
communitcr ab tntcrprctibus cfl rccc- 
ptum , etiam hac de caufa magis zm- 
plc^cndum forer, quoniam hac ratio- 
nc matcria ifla plcnius diflinguiciir. 

Nam majorcmticmper obrinet u 
au£loritatem opinio Intcrprctis di- 
ftinguenris , quim indiftindlc Icquen- 
tis, argument. l. adeOj §. cum qius verf.ffr 
tamenmedfa fententia de acquir. rer. do* 
min, /.y? fnita §. tSud, dedjmn.infcff,. 
glof tn e, quarente de offic. deleg. not. SaL 
tn l.filia cujus pater cfamil.hercifc.Ludoif, 
Gomepn § . Itemfiquis pofltdante^ num.jr. 
Inflit.de donat.RimiaaU.in princ. fnfit.de 
donatnum.ii.antiq.edit .Cratus in ref^en^ 
6i.nu.26.lib.t. 

Sccundo cx verbis hujus pafti cvi- 
dcnseft>dc hifccduobusrcmcdiis po- 
tiflimum favorc cjus>qui contra»i^umj 
fcrvat » ita coavcntum fuiflc , uc^ 

huic 



• 
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huic re£l!us caveatur & confulatur. ac 
aliquod damnum cx mora £^ltcrius fcn- 
tiat. Ad hu nc igitur potius , quam ad 
focium fpcaabitclcdiio: cum tcgula- 
1'ritcrt in contra£libus , quandoaltcr- 
naciva c(l adjed^a in favorcmcrcdito- 
ris cledio cjus cflc folcat , ut docet_i 
B/trtelus in l ,^dmx>u i» prinaf. de ftgn, 
d6ltou. indc condudcns , quod fi dcbi- 
tor altcrnativc proroififfct , vcl folvcrc 
vcldarcpignora, hoc cafu clcdio Ot^ 
credicoris,*quoniam>inquit,alcernaci- 
vacft apponta ia favorem creditoris: 
& hanc dodrinamfcquuntur o//^fr. 
rul9$f, ?4Mt. dc Cajlr. & Dd. tbi &tf»t.4. 
%.ex ctfttventioneiitbi etiatn K^lexdnd. & 
Jdfon. num.ff. qui cam communiter rc- 
ccptam cflc ait , de re judic. & in l. cunt^ 
frop0naSyC.de trdnfdSi.& in t.Q»od fdvc- 
re , utti Sdltcet. C. de U. Baid. in d. t. fin.col. 
fen. in f ine. C. de fetit. bdredit. u bi pro 
rcguia cradit , in altcrnativa difpofltio' 
nc fcmpcr cflc cle£lionem eju5,in cu jus 
favorem apponitur. Idcm ab omnibus 
approbari aflcrit. w /./. nmn.s.& 6. Qui 
Jdttjd. cogdnt. i^texdttd, iffl.tfui duos , de 
Ug.i.Sdiicet.in l.quodfdvore C.de li.Jdfon. 
inl,i.cel.2.Quifatifd. cog. <^ngel. & Jd- 
fon. & Zdfius ind.%, Huic. In/i tt.de dSiton. 
Teiin.in d.c.inter cdterds,verf.fdtiit fecun- 
do^Decius conf.i2.num.2,Everhdrd. in toco 
d ndtttfd dlterndttvd numer.j.verf.TerM 
ify fdlitt. 

Etquamvis Jafon.in jam didislo* 
cis hanc dodlrinam , quamipfemct-i 
comrounitcr rcccptara cflc fatetur, 
vcllicarc conctur>quod pluribus ctiam 
fecir Dcciasi» d.c.in/er cdterds, tamen-» 
horum rationcs magis tcndunt contra 
decifioncm Bartol.fupra rclatam,qua(i 
in illo cafu altcrnativa non vidcatur 
appofiia in favorem crcditoris, quanu 
ut regulam noflram impugnarc quc- 
anr, aiqueinrerimijdemnihilomiaus 
admitrunt, ubiapparctaltcraativam-» 
appofiram in favorcm crcdicoris,quod 
tum cjnsficelediio. 

Quxquidcmdodlrinatcrtio loco 
2#propoiito vei idco magis locum in- 
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vcnit , quoniam manifcftum cft hifco 
vcr bis altcr narivis duo di vcrfa conccdi 
rcmedia, quibus is, qui flecitcontra- 
^ui > conira alterum moram commic- 
ccntcm uti pofliL^. 

Nsm rcgulariccr •J'inalcernaciva 
rcmcdiorumeleflio cftaftoris, ncvi- 
dcliccc in potcftarcrei fir , creditorcna 
agcntem impcdirc , ur cft tcxr. cx quo 
hoc not. Bdrtoi. Jdf.& Dd.in i.T^n uti~ 
cpte in frinc. de eo cjuod c<rt9 ioco , &in/, > 
Quod hdredcm ,%.etigere,de triitutor.dQi. -h 
Bdtd.in t.unicd ,in 1$. offofit. C.ft fervtu ex- 
ter.x^iexdnd. in l. cum frofonas coi. vcrfl 
Jngiof magn. & ihietidm Jdfon. tn^n. C. . 
de trdHfaCl.ubi K^lexdnd. air, hoc com- 
munitcrtcncri atquc fcquiturctijnu' 
Bcrous inc.i.numtr.ifiz.dejuditijs, 

Acccdit hifcc quart6>quod dc his 
duobus rcmcdijs ranquam in poenana 
cjus , qui in raorafuit , convcoiQc vi- 
dcoturfocij. 

Irij -f 1 js enim , qua: pcenac nomi. 
ne alteroative flacuta funt, rcus cligcn* 
di facultatcm non habcr, utnot.gbf.&^ 
Dd. in c, ^4 cTdfutd , de vtta & hontff, 
Cleric. Bartot. & Saiicet. tnl. quicunc^ut^ 
CMfervisfugitiv. idti Pdnorm. & Feitm. 
in d. c. inter cdteras de refcrift. Everhdrd. 
in d.ioco A ndtur.aiternat.nu.j.verj.fecutu. 
difdiiit. - 

Quinto fi fpcciem fa<5i propoff- 
tam pcnitiusconfidcravcrimus, facil^ 
dcprehcndcmus, hujus ncgotij noiL« 
ampliuscumcflrcflatunj^utdcilloqnf- - 
rcndum fic > utrum cx hiicc duobus rc- 
mcdi)s> dcquibus convcncruncfocij» 
cligcndum , fcdcum alccr fociorum.* 
porcioncm aircnus ceflancis jani ad 
foctctatcmconculcric, arqucadcorcs ■ 
nonamplius fitintcgra, cxipfisverbis 
padi ncccflario (cquicur, ilii ctiam pro 
raca hujus porcionis lucrum compecc.^ 
rc, quippc cum dc hoc lolo in iftunij 
cventum pafli fucriuCloci) , & quod 
confcqucns cfl de clc^ione , utn (b. 
ciorum ilia compctac , fruflra labo- 
ratur. 

Naoi t quando altcrutrii rcrum-i |- 

aitcr- 



alternative promKTArum ampliusnoa 
cil integra>tum etiam in cafu, ubi alio- 
qui clcdioaddcbitorcm pertincret-j, 
cligcndi faculcas ultra non compctit-i, 
u t cft rext, ex quo id not. BMrtel.Jdfin. & 
Dd, /tt d. L ntn Htique in frins. de e» qn»d 
certo loc», 

£c nc quis forte dicat.* » hoc 
ipfum, quodcelTancisportionemcon- 
tulic » nonjurcab ipfofad:umfui(rc>, 
fed expcdarc cum potius dcbuiflo» 
donecccflansaltcrutrumciigcrctt Ex 
ipfis vcrbis padi^id quod fcntcntianij 
noftram ultimo loco plurimumcon- 
firmat ) clarc3cdiluddcappatet , iiij 
libcro cjus arbitrio iitum fuiiTc.utrum 
cx his duobus remcdiis , dc quibus 
convcncrunt, cligcrevolucrit, turru 
quiacontrahcntcspadi fucrunt » irLi 
potcftatccjuseflcjvcleiliccrc debcrc, 

Hazc cnim verba cxprcfs^ defi- 
gnant , eum, qui contradum fcrva- 
vit cligcndi facultatcm habcrc , cuitli 
alioqai in potcftatc ejus non ciTcc, hoc 
vcl iUudfacicndiquotics voluutatem 
altcrius fcqui , &quid is cJcgcnt, cx- 
pcdarc tcncrctur : Tum qtnain tino 
addttum fuit > cumquiin morafuiL^, 
kac dc caula aullo modo conqucri de- 
berc. • 

Nam utrum exhisfiat , juro 
conqueri non potcft , fcd iftud paticn- 
terfcrrctcnetur , quaquxforationo 
clcdioiiem (ibi vendicarc,& alterumj 
impcdirc poreric , quo minus quod 
ipfiplacucrit> cligat : Utproindchic 
mamfcftis verbis omnis eligendi fa- 
«ultas ccfljnti pcnitusadimatur , ea- 
deraquc alteri fociorum conccda- 
tur , atque adeo nulla amplius pro- 
babilis poflic fubcfle dabitandi cau< 

15 Nam-fubiverbacontrad^usfunc 
ctara , argumentis non cft locus , fcd 
vcrbis iimpiiciccr ioflftcndum , /. n»fLo 
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altter in frinetf. i iUe "m iUe \ §. ctdnLa. 
in verbis , de leg. i. L. fi aUi in fin. ibi 
flti4 vdlet friptnrd dc^ ufufrn^. 
gdt. t. 2{epos ProcuLo. de verbor. obLi- 
gdt. 

Quippc» t cum iila duntaxat^ 17 
intcrprcrationcm admittanc > qux 
func dubia, non autcm qua clara_» 
fu n c_i , /. •voLuntdtif , ubi Ijoc not. BdLd, 
Cod. dt fideicommijf. Bdidm in /. eert0 
generi , §. /. per iUum text. de Jervitut. 
rnfiic, frddior. refert Jdfon. in L quicquid 
dftringendd , numero quarto , deverbor,. 
obligdt^ 

f in fpecic quod ctiani itu |f 
cafu , ubi alioqui cle^io ad debico- 
rcmpertincret , tamcnrcs alitcrfcfo 
iiabca t , quando apparct contrahcnrcs 
voluiflc cledlioncm conccdcrc crcdi- 
to ri ,pro bat u r in cdf. manddto in fnM<^ 
frdbend. Libr.ftxto, Sc docuicCardina' 
I is in d. c. inter Cdteras , qucm refcrunt_» 
& fcquunfir Johan. 4e ImoL & FeUn. 
ibi & EverLjdrd. in d. loeo d natmr. dlter* 
ndt. numero feptimo , verf Qutnto fdLIit. 
Nequc fanc mirum,cum contradus cx 
convcntionc Icgem accipiant-. , /. con- 
traclusje r(gjur.inff.^ Lib.6.L.i.%ficon- 
venerit depofiti. 

Atquccxhis, quaepro confirma* 
tionchujus poftcricns icnrcntia-fuc- 
runtaddu^^a, tollunturatqucdiluun- 
tur ctiam omnia argumcnta prioris ' 
opinionis , ut alia rcfutationc opus 
non fit. 

Abunjc cnim dcmonftratuHL» 
cft, nos hic non vcrfariin tcrminis rc 
gula: fupra adduQx , fcd potius ilLi 
his locum fibi vCndicarc cxccptioncs 
paul6 antc confidcraras , quaruni-i 
t natura cft , ut rcgulam in cafu cx- i^^ 
ctptotollartt & efficianr , nc officio 
fu o fungi poflit, /./> t)is ubi BdrtoL.de 
Leg. I. itbi Ldte Deciits CagnoU de re* 
guLjur, 

iTuit 
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Taitctiaminfupcroftcnfum^ca- fed locum potius habct iftud vuJga- 

fum noftrum ia fcntcntiam pauloanr tum , lcgcm quam ipfc dixifti , ferva_»# 

te jfiraiataiBi ntm {olhm fationtbns UegemqH4m^CiUfM&,U,Cti.def4^. 

coofidetatls , feddtipfiaverbisiodrn- emtwM. /. itgem fir^mi , C9d,dedmuin 

mcotiitacIar^^CCtfaiDdre* utnulli Item licct durum hoc fit, taoien lex 

- argoiaento in contratium addu£loy ita didacft , /. prcfjpexit , ejui & ^«'^- 

quantumvis vcrifimili locus cire pof- Ideoquc rcclc dixit Baldus , quando 

5*0 (it, quippccum tomniaargumcnta_> verba contradus clarafunt , ctiamfi 

ccCfcnt , quando vcrba funt cIara»Sc , ca dura fint, tamen cavillationcs Ad- 

manifefta, /. centiniius,%. cnmitMdevtr^ vocatbrum locuo) liabert non poSkj, 

hef.eUi^M» c*^. quicunquefe, dlfM, • %i/!f/^yr#7^/«^.4.qli6ddidomtefefC 

. gnf, ^fedemdejpcnftl. uj|que«2iBt» Cr^i^eM^jesjm^' " • 
ctfiaiiqnid vctifiinilc fit , taincnquih- 

do contrarium manifcftcapparct_.> a Prxtcrca fi rc^Hc htijus negotit 

verifimili reccdatur , ut inquit Ba/- qualitarcs confidcravcrimus , nul- 

in Li,Ced.Qiti &dd'0erjm ^«^/.Ideo- lam fanc is , qui in mora fuit , juftanij 

qucctiamUipianusm/.^/>/rM^(p4f' conqnerdtidi 'caofitm**ci( eo habero 

hsMkm » dereguijnr. gencraliter rc- ' poteHtv quod'alt<br pr<> tat a pecUnias 

21 rpbndit ; ia *f contradlibus fcmper id' pro ipfo coilatx Iiicrum pcirctpiaCi»» 
feqaendum , quodadumcft , & can. cum hoc non folitm zquaiiratis nor- 
dcm quando dc co non apparct , fub- liia , qua; in focictatis contradu potid 
jungit 5 ad idquod miniroura rcdigen- firaum eft confidcranda , cxigat , fcd Sc 
da fumma cft, innuens nimirum rcgu- Ixxc via lorigc fit bcnignior , quam^ 
lam fapra addadlam« qus doccc, iniBi- l^altcr fociiia lioc prstermlfifiec dc da- 
innBa fiiqoendomcflc * taal deibottLf mhaorl peconis non iltatas nomioo ' 
pioccdexe » qaaodo cx Vcrbis de vo-) rcpetiifict a focib > quemadmodonu 
lontate icoottahendum non fatisap- hocdifcrtcdocoit PjmI. deCaJlroycen' 
paret-. : ex quo rcgulam illamj fil.zffp. volnm.i. Qina,inquit,iJlo 
duntaxat in fubfidium locum habe- dchocnon fentitdamnum , licctnec 
rc rcde dixit-. Deem & Cfignel, ilti^ yleitfr£ter.%.Jimilsmede.Qm» 
4gm^, inJrdtidiertditiU.%l^mmtmin(k0i»fmi 

qiidr»rer, dS.teue diUlr, iltproindo 

22 Sic t ctiam qnandp de votnnta- vd hac <le ciufa argumcnta a confide- 
te cootraheotium cx mbis prolatis ntionedamnicvitandi defumtt: 
apparct, damnumfivcincommodum, . ■ ■in propofico tanto mi- 
quodalrerutcrcorumindefentit, am- - nus locam iuvc- 

pUus iaconfidccatio/icmnoaveniu> ' nianu. • 



^^^^^^^^^^ 
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Simonis Ulrici Piftoris Hartm. F. 



(4 ) CahdBw. rJi'[tIlelo(\, go. dc trinfaB. Jth. BMptifl. K^fm.de execut. 

) Addc copiofiQi me KjMdrdn.in § .7. C.26S Rota. Lucemfeleeif.104 . verf.fed 

repet. l.fi ^clor. num.4 1. & num.j}. dc^ hts.UHoHer. Itb.i.femefir. c.ij.Vtdf^ 

frocur.Coler.deproceJ?.execut.fArt.i.ca.g. Surd.deaf.it). Fran. riv/um 

num.2fi.}o.Caballin.fj^[tlleloq.s77. K^n- dectf^Ss- ftumero 

tOB. de Padill.in l. cum propoaas num.p. C, jcxto. 

^jr ^jr •^jjf' -ifr tSf^ -A^ ■A' Vp^ 'A' if^ lif 'ly "A* idf" -A^ \ jjr xjV^ l?r l?jf \iV » 
i^Ot- <^ ?^ <^>» 7^ ?^ 7^ T^-m cZk 

/ Q^H jE S T I O y, 

DE EVICTIONE, AN ET 

QVANDO ET QVOMODO SATlSDAN- 
dumfit, anitem fidejuflbrcsextraneiadmittantur: &quo- 
xnodoconfulaturemptoriqui de cvi;5tionis caucione non 
(acis iibi profpexic in vcndicionis 
concra6ku. 



I. Eyi^ionem prafiat renditor litet de w »»- 
hil diiium fit : ita itt ejHS nomine ca- 
• yere debeat reprommifftone & iit' 
flrumento,nu.2. nr)n.iMtemfidejuf' 
foribus aut pignorib'L;num.4.etiam 
immiaente evitlione j num, f. mfi in 
UmiHe contraBus immineat nu.rf. 
aut de eoin prindpio ionyenerit^nu- 
mer./f. autconfuetudohocpoflulety 
num.t^. yel m folutumres data fit$ 
num.iff.AUtyenditio a frmcipe con' 
firmatj ftt , ut fine ratione dffirmant 
Dd.num.17. 

/, Ohligatus ad dandum aut faciendum ali- 
^uid , eo nomtne infirumento carere 
tenetur- 

j. De 9f^i£lione agi non poteslt nifi replane 
ablata. 

6. Cautio eyiilioBis nomine qualiter prx- 

flanda. 

7. Fideju ffotes diverfifori in eodem tamenlo. 

co bubitanres admittuntur ad fatif- 
dationem eyiSiwms nomine promif- 
fjtm. Hgn autem alibi bahitantes 
ettamfi renuncient fon prafcriptio- 
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ni, Hum. 10, <irii. nifi habeant bona 

in loco contra£lus,num.i2. autfjt.f- 

djnduBi fit ex confuetudiue y nume- 
ro /4. 

Fidejuffor etiam diverfi fori in contrjHi- 

bua admittitur cum declarat > ut ibi 

conveniri poffit. 
Tromitteus emere prxdium , in quo hypO' 

tbec4Hshabea',credityr tenetur eme- 

re in forocreditoris. 
.Mjetusnciatii; priyilegii foritjuatenusido- 

neuni fidejufforem extraneum red- 

dat. 

Porenfis quie dicatur. 
, Confirmatio vices regotii principalia, non 
extendity fed fecundum id intelligi- 
tur, 

< .T^ter yendens rem adyenfitiam ^hi, non 
tenetur cavere fideutlfrriltis aut 
pignortbus de eyi5iione contra quof- 
■ dam. 

■ Caittio eyidiOnis nomine ferpetua tH,nec 
fidejufjor qui in ta fieitt prcpterea 
liberatur. 

Imtor licet eyillionis nomine ogerenon 
GC G poffit, 
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pnffit , tres tame» altas a6ltonci hA" 

jf. yendtior loin^les fub Ijypothecabono- 

E fcviftioncctfivcnditionis 
tcmporcnihildidlum fir,cjas 
t.imcn nominccx ip(a contra- 
<^iisnaturacmtori nonfolum 
dcvindbus cft vcnditor, /. tion dubitatttrt 
C.de eviHion.l.Ji de evi^lione , eod.ttt iex 
C** ) empta.de acJio». etnpt. (a) 
2 Scd ciiam t dc cviclione rcpro- 
mitterc tcnctur: ufquc cdutlicctirL» 
vcndiiionc nulla cvi^lionis fa£la fuctit 
mentio , cmpcor tamcnquocunquo 
tconporc cx cmpro adlionc inftituta_> 
adtgerc pofstt vcndirorcm , utdccvi- 
dlionc rcpromittcndo cavcat ,/. exem- 
pto §. & f.v empto.de adton.empt. l.fiduo. 
^ ft (jftii juraverit , de jurejur. Fa.>*i. de Ca~ 
C^) ftro.conf.zoj.vol.i. {Ja) & quis fir hujus 
repromifsionisfivecautionjscffcclus, 
dcclarat <JMttdat46 in.l.cni resycap ttt d<-J 
tvivlione caveatur.,num,i. eod.ttt.NcQviC 
rcpromittcrc tantum , vcrumctianij 
inllruraentumevictionispromifrf gra- 
tia conficerc dc cmptotitradcrccogi- 
turvendiror , utconchidunt Dd.tnl. 
Juliam44^% . qtit fundum, t^bi Jaf.nNmer.tf. 
deverbor.obltgat.& Vaul.de Caflr.d. conf. 
20 j. num.4.. 
$ Quippcf cumrcgularitcris,qui 
ad dandum vcl facicndum aliquidtc- 
nctur ,lioc nominc inftrumcnto cavc- 
rc crcditoridcbcat > l. plures ^pochis 
C9d. {ie fde.infirum. l. ftcut datam & ibi 
Bald.Cod.de Itberai.caitfEartol tn l.j.dc^ 
condid.ob cauf\^lexan.in l fifnita %.ele- 
gjnrn^col penult. dedamn.tnfeSi. T^tt, 
(f) conf)g2. (() 
^ Utautcm tproptcrcviciioticnij 
fidcjuflbribus vel pignoribus (atifda- 
tionvm praeftct,cx natura contraftus 
compclhncquit vcnditor, fcdrcpro- 
mifsionc &inftrumcfito cum caviflo 
fuffcccrit,/. i.%.f}ipulatio dupUJe prator. 
ftipuldt. l.illud^uaritur l.empt.deeviiJto^ 
ljion.idcircCyCod.de contr.emt.Uoc cnim 
ipfo , quod cmptor! nuila fatifdationis 
fadamcationccontraxit, pctlonanL; 
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r«w fuoruv! fnjft' •rttercarere dic';- 
tur nrc ad 'fidijtijjoi es ,dj/idos co^i 
p$tcs}. 

vcnditoris approbanc,& pro idonco il- 
lumhabuiffcintc]ligitur>/.^.^^ fidejuffo- 
ribusXftis a quo in fio.ut in poffltgat l.qul 
cum aitOidereg.jur. (d) i^Iex.tn i.ftcum^ \ 
dotem, § . muiier, nu,^ . verftc.verum ad- 
dofolut. matrim. 

Idqit 'ocumctiimobtinct, ctfi 
poft cmptioncm pcrfcdam cviclioniJ 
pcriculum immincat,atq;adconova_» 
pctcnda: (atildationis caula cmcrgcro 
vidcatur. Nam ctiam htc ob rcm cm- 
ptam inota, dc evidionc agi non pot-*J 
cft , priu(quam illa pcnitus cviclafire-:^ 
titt/.cjui re?n , Cod.de evici.l.ft pln; ,§.mot4, 
/.habereiicere.cod.ttt. ufi];co ut necclVaJ 
ria ficfcnrcuria.ad hocutcommirratui 
cviclionis fttpiiUtio>/.«/>^ de rei vmdiifj 
Bart.in l natura, § . cii nec abjcnte i» [ri//c.^ 
dc neg grfl. & :n i.e*npt in prmc.de .tcltonli 
empt.Alcx.(.onftip.num.si.vol.c/. Socjiot^l 
con/st.n.'(.io.voi.i. ^lbert.Brun^conf.pg'..^ 
nu.io.ini er conffeudai.Bero.cottfrfS. n. j j. 
vol.i. Cabaliin.de evicl,% j.nu.icfo. Non 
itaquc audicndiis cric.qui rc nondumj.1 
cvitfla hoc nominc fatifdationem pc- 
tir,nt poft alios docct Gomef variar.refi 
tom,2.c.2.deempt & vend nv,)o- (f) 

Excipitur t tamcn , nifi in ip^o j 
vcnditionis contradu dc faiifdatiorc» 
cviclionisnoniincconvcnircr,^/.////^, 
& d.l.emt, &d.i .///puiatio dapU , & R- 
quidcm fatifdationis moduscxprcffus*^ 
fucrit,liuic ftandum omnino crit*cum 
cx convcntionc contraftus iftclcgcinj 
accipiat,/./'^/?^/ conventa^decontrah. em- 
ptionj.contracitis^dereg.jur. Quod fi v c- 
ro dc co nihil diclum,fcd fanldatio sc..^ 
ncralircr promifla fucrit , cx confuct u-- 
dincciustcgioniSjinquancgotium gc-1 
ftum five vcrtditio cclcbrata cft , ili f 
pra:ftarx iicbci, l.ftfundits de cvtilion.iiin^., 
autcm confuctudo nihilccrtidcfimar, 
tum utrum pignoribus vcl fidejuftbri- 
buscivcarur , nihil rcfcrt , /./. §. anpi- 
gnoribus, de coUat. (ronor. l. fn.^. /1 icg.it a, 
rittf , (juorumbottor, /. habi.re » §■ /• d^ 

Vi'tbor, 
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.onf.267.tn^n. 

Scd "f hoc loco in quiftioncmj 
vcnir,anin cafu quofarifdatio promif- 
i'a cft> admittantur fidcjuflbrcs,qui ju- 
rifditlionijcui fubcftcmptor,fuppo(iti 
non funo ? Et quamvis in judiciis fidc- 
julVorcs idonci non fint , qui fori prx- 
fcripcioncm habcnt.nifi fori privilcgio 
rcnunciavcrint »/././? ^«w in jucvocat. 
von jerit, l.fi fdcjujfor. wfrmc.^iftttf 
darecog. 

S Incontra(^ibus|tamcn«adquos 
cviiflionis quoquc obligatio pcrtinct, 
fidcjullbres ctiam divcrfi fori fincrc- 
nunciationc admittcndos cflc , fcnfic_. 
B4rt0t.ini. numer.ii. defidejujfi^wcrtu 
fcquitur Johdn. de Imol. ibi & Jaf.in l.i. 
num. 2. Quifatifdar. cog. modb fidejuf- 
.forcs alias m codcm loco.in quo rcs 
vcndita fita cfl,habiccnt, atque ibidcm 

Icon vcniri poffint,hccc in di verfo foro. 
Itacnim intclhgcnda cft dodlrina Bar- 
toli > nc advcrfctur his » quac cx mcnto 
cjufdcm »am difturi fumus,& hoc mo- 
doillamdcclarat Jafon.ind.l.i. dum_) 
loquitur dcfidcjuflbrc , qui non porcfl 
quidcmconvcniri coram judicc prin- 
cipalis, fcd tamcn coram judicc cjuf- 
dcm locr. Exf rancos vcro fidcjufl*orcs, 
& qui aUo in loco ahavc incivitaro 
habirant, invituscmptor rccipcr<yion 
tcnctur. Neccflaria: cnim duntaxaC-j 
fatifdationi lioc indulcum cfl , utirL. 
aha cjurdcm provmciae civitatc prifta- 
ri poflit, voluntarix vcro non item, uc 
rcfpondct Jurifionfultus in %.fi necejfd- 
fta, (.fifideiujpr.Qui fatifdar.cog.^x quo 
» gencrahtcr notant Bart. \^ngel.K^lex. 
Cr J^ulgof. Jafon.C Dd. il>i.eumyqui fatiil 
danoncm promifit_» , dcbcrc illanij 
^prxftarccum hommibusilliusloci. Cfj 
Voiuntariam autcm hancctiamcflo^ 
dc quaagimuSi cj: co manifcftum cft, 
quod vcnditorcm nifi convcntiono 
cxprcfla fatifdationis ncccflltatcrrL» 
ipfemcc fibi miponaccx natura contra- 
iitusadillamdevinftum noncfle,pau- 
antc diximus: idcoqs fatifdatioacm 
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illam,quc a vcnditori evicblonis nomi- 
nc promittitur, inter volutarias rcfcrt, 
gloff.in d. %fi neceffaria , & hac ipfa do 
caufa cxcrancum fidc)uflbrcm cvi£lio- 
nisnomincnonadmictendum , cxgc- 
nerahilladodlrina Dd.difcrtcdocniC-> 
Paul.de Cafir,(g) qucm fccucus cft Mex, Ci) 
aflcrcns t fc ludc in cifu, quo vcnditoc 9 
degcns Bononix promifcrat , fe prc- 
tiumconvcrfurum in cmptioncm pr^> 
dii, quo evictionisnominccautum fit 
cmrori: rcfpondiflc, quodcmcrctc- 
ncntur prxdium fitum |in territono 
Bononienfi,& (\\iznW\s Ja/. ihidftn nu- 
mer.io. doftrinam hanc indubium vo- 
ccrvcl limitct cx iis, qux icriptarcii- 
quitidcm x^lexand. confsj. vol.j. ta- 
mcn non fatisanimadvcrtit,quodo^ 
lexand.d. conf.jy. dc fatifdationc ncccf- 
faria dunraxat loquatur.cum intcriHLj 
altcra doclrma de cmptionc prxdio» 
rum ad voluntariam pcrtincat , inj 
qua,ucdiximus>cxtrancusnonadmit- 
ticur. ■ 

Idemquc ^ obtinct ctiara , fi fori 
privilcgio five cxccprioni dcclinatoriae 
rcnunciarcvcllcni fidcjuflbrcs. NarrLi 
cumcriam in ncccflaria fatifdanono 
ad hoc , ur excranco fidcjuflbri locus 
fic, rcquiracur cum pnvilcgio forirc- 
nunciaflc,uc probatur in prtnc. d. t.fi ft- 
dejujfor cr in 1. 1. fi fjuii in jus vocat. no?L> 
jer,u(ri Batd.difenc dc forcnfi loquitur, 
id cft , dc co qui brcvi rcmporis fpacio 
moracur in aliquo loco , & dcindc rc- 
ccdic , inquicns , & fccundum hoc ha- 
besponcre cxcopplum in forenfi, at' 
quc ita hoc ipfum qaod cum renun- 
ciationcadmittitur forcnfisncccflira- 
ti tribuatur : Jurifconfuttus lerotn d.%.fi 
neceffaria , fatifdationcm neccflariailij 
avoluntaria manifcftcdiftinguat, uti- 
que in apcrto cft, in voluntaria fidcj uf- 
iorcmcxtrancum non admittcndum, 
cciamfi exccpcioni dcciinatorix rc- 
nunciarct. 

Alioquicnim Ci rcnunciatio pere- 
grinum fidcjuflbre ctiam in voluntaria 
fatifdacioncidoncum rcddctcr^nulla^ 
G G G z intci 
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intcr hanc & ncccffariam cflct difFc- 
rcntia, fcd illa prorfus fupervacanca_, 
& ffullra a Jurirconfulto conftituta_» 
cffct. Quiavcrohocplancnonvcrifi- 
milcquinimo abfonum cft> /. Dsv$4s §. 
h^cJlipuUtio.ut UgMt.noTn, Cdv, l.t.%. di- 
xerat aliqtus i depubHc.c.z.deprob. ideo 
minimc concedcndum> fcd potius ut-> 
vim aliquam atquc cffcdtum habcaC', 
ftatuendum ,involuntariacxtrancum 
ctiam cum rcnunciationc non admit- 
tcndum effci. 
II Ncquc rcfcrt , quod f Intcrprctcs 
ind.l.i. fi quU in jus voc. non ier. gen c ra- 
litcr concludunt > rcnunciationciTL* 
dcclinatorix cxceptionis fidcj ufforcm 
etiam cxtraneum , idoncum rcddcrc^, 
cxquo arbitrati funt quidam , cunu 
pcoptcrca ab cmptorc rccufari norL» 
poffe.Nam ctfi hoc quidcm , exverb. d. 
i.r. gcneralitcr colhgant Dd. fi tamcrLi 
quis fcripta corum contulcrit cuitli 
vcrbis, d. %.Ji necejfarta , & iis , quac ibi- 
dem tradidcrunt Intcrpretcs , facilc 
inde liccbic deprchcnderc,conclufio- 
ncm illam gcncralcm fecundum ma- 
tcriam lcgis » undc illam dcfumunr^at- 
qoc adco dc ncccffaria duntaxat fatif* 
dationeintclligcndam cffc: Rcgulari- 
tcr enim dida Intcrptctum juxta lc- 
gcs,quibus nituntur accipienda funL^, 
Bartol. in l. nonJolHm,%.ft liberat'toms,nU' 
tner.i.deliber.legat. Non obftat ctiarrL» 
quod poft gloff. in d. 1. 1. fi quis injus vo- 
(at.non jer. tradunt communitcr Dd. 
forenfcm> qui cxccptioni dcclinatorix 
Tcnunciavit,ctiamincontra£libus rc- 
xnittcndum cffe ad locum contradus> 
undcputaruntquidam^ pcrrcnuncia- 
tionem omne tolli impcdimcntutru, 
atque proptcrca emptorcm nuIIatiLj 
amplius probabilcm habcre caufanL) , 
ob quam fidcjufforcm extrancum re- 
nunciantcm vclit rccufaro- Primo 
cnim dodlrina ifta dubitationc nooj 
caret , ncq; ulla lege probatur : propie- 
rcaab illa retcfferunt,«_>/«^r/.dr/y/^<7/r 
in d.l.t. Kyibb. & Dec. in c. t. de judic. i^l. 
(iat.in l.fen.glof.t.C.depaCi. c^lioiin.ift ad- 
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dit.ad K^lexand. ctnfsp.vol.j. Dcindo 
dato , illam vcram cffc , non tamcn cx 
co , quod fidejuftbrrcnunciaosadlO'- 
cum contraftusrcmittcndus cft > fc- 
quitur , quodproptcrca in contrad* 
bus invitusquis cxtrancumadmittcr 
tencatur. Non foliim quia haec intc 
fc funt diverfa,ut cx altcro ad altcrui 
commodcnihiIinfcrriqucat-<: fcdet:^ 
iam quia rcs ipfa docet> quantas rcmifl 
fio priufquam impctrctur>dirticultatc« 
parcre,quantosiicm fumptus cxigcrt 
folcat. Nonigiturconccdimus,rcnu' 
ciationcm omncm tollcrc difticulta 
tem> ut proptcrca invitus cmtor cx* 
traneum tidcjuftbrcm admittcre tc- 
ncatur.* Scd juftaadhucfubcftcaufa 
carillumrccufct. Cum pra:fcrtim nc- 
ccftitatitantumhocfitindultum> u* 
cxtrancus cum rcnunciationc admi 
tatur. Nam hocipfumargumcntoi 
tiscfl,involuntaria rcnunciationci 
hocpracftarcnon poffc, ut ptoptcrrc 
miffioncm,(quam juxta Intcrpretunia 
opinioncm rcnunciatio operatur ) ex- 
trancusrccufari ncqucat , fiquidci 
alias diftcrcntia> quam intcrvolunta* 
riam & ncccftariam farifdationcm fa- 
cit JutifconfuItus> penitusconfundc» 
rctur : qucmadmodum paulo anto 
conlidcratum fuit. Hifcc itaquc rati: 
nibus in caufa quadam controvcri 
aliquot Jurifconfultorum CoIlcgia_» 
rcfpondcrunt: Emptorcm invitumad 
cxtrancum fidcjulTorcm rccipicndum 
adigi non poflb,qu3ntumvis is fori pri- 
vilcgio rcnunciarct , 6c in hanc fenten- 
tiam ctiam tandcmjudicarumfuir. 

Vcrumetfi t mcvidionisfatifda- 
tionc promiftafidcjuffor extrancus , id 
cft , qui cxtra locum vcnditionis cele> 
brata habitat , non admittatur> utha* 
dtenusfirmavimus> nontamcnrequi- 
ritur, ut fidcjuftbr cjufJcm ioci fit, fed 
fufficit lilum in codcmlocotantunu 
poftiderc> ur ob hoc pro idonco iit ha- 
bcndus, quantumvis alias co in loco. 
nonfir natus, qucmvulgo forcnfcin^ 
vocant. 

Idquc 
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Idqii c fcn Gt BitYtolin d.$.fi necefi- 
rU^ dum poftquam dixcrat > cjufmodi 
ijniJaiioncm clTc intclligcndam do 
hominibuscjufdcm ci vitatis, addii fcu 
qui ibi funt idonci. His cnim vcrbis 
denotarc voluit , non cffe ncccflc, ut_i 
fidcjnflbt fit cjufdem civiiatis, fedct- 
iam forcnfcmadmittcndum,qucmad- 
modum hinccolligunt Bdld.& Jafthi. 
Non autem fimplicjrcrdicit^quifunt-. 
idonci) fcd addit rqui Ibi funtidonci^ 
utfignificct, fcdciisloqai, quiinco- 
dcralocotantum poflidcnt,utproido« 
ncis habcndi Hnt, licet cives non Hnt-.. 
Et juxta hocaccipiendum crit id.quod 
cxmente Barr.ibidcmait Bald. ElTo 
fatifdandum de cive vcl forenfc ido- 
nco , cum quij non ideo rcpcilatur, 
quia forcnfis, fi fitidoncus,quodrcfcrt 
Sx. fcqiiirur Jaf. Si cnim hocgcncrali- 
tcr intclligcrctur de quovis forcnfo 
(ivc cxtranco, tum advcrfarctur illis, 
quae cx ipfo Butol. & communi In- 
tcrpp.fcntcntia jamfirmavimus. Scd 
Baid. noadequovisextraneo, fcd do 
forenfc duntaxat,qui ibi natas non eft, 
iicer bona ibi pofiideat , loqui , ex co 
apparct-. , dum forcnfcm opponit.^ 
civi. 

Nam ctfi "f vocabulum iftudab 
Interprctibus non uno modoaccipia- 
tur : propri^ tamcn ad ditFwTCntianu 
civisdicirur forcnfis, qui licctbona_» 
quidcm pofiidcat , vel ctiam domici- 
liumhabcatinaliquo loco, tamcnibi 
natus aon cft,dc quo /* /. tefcrifto.%.fn. 
de muotr. & in l. cives , C. de incol. lsb.10. 
Cern. eonfip^.nHm.^.volttm.^. Feltn.in^ 
e. quoniarn in frinc. de offic. ordin. (i) 
De cjufmodi itaquc forcnfi intelligcn- 
dus cft Bald. cum pra:fcrtim hoc aflc'- 
rat ex mente Bairol. qucm idem vcllo 
)am oftcnfum fuit.-. Ht propter hoc 
ipfumeriam id, quodde forcnfi ido- 
ncodicit Bald. nongcncralitcrdeco, 
quialibi bonapoflidct , intclJigcnduni 
crit.fcd rantum dcco, qui utloquitur 
B irr. ibi idoneus efl , atque eodchiitij 
loco bona poflideu. 
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Nam verba Inf crprctum tx iis,qui- 
bus niruntur.intclligcnda funt, & alias 
rcfcrcos cx rclato intcrprctationenLi 
rccipcre folct , /. K^jfetoto, de h*red. in- 
flit. 1. in tejlament. de condit.& demonfir, 
Quod idco moncndum putavimus, 
quia nifi quis animadvertcrit bxc,fcru- 
pulum facile alicui movcre poflcnc_». 
Etdeeviclionis fatifdatione promifla» 
qux prima exccptio fuit , hacc fuffi. 
cianc_/. 

Secuodot id quod fupradiximus, 1 4 
evi^ionis nominc cx natura vcndirio- 
nis fatifdandum non eflc.Iimitatur ut_. 
locum non habcat, quandoconfuctu- 
do in valuicut eviclionis graria farifde- 
tur. Hatc cnimconlucrudotencnda_» 
mcrito crir,ut ^tobzrux in I ffundus de 
evtciton. & feriftt glofin /, illud , eod. tit, 
quam comraunitcr fequuntur Intcrpp. 
ibi & Bartol. inU. % fltfulatiodufU% de 
frator. ftiful. Grat. conftss.numji. vo- 
Imm.2. Idquc confirmatur trita ilia_, 
juris rcguia, qux doccr,in quovis con- 
tradlu dc eo, quod communitcrficri 
folct, adum vidcri, /, tjModfuolit, §. f]td 
afidua de adilit. edtft. l femfer. i^. dc^ 
^^^ j'*^' Sedcum hoc cafu vcnditor ad 
fatifdarioncm prarftandam cx vi con- 
fuetudinrs invitus adigarur , certc 
harc fatifdatio pro neccflaria habenda_» 
cric, nonminusac fi legibus illaintro- 
duda cflcr : quam ncccflariam cflo 
tradunt Angel. Alexand. & Dd. ind. §. 
ft necejfaria , & quod confequens cft^, 
«tiam pcr extraneum fidcjuflbrenij 
prxftari ^oictit>d.%.fineceJfaria. 

Tcrtio t excipitur,quoties in ipfo j ^ 
liminc contra^us imminct cvi(ftio. 
Nam etiam tum ob cviclioncm iftanij 
latifdandum tnij.fifoslferfciiam , C. 
de evi6lton. l. hahitationum, %.fin. deferi. 
cul.& commod.retvend. Quia veroiftud 
freqoentec foletcontingcrc , dtaccu. 
ratiorem requirit infpcdioncm, idco 
dc hocin fcqucntiQuaeftioocpeculia- 
riceragemus. 

Quarto t intcr cafus , in quibus j ^ 
pro cviaiouc fatifdari folcr,is rcfcrtur, 
G G G } quando 
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quando ctcditor in folutam acc jpcro 
cogttQt aliquid aliud cx bonisdcbiro- 
TiSjjuxta %.^ucd antem^NoveU.jf. & du. 
theni.hoc ntft dehiror,Cod.ie jolut. Quod 
cnim lioc cdlulanld<itio prxdandafir* 
it?S\\.glolf.tn d, §. ^Modautem. & proba- 
tur iitd. authent. hocntfidelfitor. tbi. pra- 
Jlanda creditort c.iuteU de eviEiione. 14- 
quc fcquuntur Cyn. Fulgof.&Salicct. 
ibi. cjushancafF*.rcntcs rationcm^quia 
cum crcditoraliud,qua(n dcbctur,in^ 
folutum rcciperc cogjiur>conrra l.z^ 
tert.fetat. aequum et lam cftjUt plcnius 
elusrccurirariconfulatur , arqucadco 
viciiTim hoc rcportct commodi/ eur^ 
qui in prtncip. de jurejur. & hoc ran- 
quamcommunircr apprcbatum , rc- 
fcrt ctiam Mudius ind.l.cuiresincof, 
Ouomodo deeviH. cavend.fif numer.4. 
(y fecjuitur Cahallin. deeviHton, %.2. nu- 

(^i)mer.i7- {*) 
17 Quinro-f communitcrcxiftitna- 
tum fclt.in vcniiitionc .lUforitarc Prin- 
cipis confirmata cvictionis nomino 
fa 1 1 fd a n d ij m e (1 c , ut pcr l. univerfa C. dt 
frectb. Imi/er. of docuit Bartol. in d. l.i, 
$. flipuiatt» dupla , de prator. flipulat. 
quem lcquuntur Bald. Angcl. fic Dd. 
ind.l ftpoilperffnam. Fabian.dc mont. 
deempt &vcndir.6.quafHon. princip.12. 
memhro. nnm i /, Vcrum cgo circa hanc 
cxccprioncm rubfifto : cum advcrfctuc 
his, quacdc confirmationc rcgularitcr 
tradi lolcnr, illam vircs ncgocii, fup«r 
qno intcrponitur > non extcndcre , fcd 
fcciindum naruram cjuldcm inrclli- 
g iidam clfc . /. ^urelitu %. teflamentOy 
deltber. Itgat. Ex quo tcxt. hoc not. 
Bald. /« / . Cod.ft adverf rem.jud. Cr inj 
l.admonitiones^ Cod. deappellat. CratanU 
^ui Roma,%.duoJratres num,pt.de verbor» 
cblfgat. 

Non igiturconfirmatio hoc pra:- 
ftarc potcrit , ut vcnditor prastcr natu- 
ram conrradus larifdare cogatur , fcd 
porms cx hac ipfa vcnditionis naturo-» 
hanciatcrprcrationcm rccipict, uttc- 
promilTIonc tantum caviflc fufticiat-.. 
Ncc quicquana facit tcxt. d. kumver- 
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f<j. Loquiiurcnim do dilatlonc iidcb 
torc pcr rcfcriptum impctrata. Na 
cumilla crcditore non conlcnticnt 
concedatur,a:quumccTticft , utintc 
rim fidciuftbribus ci caveatur , nc pn 
tcr voluntatem luam damno afticii 
turrfcd in vcndiiioncipfius cmptor* 
conlcnfusacccdit, & cft quod facilita- 
ti fua: acccptum fcrre dcbcat.cur noi 
dc fatifdstione ipfa fibi prolpcxcrit-»' 
Non lolum itaquc ratio» / /. untverfaj^- 
penitiisccftat , fcd & nullajofta lubcft 
caufa, cur non ejufmodi confirtnatio 
ctiam latifdationc valctcdcbcat. Ul:» 
proindcmanifcftum (it , texiumhu 
ad propoiitimi noftrum phnc no 
pcrrincre. Mcriio igitur hanc hmit 
tionem audoritaic tantum niti > ait 
camquc propterca pro cor.ftanti pe 
ncrcnonaudct Caballm. (n\d. ioion. 
mer,t<f, 

Addunt,- t aliqoictiam huncca 
fum , qnando pjicr vcndit rcn^ advcn- 
titiam tilii.inqua ufunifriicluni haber 
Nam etiamtum hdcjuflcicm cvi«fti 
nisnomincprxftandum cflc,pcr/././ 
fin. 0>d. de bon.maternxx\fi\rx\-3iS\x gloflf; 
ibi- quim fcqmtur B3rto!./«d'.§y//))j/- 
/attodup/a yBAld. & Angcl. ind /.fipo 
perfeilam. Cu)us hanc potiflimun 
alTcrunt rationcm , quoniam cx hoc 
ipfo,quodapp.ircr,rem eflcfilii, inl 
minc coRtrawias immincrc cvicii 
ccnfetnr. 

IdqucdcfenditCaballin. ind.loc* 
numer.14.. Scd Bartol. Salicet.PauI.do? 
Caftr. & Fulgof, tn d.l.i. Cod.dckon. ma. 
tern. contra fcntiunr , ctiam hoccjlti 
poft perfcclam vcnditioncm latilda-, 
tioncm cxiginonpoflc, atqucpropt< 
rea id , quod in d. /./. rclcribit Impcrat. 
liccrc cmptorifidejuflorcm (livclic-/^ 
accipero , ita intclligunt , quod 
intcgrum fit cmpcori , ut ^ conful- 
tum fibi eflc vclit , in iplo vcnditxo 
nis contra^lii dc fidejuflbrc prt 
fpiciaC , ^ cuadem fibi dari cu 
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Et hofcc fcquitur Mudxus w d. 
C4f. Qstmoicdc evicii»ne cavendum Jit. 
Qqs quidcm intcrprctatio confirroa- 
rurcxhoc,quod Impcrator eo inloco 
non docct quomodo cmptori , qui e- 
mitrcm advcntitiam filii^confultunij 
cflc po{fit,(cd potius contra monct , nc 
quis omnino cjulmodi rcs prohibitas 
alicnari fcientet vcl ignorantcr cmac_« 
nifi vcl patcrprius docuerit rcm fuaoi 
C0c,vcl fidciuirores dcdcriL... 

Tantum igitur abcft,ut cx his vcr- 
biscolligipoflir, poftpcrfcdlani vcndi- 
tioncm fatifdandum cflc , ut potius 
concrarium cjus indc apparcat-.. Si 
cnioa ipfo jurc fidcjuflToribus conful- 
tucD cffc polTci cmptori, nonncccflc,» 
fQtOret raniopcrc moncrc, ne cj ulmodi 
rcsGnc corum intcrvcntu cn)crcnt_.. 
£flq-, prxrcrca circa ifta vcrbaoblcrva- 
dum , quod j mpcrator,poftquam ufus 
fucrai vcrbo nccefluatis, Doccre CQini 
Cinquit) patcrdcbct proprij juriscarn_» 
rem cflc : poftca murato vcrbo addit, 
&craptori^'lJ vclit) fidcjuflTorcm licc- 
bitaccipcro. Namcx hocipfo liquct 
ad hoc,quod dcfidcjuflbrc (iibj)|Jij»it, 
vcnditorcm non ut in primocaluin- 
vitum adigipoftc, kd ha:c marbitrio 
contrahcncium firacflc,atqueado6 ab 
ipfaconvcntioncin vcnditionc inifa_» 
depcndcro. Rcdc iraqtie Mud.rus 
hoc confilii cfle^poft alios air,non pra:- 
ccpti. Ad rationcm abaliisconfidc- 
ratam rcfpondcnt, hoc lococonfidc- 
larinonpofTc > quod immincat evi- 
^tio,cumfihus vivo parrc agcrenonj 
poflic , /. z. ^ fifi.C de vendit.except. Ec 
quamvis Gabaliin. hoc vcllicct caiiL» 
ob caufam , quod ( ut ibi inquic Impc- 
rator) filiointcrim non curritprocfcri- 
ptio,quo minus mortuo patrc agcrc» 
poffit,atquc proptcrca fcmpcr ccnfe- 
tuc immincrc cvi^ionis pcriculumj, 
cummorsccrtafit>Iicct dics inccrta_», 
Lije coHdit.& demonftrat. Tamcn iftud 
levc eft. Nam ad hoc ut immincns 
cvidio fatisdationi caufam przbcar, 
ncccffc cft , atioliDaine contradusifti- 
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mineat : poft pcrfc£lam vcro vcnditio- 
ncm non fuflHcit illamima]incrc,ufq; 
c6 ut ctiamfi hXmota fucrir, tamcn dc 
evidionc non agi.ncquc (atifdatic cjus 
nominc pcti poflit , nifi rcs pcnirus cvi- 
€tz. fucrit /rr jnta in fYin,adducla. Q\ an- 
tumvis igiturfilio adliointcgra fir>non 
tamcn proptcrca cmtor fatifdationcm 
pctcrc porcrir. Sic ctiam parum fa- 
cit,quodidcm in additioncaic , hoc 
quod filius vivo patrc agcrc non pof- 
fit, cx fpeciali rationc, vidclicct ob rc- 
vcrcnciam paternam iotrodu^lum cfTc* 
id vcronon impcdiroquominusailio 
compctcns filio eaccnus confidcrctur, 
ut intcrim cmtori acquitate hoc fva- 
dcnrcconfulatur. Non cnim hic pro- 
prcTca dcncgatur fatifdacio cmptori, 
quia filiusagcrc non poflic, fcd proptcc 
gcneralcm vcndicionis naturam,qu£ 
eftj utpoft pcrfcdani vcndicioncrrL» 
non polTic cvi<aionis nonr.inc fatildatio 
pcci. Cuiquidcmnaturxcuniinhoc 
cafu nufquam dcrogatum rcpcriatur, 
certchunc etiam fccundum illam po- 
tius dcfinianius , quam cxccrcbrinoj 
( ut BaldusappcIIatJ a;quitarc juris ra- 
tionibus advcrfantc. Nvq; etiam dc lu- 
perfluicaccarguipotcrit Imperac , ut 
confidcrai idcm Caballin. Tantum 
cnimabcft,ur fupcrfluum dici poffit, 
quoticscxgcncrali rcgulaalibi tradita 
ccrtaquidam fadilpccics dctermina- 
tur,utob hocipfumgcncralcs rcgulac 
ccaditGcfint, ut fingulis dcindc calibus 
accommodaripoftint. Cum igiturni* 
hil io mcdium affcratur j quod com- 
muncmiltem fcnrcnciam labcfadaro 
pofl[it,mcric6 ca rctincndacftjcuict* 
;am nosfubfcribimus. {^k) ^ 
Ca:tcrumt in omnibus illiscafi- 
bus , in quibusfarisdationcm pra-ftan- 
dam cflc diximus.iiia nullo ccrro tcm- 
pore cft circnmfcripca, ufquecb uc li- 
cct aitas fide;uflbr,quidiu in obligatic- 
nc ftctitagcrcpoflit j ur libcrctur, l.Lu- 
cit4iff'.mandat,gl9f.& Dd. in l.ftfro ca C 
mahd.TCS tamen alitcr fcfc habc.ic in co 
quiprocvi^ioncfide;afnt. Hiccnim 
GGG 4^ priu^ 
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priufquam rcs evincatur , quantumvis 
apromifnonc multum tcmporis prx- 
tcricrit , agcrc non potcft ut libererur, 
qucmadmodum fenfit Cjn. Bald. & Sd- 
iicet.in dMfro ea, Bald. & Dd.in lfa(ere^^ 

( l ) f6lut.m4trtm.(^lj/lfflici.decif.24i. num.4. 
Cdballin.dc evUhon.%.2. num. is. 

20 Dcniquc -f fcicndum , quod ctfi 
cmptor antc rcm cvidam dc cvidio- 
ne vcnditorcm non convcnirCanequo 
ciusnominc fatisdationem petcre pof- 
nt,niG m cafibus fupra cnumcratis,alii$ 
tamen tribus remcdiis ci confuiturrL» 
elTcfiquidcm rcm cmptam alicnam 
fivc obligatam rcl alias cvidionis pcri- 
caloobnoxiamcnc cognovcriLj. 

Primocnim fi vcnditor rcm alic- 
nam vel altcri obligatam fuiflc fcivcrir, 
tum ctiam priufquam cvincatur.potcfl: 
emptor non quidemcviclionis nonii- 
nc, lcdinidquanti fua inicrfit, rem 
fuam cfle fadlam aut alteri obligatam 
non cffc , cx cmpto agcrc , ut probatur 
in l.firvtti quem a me,§. fin.de alite cmpt. 
not.gief. Bald.& Dd.tn d.l.qui rem C. d<-J 
evi^. Gomefin djit.de €mt.& vendtt.nu- 

(fff) mer.^p (m) 

. Secundo potcft cmptor antc rcm 
«vi^lam cxempto agcrcut res I»bcra_. 
Tradatur,/.tfj«f prxd. C. eo.tit .ttbi hoc not .gl. 
6-Dd. 

Tcrtiopotcfl: agcrc, ut tantomi- 
noris xflimctur ros cnua,quant6 mi- 
Bus valct proprer cvidionis pericu- 
1 u m , u t n o t . Angel. & Ddtnl.j.%.fil)ares, 
ai T ^ebeil. Bart.tn /. f rem meam, de ftiut. 

(*j Cacheran.decifijf.num.s.in') 

Etha:c tria rcmcdia npntantum 
agendo inccntarc , fcd 3c precio aon- 
dum foluto excipicndo. Idcm tucri fo 
potcft .quantumvis cvi(^ionispcricu- 
lum nondumimmineat, d.Lcxpradiis, 

(0) ubinot.Dd.(o) Cui cnim datur aAiQ, ci- 
dcm muItoDiagis cxccptiOril/.§'o^^<^ 
autem ait ^ratsr. dc fuferfic. l^doio ,de ex- 
ceft.dol.i,in'yitns,%j.de rcg./ur.ln omni- 
bus tamcQ iftis rcmcdiis priufquam res 
cvincatur , intcntaris fuffccerir, fi ven- 
ditor cmtorctn lacisdationc prxftita^ 
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ira fccurum rcddiderIr,utomnisdam 
cxpcrs fit,^r^ cor./fuaper trxt. ini.i.J^ 
fatad.cog. docct Bald. tn l. i.nHm.p.verp 
modo ego quxro de co^C.dc fentcnt.ijuafme 
certa ifuantitate, qucm lcquitur Saiicet, 
ibi ip) & Alex.conf.Cs.num.s.voLs. Idquc 
locum ctiam habcr, licct cvi<Stionis pe- 
riculumifuturo dcmum cvcntu pcn- 
dcat.utputafircscmpra fub conditi 
ncobligara vc] fidcicommiiroobnoxi 
cflcrjnihilominus cnim alrcrutro cx hr- 
tcc rcmcdiis intcntato farildarc tenc- 
bitur vcnditor ,-(<;) ut posi Baid. & SmU- 
cet.in d. L 2. Cod. de fentent. qus fine ccrt, 
quant.& Aiex.d.conf.6s finftt ^^cgufant. 
depignor. r. mcmbr. s-part.prtnc.f^multis 
firmat Cacijcran dcctfi^. Quamobrca» 
licet magna fir intcr Dd. contcntio 
iitrum in cafu pcricuii afuturocvcn 
tu pcndcntis rcmcdiis iftis uti pofllt_, 
cmptor, urapparctcx iis , quartrcdunt 
Neguzant.&C3chcran./>?f/./<7a/ : qux 
tamcn in coconvcniunt, faltcm catc- 
nus ilia competere , uc ad fatifdandutn 
adigatur vcnditor,quo unico fatis coa- 
fultum cfll* pofcft cmprof i,dc rcliqu _ 
nonadmodum laborandumvidctur. 

^^iiavero fnon rcfcrtutnimpi- 
gnoribus,an vcro Hdcjuflbribus cavca- 
tur , qucmadmodnm in prima cxcc 
prionc diximu'; > & in hoccafu rradiC 
Alcx.d.conf(Sf. & l^eguf.int in d.ioco ,?m- 
mcr.2S\^co fi vcoditor locuplcs & ido- 
ncusfucrit , futFcccrit cum hypothcca 
bonorum fuorum rarifdarc,,-//f.x-. d.con, 
<f/ . Cachcran . dectf.2^ num. ij . (r) 

Et ita intclligcndtim , quod Bald. 
in d.l expradiL< & posi eum AjfH^. i» d, 
dectf.24f.in/fn. docuit, fi vcndirorlocu-. 
plcsfuerit, lum agi non poflTc.utlibc- 
rctrcm, quia vidclicct bonis fuislatif- 
dationcm prseftarc potcft. Quoties= 
cnim fatisdatio alicui idcorcmittirur^: 
quia locuplcs eft , tum nihilominuf , 
cum hypoihcca bonorum fuorum ca- 
vere rcnetur,*/ not.Interpret. ini.i.^^i 
fatisdar cog.ubi Jafn 20. iftud commu-' 
nii«approbaiuni cfll* aflc-nr. 

Ix 
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Ex hifcc itaquc videnr cnTptorcs.qui hoc nomincagcrc non pofl"iinr,quibus 

inipio vcnditionis contra<au dc cvi- rcmcdnsvcnditorcmadratisdatl' 

^ioniscautioncnbi non r^ris profpe- dumcompcllcrcva- 

xctunt> & proptcrca aotc tem cviclam lcanLj. 

^ 7) I T I O 

Simonis UlriciPiftoris Hartm.F. 



^ X "Y T Idc clegantcr Peir. Aug. Merlam'. 
^ in Empor.jurMt p.n.i6.Petr,Heig. 
" fi<f.pMrt.r, 
:,. . (}) I>e(tiu conf. ^Si.nMjs.Ckrt.jun. 
tonf if .num z. 

{e) Jaf in l. ex ea farte inj. not. Jc-> 
vcrh.obiig. Petr. Anton.a petra de fiJcicom. 
quafl.s.rtM. xsf. Paul. Granut.Theorem.fi. 
BertanoL de cl.inftrum. cl.is gl i.n.s. & 
fef Fr.Vivius decf.^oi.njj.Fulv.Pacian. 
^ €9nf.i4. n. t4.2», . 
f {d) Angel.ArettnJn%.itnaLnum.4^ 
'^^f ^rn Ucet venditor Injiit, de fuj^. 
tut. 

{e) Fulv.Pacian.confr^num.f. 
* (f) Refert & communem * pro- 
iiunciat Seh. CMedic in repet. /. fin. gL 2. 
fart.i num.}4.r.de U.Bertaz^oQ. declauf 
j^. inftrum.cLip gL i.num j. & cL 42. gl. 4. 
Cc) f^''g-^- q*t*ft- i<fn'2 1. 

{n) Widc CM.Anton.EugenconfrS. 
n.Ci. cumfetjif. Job. Bapti/l. A(in inprax^ 
jud.%.3.c.i Fr Zoanet.rer.tfuotid c.io. 

(i) Petr. Jo. Aachor, itt. j. quajl. ^4. 
aumer.4. 

{k) Addc Fulv Pacian.c0nf.r4. nu.s, 
i!r(ecfq.Mh\ ortcndir ctiam Bart. in hac 
fuifTc, fcd ab aiiis aon rc^e intcllfr- 




(/) tlenric. Botc. in c.fin.fuh numer.j. 
tlefidejuJfJo.Andr. inaddtt ad SfecuL dt 
ju 'iic.% fpecialta Affli£i. in conf ?{eapoik> 
iib.i.rubr.r2.num. i2.tiifpolde OilarfL ii$ 
rubr C.defidejuJfn.22s. CaiL i$b. 2.obJ 4t, 
n. s. Eugen.confsp.n. 40. 

(w) Sehap. ^[edie in\rep. Ifin gtj^ 

part.n.24S.ff.dcU.Caballta.tJ^iUeioq.sr». 
ttum.i, 

(nj Laureot.Teantn.cJut.ff0.num.3St 
& feejq. 

[0) LMedie. num. 24^. Cabatltn. 
num.t» 

(p) Lyilberic.d.t.exprdMisinfin. 

(7) Non quidem prxcisc latisda- 
re tcnctur,cum m arbitho cjus fit,patl 
ut rcs tanti minons a:ftimctur> aut ipfe 
idqnodintcrcftprxftct. Quia tameiu 
confultiusipfifucritratifdarc idco pec 
indircdlum rantummodo ad id com- 
pelJirur. A<florautcm idpraeci&e tribus 
iftis rcmcdiis pcterc non poicft. 

(r) Petr. Heig.d.quafi. {ff.num.33.cum 

fill- JO' P^'^- ^'*''<^' deaj.rss.qui timtiu 
deciJ.2psJtumer. li. Iimitat > id non pro« 
ccdcrc>quando cvi^ioimmincc 
io iiminccootfa- 
aus. 
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Q^H JE s r I O VI. 

EVICTIONE INLIMINE CON 

TRACTUS IMMINENTE QUATENUS 
cmptor pretium retinere poITitj&de fatifda- 
tioneeo nomincprarftandaaven- 
ditoro< 



/. iJiBiont in limine contrt^us immi- 
nentefatifdationon agendo fedexcU 
piendo tantum petititrinecpretium 
folutum ex hac ctufa repeti poteil, 
nu.2. nifi fi£le tuntum non yeri folu- 
tttmftt,n.4. 
TrpiSio m limine tOntraUHS immimre 
dUcitur y quandopriufquampretium 
folutum tH qu<sftio mota fuit, Ucet 
Ungipoil tmtitnem contra^lam. 

4. EyiSio debetur reiafiimata in dotem 
dat£y iia utprecium m dotemcon^ 
yerfumeonomiaeretineripo0tt. ' 

f, Myithone in limine iontraSui ab und 
tantum immiHente generaliter ad- 
ycrfus omnes jaiifitrJnm eife eon- 
tra Fulg. Rub. & MuJ probaturU,» 
jamfi yenditor elfet loc.iples , nH.fi.ii 
quuumenyidcibi. 
. IffeciM interdum latiM ^atet fuM 
caufa. 

7. Venditornolens de eriSlime ttntrUve* 

INter caufas , pb quas practcr vcndi- 
tionisnacuram cvi^lionis nomtnc 
fatifdandura clfe > in prxccdcnto 
quatftionc diximus , ufu maximi 
frequcntatur illa , quando in limmo 
conrradus imminec cvidlio. Tunij 
«nim emptorcmprctium taradiu rcii- 
ncrc polfc. doncccviftionisnomino 
facisdcdcric vendicor.dilucid^proba- 
tur in /. h/tbitati^num , pf^tc. & 

xpmmed rei vend. & inl.fi post.ferfeSiam 
C.deevtiiion. Quod ctfiinfcf ianumj 
fic & cxpcdicum, quia tameti habct-i 
nonnuIla,qua:pecuiiari nota digna.» 
func>IIla majorisdcclatationis gracia^ 
fummacim coUigcmus. 
ii Act^iaio quidcm fcicndumjctfi 



netur tame/t ad refiitutionemp- 
tijydreo nomine poteH petifatifi 
tio eyiElione in limitfe cotitrahusii'. 
rifinente. 

g. Satifdatsoeyiilionis nomim fidefuffh 
■' ' bitsprxfiatidadeclarati:T mtm.fi. ■ 
.\ ptf^. Satijdare non ttmtur qui locnples 
■ ' dummedo in bonts fuis hypoikee 
tonflitMOf. 

£f . . • J^cndii or fjf ifdare non tenetur, quan 
auP.or ipfttis litem fufcjpit. Jtem 
calumniost' lis moyta1uryn.12.ft1p 

.* .v.vv ijuopttifs} rrferri juramentum a 

'■ ^ \ •»■ probatio fieriyibti, 
f/. SAiifdAtiotic prjtfiita emtor tenetitrfd 
verepretium etiutnfi evtllionts peri- 

^ j , , culum prafens e/fei, iiifi de jure evin - 
centit notorii confiaretyautresjom 
abejjet emteriyqucd dcclaraiur n 
ibi. 

ijf, Ufurx prttij propter eyiclionem im 
nentem retenti dcbentur ex comn 

inliminccontratflus cvidio immincat 
non tamc proptcrca cmtori dari adio- . 
ncm.qua fatifdattoncm pctacavcod' 
torCjfcd hoc prcciuni pctcnic doli tan 
tum cxccptionc tucrifcpoteft croprorj 
nc f rccium folvcrc cogarur,priu fqu 
cvi£tioni$ nominc fatifdarum fucrr ^ 
utper/.pater, t^.ex quadrante de dol ma 
& met exc. docctgloCT/» d.l.fi posi perfi 
ilam,verb.Ntn coMpeHi,& in fitpUli 
tiad«plt>de pt^attr.Jiipulat. quod lcqu 
Cur PduL.de Ca^x.ccKf.107 .injin.vol.i. A 
quc IcacxCifjiendo non quidcm prawris 
fcd (ur inquic Bald.) caulativc vendit 
rem ad faciHiationcm adigcrc potc(l,u 
£\ prccium conrcqui vclic » fatiluar 
neceflc liabcat-.. (^) 

Muli6' 
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2 MuUo t vcro minus opitulatur 
hxc rxccptio ad rcpctitioncm ptrccij 
)a(nrolu[i,rcdtantuni obllat vcnditO' 
ri.nc pretium cxigcrc po?fit,antcquam 
faiiidcc, uc rcdc animadvcrtit Fuigof. 
in d.l.fi posf /xtidcdxccm^ non ertc pro- 
priam exccpnoncm , qucm (cquicur 
Mudacus /. cm res , dc aifio». empt cdp, 
quem^do dcevi^i. cavendum jit n.6. 

Sccundo oblrrvandum * quod 
Impp.//» d l.Jt p0si perfetJtimy cjus, cur in 
illu facli fpccic empcor, nUi latudcturj 
ad prccii folurioncm non compcili 
polTic , hanc afFcrunc rationcnij, 
quia in ipfo iiminc contractus immi- 
ncc evidto. Hiscnini vcrbjsidcni vo- 
lucrunc ngnificarc> quod in pnncip. de 
quasdionc ^nce prccium numcratuiiu 
moca,3cinfine dc dcnuncianonc poft 
parrcm prccij numcratam facl.i dixc- 
ranc- Idquodcciam clarccxprcirif Ju- 
rifconfultus, t»dJ hibitattonum ^ m- 
quien$>antcprccium iolutum q i^itio» 
ne dominii mota prccium cmpior lol- 
vercnon cogitur. 
) Ex "fquo manifcftum cft , quod 
cviilioin liminccontr.icliis r.ifn rtclc 
dicarur immincrc ,qu3ndo prinlquam 
prccium foUitum cil lis vcl quicdio 
inora fuit , quinrumvis hoc lon^c poll 
) iniervallo contigcrit {h) Quod no- 
tandura cft conrrj B jld. qui tn d.l.ftp«sl 
ferfecidm.iimcn conrraclus alitcr vidc- 
tur intcrprctati. llndc porro fcqui- 
tur, ut doarinxhmclocusiif,ncccfle 
ciVcutpnufquampretium folutum fu, 
c vidio immincar. Prctio vcrp fqregro 
foiuio, non ampliusinUminCiContra. 
^us immincrc rccic di citur,ncquc et- 
jara cmptor hocrcmcdtouti potcriLj, 
Ut \cnl\tg/^/i'Mf d.l (i poii fcrfeSlsm.verb, 
Mifeprcctum^. Njmcutn utdiciu.ilj 
cft.non nilivcnduorc prctium pctcn- 
tc emptor cxcipicndo ad iatifdatio- 
ncmillum adigcrc poflit : precio vcro 
foluto nuUam vcnditot agcndi cau- 
Iam,atquecxhoc ncemptor quidcm 
cx<:ipi^ndi facultatem habcar, utiquo 
in apcrto c(t , pcccio foluto huic rcmc- 



dioampliusiocum noneflc. Minime 
itaquc aircnticndum Johan. Andr. 
duminuddit.ad Speculat. tit. deen/pt. ffr 
'vendtt. opinatus fuicctiam poll iclu- 
tum precium htc mota fatildationcm 
a venditorc evidionis nomihc pcti 
polfc, qucmadD^odumcum fubdubi- 
tans rcfcrt Paul.de Caflr. tn d%.OipuUtio 
dupUy cuiusooinioncm proprcrci rc- 
ilefefutat CMuddUi tnd.loco. ( f) 

Rcalcm t antcm folutioncm ad 4 
hoc,ut cxcipicndivia ifta pratciudatur 
empcori , ncccflariara cfl"c , fidtam vc- 
ro non fufficcrc, tradidit Paul. dc Cajlr, 
conf.4.s.vol.t. ubiin c^fuclcganti,quo 
mancus a focru cmcrac rem quam* 
piam ,<Sc prccium cjus rci dotis loco 
rctiaucrat, indc concludit , fipoftea_^ 
defuncta uxorc dos rcpeterctur ab 
hxrcdibustoccri * & evidio rci ma- 
rito cmptori imminerct, quodrumj 
is prccmm in dotcm convcrUmi lol- 
vcrc non tenuaiur , priufquam evi- 
ctiohis nominc fati(datum fugrit.., 
quancumris pro eo habeatur , ac (i 
prctium mulicri lolutum , & poftca_f 
indotcm itcrum fuiflct darum , /. 
dcdonat. wter vir.f^ ^xor.l.finguUria^^ 
ft certum pctatuT , quia inquit , noru 
vcrc, fcdfidc Iblutumj&adhucapud 
cmptorcm cft , ut qui iftiid confequi 
vult , agcrc tcncatur , otqucadco cxci- 
picudi facultatcm cmptor ctiamnum 
habcac. , 

Tcrtiof notatudignumcft, cvi- $ 
^lionciu liminccontraausinunincn- 
te,(atildationcm non tancum raciono 
ht»!»,quf tum motj fuit.fcd gcncralitcr 
dc cviclionc & advcrius omncs cjus ca- 
fus pr^Eft^ndaro c(Sq ,utper l.fi». ^ fin.de 
rcjcind. vendit. docuerunt Battol. Baid, 
Salicct.& Albertc. m d.iftposl perfetlam^ 
Paul.de Cafiro in n.%. fitpMlatio dupU , & 
W d.conf.4.6.vol.i.Ar.gel. con(,j2i. Imoi.t» 
c. fi venditori , de empt. & vcndit. Jefja/t. 
Tab.Arctin. & Dd. tn%.7^v:pmejnfiit. 
defuJfe6t,tutorib.Grat.conf.iis.tn finjvoi. 
2. C4b4ll.dceviS. §. II. nufncr.n. & lioc 

commu" 
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communircr reccptum cflc,poft3lios 
( tcftatur VctrHs Surd.conf,i(f.num.44..(^d) 
In quo camcn pcsi-Jacoh. But. qucm rc- 
fcrt Ang<l in l.t.%.JitpuUtto. depntor. {It- 
pu/at.ahtet fenfir Fulgof.ind.l. habitatio- 
nem , § .fin.de peric. commo.rei vend. c xi- 
ftimans,Qon nifi illius evidionis nomi- 
nc>qua:tumimminct,fatirdandum cf- 
fcmotus vcrbfs Jurifconrulci, in d. §. 
fin.ibt.ejui eviSlicnistiomine: & practcrea 
hac ratione , quoniam alias cx natura.» 
contraftus futficic regularitcr rcpro- 
iriiflio abfquc fatifdatione.ut in prxcc- 
dcnriqux^lioncdiiflum fuit, Cum igi- 
turoccafioncm fatisdandi prncbeat lis 
/ivccontrovcrfia > qujc jam movctur 
cmptori,par cft,ut cffcdlus hic fuae cau - 
la: rcfpohdcat , atquc hanc iolam Iitcm 
adaptctur fatifdatio : In ca:tcris vcro 
contrattus propriam fuamvim &na- 
taram rctincat.^^^ %:fin.C. fin. dcrcfcind. 
veneUt. rcfpondct idco ibi fopitisliti* 
bus fatifdari nihilominus oportero» 
quod cx convenrionc fimplici <5c indc- 
finira^non ad ccrram alfquam caufam 
rcftridla dandi crant fidcjuflbjcs : Cuni 
intcrimin propofito ob ccrramlitcm 
motam fatifdariocxigarur. Ec fcntcn- 
tiam hanc dcfcndic criam y^/?/*»./?*^''^^ 
in %.niorteirtunicr.so.lnon folitm,deoper^ 
nov.nunctat.Si fcquitur C^Iud. in loco fu- 
pracitato,num.ti.p\ur\bus cxplicans ra- 
tioncm.<^§/». 

Scd cum prior opinlo crebriori 
Inrcrprctum calculo fitapprobata > & 
aequitatcm habeat, idcoilla potiusinj 
judiciis obtincbit.Poftquam cnim vcn- 
ditorcm rem controvcrfath non fatis 
bonafidc vcndidiflc apparfct , cft fatic 
qnod raerito indc fufpicctur cmptor, 
alios ctiam forc , qui litcm fi bi moturi 
cflent. Cumquc ci propter contro- 
vcrfiamjammotampcrmiflum fit,cvi- 
£tionis nomine fatifdatioilcm exci- 
picndoutgcrc , hacc vcro regularitcr 
pro oroni cvicbionc prxftari foleat-», 
haud prxter rationcm fatifdatio hxc 
expropriaipfius natura poriuSj,quatTL) 
cxnacara contraAusoblitcm niotam 
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jam immutata , vel excaufaquc occs 
fioncm illi dcdit xftimanda ,atq; hii 
gcncrahtcr pr^ftand.i cnt , ut maii 
confultum fir, emptori dc damno 
tando contcndcntijquam vcndiforii 
fidcmala liKrum capranri, argurn. i.j 
§.iiccn(ia,C.dc jtir.de[iber.l.At.ji,% fedi 
dereUg.&fumptfun. 

Nam cffcGus^ffux caufjcrTonil 
fcmpcr refpond^t, ur non idquodi 
caufa quadam permittitur ,cx narurj 
lua ubcriusetiam quandoque cflc p< 
fir , ut prcbatur /« /. rapwianns , §. (^t 
ni/tm ,}Mn^a l.filio in pri nc.de ofitc.tefiam. 
ubi licet filius infbtucn.squcrclam il 
officiofi, nonnifipartem, quamabii 
teftato habiturus cft,pcccre poffir, 
mca pcnitiisannullato tcftasicnto hs 
rcditatcm ctiam totam conlcquiturJ 
Quamvis ctiam Jurifconfultus in d.§. 
fin. ejus tum immincntis i vidionis no- 
minc fidcjufTorcs ofFcrcndos cfle rc-, 
f^bndcar : his ramen vcrbis ponus catli 
famdcnoTat,obquam fidejufTorcsoi 
fcrri dcbcanr.quam ut ad illam caufqi 
reftringcrc vchtfidcjuflioncm , Cum 
ut di^um cft > ha:c pot ius cx propria_»] 
evidlionis natura omncs cafus ref 
cicntcquam cxcaula , qiKx il/tlopui 
facit, acftimanda cll , & licct vcn< 
tor proptcr illam liteti^ motam ficfcw* 
jufloresoffcrrcrencarur : hoc r.imciij 
non impcdiat , qiio minus empfor,fi 
mahr,gcticralitcr fibi fatifdjrt curct-.. 
Prartcrca vcrbis Jurifconfulri ind §. 
opponi poflunrgcneraiia verba.quibl 
utunnir Impp. tn d. l. fi poU perfeli ai 
Haicenimnon minus.quimiHa, ii 
confiderarioncm venirc dcbcur , lii 
proindc hifcc defirndi aliquo mo< 
poflir communisopinio. Interim tj 
mcn non coinficias, fi rationum mi 
mcnta potius,quamauc^oritarcm fe- 
qui volumusjvcriorem cflc fcntcntiaixij 
Fulgofii,iitfatctnret"iamRub«us. 

Quarto t pro exrenfionc hujaJ^ 
dofttina: tcncndum . ufque co in hac 
fadi fpccie fatifdandum cflc , ot ctli':] 
cohvi^ntuin fucrte,-(icdccvitlionc te^ 

ncrcmrl 



prxdanda fit. Et nquidcm vd cx con 
vcntionc , vel cx conlVctndinc lociilla 
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!Mqnc{ci nefCturvcndicpr>nihilominusraiionc 
n(ia,a:ij;i,u- P*^^^'' rcftitucndi fatifdandum cfrcc-*. 
f, oiK^ Nam ficut cjufmodi convcntionoiij 
cf damKv impcdit,qu6 minus recvidla precium_i 
ircndifoiR '^P^" polTir»/ empcerem §. fn. de aHion. 
hffpa.iji f^P^' obftaculo cllc dcbct, quo 
M^^jUti mtt^^i immincnce cvi£lionc rationo 
prccij cavcatutjUt in fpccicfingulari- 
fj^^flj^ tcr firniat Pctr. Siird. w Jcon/.ffi. nu.is. 
^i^i^. Idcmquc fenfit CcUiis Hugo conf. tii. 

qncrifcif ' Quintofcuminlimine contradus 
controverfiamotaiatifdandumlit, vi- 
^et^ut^ii dcndumcrt*quomodo fatifdatioilla-> 

L jj-j, ccrtam forniam reccpiflcr, huic ftan- 
Lwrroi tluQaoninipbcffct , pcr jura m prscc- 
■ dcntiqua:ftionc3ddiida. Alioquifide- 
\miiii ju^^oritius cavcndum cfle.pjlliin jura-. 
homsR' <^'cunr,ut ind.^.fin l.habitationum de fe- 
rlc. & commod. rei vend. & in l. tUudqu£- 
ritur , de eviSiion. & in l. Auclore, & l. 
loraoi trnftor yCod.eodem tit. de fidcjuffertbtUyet- 

IJifost ferfe^Um , lo- 
f quuncur omncs interprctcsibi. 

' ' . J Idquc t adco vcrum eflc volunc-*, 
wfnh ucetiamfi locuplcs ficvcnditor &ido- 
. ncus, nihilominys fidcjuflbrcs daro 

/ . tencatur^utfcnfit^/^^r/f.dfcivtf/jrf. 
I i.ft post , qucm rcfcrt & fcquiturRu- 

bius in d %.mortc, num. so e^ CAvalatn. 
, decif^.numcr.^.. Gratifs conf.tis. num.ii. 
vol. 2. & hoc communitcr rcccpturrij 
^ , cflc profitctur Molin. in. Confuetud. Va. 

\ «//«.2. %.ss.glo^.3. num. 11. (e) Noru 
!' ■ tamen proptcrca minus audicndunij 
putarcm vcnditorem,fiquidcm pigno- 
^5 • ribus fivc hypothcca cavecc vellct_», 
CUQi,ut ctiamin prxccdcnti quxftio- 
nedidum fuitiUihil rcfcracan fidejuf. 
"^" foribus,an vcro hypothcca bonorum 

cavcatur»/./.§.</« pignoribusdecoHat. bo- 
fjor.l.fin.^.Ji Ugatariui , {juor.bon.l.habe^ 
re , §./. de verbor.obltgat.l jimandato,sp. 

yi'/». w</W<</.Idcoquectiamis,qui fa- 
tildare tcnctur.,pigporibus cavcndo li- 
bcrari rcgulatUcr lcict , ut not.i?i. in l. 
■ Qj** Jattfdar. cogant^ 
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Quod ad cvidlionis materiam ac- 
commodac , aUx. conf. s6. in fin. vol. /. 
Natt.conf2iS7.infin. [f ) Si enim in alus (/) 
fatirdacionibus evidlionis gratia prx- 
ftandis hoc gcncraliter obtinct, ccrc^ 
nulla fatis jufta caufa fUbcflb potcft,cur 
non idcm in propofito admittcndunu 
fit. Idquc prasccrca coniirmatur alia.» 
communitcr rcccpcadodrina»quarra' 
dicur ctiam in cafu,ubi quis cx lcgis vci 
ftatutidifpofiiionc fidciuflbrcsdarcte* 
ncrur, fi tamen itaIocuplcsfit,uthy- 
pothcca bonorum fuorum cavcrc pof- 
fit » quod tum ut fidcjiiflbrcsdct, cogi 
non poftir^ fcd fufticiat eum bona fua_» 
obligarcut poft Bartol. docucruuc 
paul. dc Caflr. Alex. & Jaf. in d. l. i.^i 
Jatifdar. cog. Bartol. in l.ifuicung^ i.C.dc^ 
(nnd patrim lib.ii. Bald. in l.cum Clericis, 
Cod.de Epifcop.& Cleric.&in l.illicitas, §. 
ne potentiores , de offic. praf.Caflrenf. in L 
divortiOi%.interdum,folut.matrtmon.ubi 
Jaf. Roman.conJ. dj.numer.^.infin.Alex. 
conf.7i.col.j.vol.2.AffLi^,decif. 17 1. cum^ 
aliis addu£lis ab HyppoLde-Marfil.in tit.de 
fidejufi.num.22g. (g) (g^ 

Sccundum hxcf icaqucid, quod 10 
poftAlbcric. dc Rofat. alii tradunLj, 
vcnditorcm ctiam iocupletcm fidcjui- 
forem darcdcbcrc, tum dcmum ve- 
rum cric, quando is hypocheca bono- 
rum nondum cavit , ncquc cauciu icm 
iftam obtulio. Id quod ncccflanurrL» 
omnino cft , cum rcgularirer quocfcs 
alicui facifdacio idco rcmictitur, quia-> 
locuplcs&idoneus cft , nibilominus 
cumhypochecabonorum fuorum ca- 
vcrcccncatur , ut not.Dd.in dJ.t.Qui p. 
tifd.cog.ubi Jaf num. 20. {hj iftud com- (/; ) 
municcc appcobacum cfle aic » dc fe- 
quuncur eciam alii in locis cicacis. 
HypothccAria vero haccautioncpra;- 
ftita,non ultrafidcjuffbres darcccnc- 
hicur,ut ex jamdidismanifcftumcft. 
Hinc ctiam id quod iJllenoch.de arbi- 
trar^ judic. Itb. 2. ccntur. j. cap. sz^.num. 
4. (i) fcriptum rcliquit , vcnditoccnu ( #) 
qui folvcodo cft , facifdationcm pr«fta- 
rc non dcbcro , tum dcmum rc<flc 

H/IH ptocc- 
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proccdccquando vcnditor hypcthcca 
bonorum ruorucn cavif emptori > uc in 
jamdidis locis cradunc Dd. 

II DcnK]Ucf circa hanc fatifdationis 
fornvam notandtim (i vcnditor lite 
motacam auclori fuo aquoipfcmct». 
prius cmcrar,dcnuciarct, isq j cum fatis 
cHcr locuples» illam in fc fufcipercL^* 
quod cam,quia hic primus an^lor fide- 
juCToris inftar cil , vcndiroramplius fa- 
tifdare nontcncatur,ut docct Ajfltcf. 
Jecifyi.qMcm fcqnirur Rub^us in d §. 
mortejL^tenock in d. loco & tAbaUin de^ 

(^)evi6iion. [k) 

Scxrotpro limitatione hujus doflrinc 
obfcrvandum, illi locum non cne.qua- 
docvidcnscft , nuIIumevi<aionis fut>- 
cPfe mctum.fcd hoc movcri calumnio- 
sc ab cmptorc ut ifto prxtextu qux'jro 
prcciura rctincrc poflit. Hoc cnim cafu 
vcndicor fatildarc non tcnctur,fcd abf- 
qucfatirdationcptccium con(cquitur> 
ut doccc Bald.tnl. 7^» tdcirco propefi». 

(0 C.decontrah.cmpt.{l] Ht quia iolcnc qua- 
doquc cmptorcs alios lubornarc, qui 
litcmtcmetemovcanr,utindcrctinen- 
di prccij occalionem nancifcanrur, 
idco ut haecipforumcalumniadctcga- 
tur , intcgrum t rt vcnditori, ut cmpto- 
ri,vclcciam ci , qui litcm movct, jura- 
menrum dcfcrac, /inc fraudc & calu- 
moia id ab eo ficri.ut poft Barr. tn d. L.fi 
foR perfe^am ,\i(\o orc tradunt Jntcr- 

(jw) prctcsibi (w)vil poftenam pricfunuio- 
nibus adduclis hanc cmptoris calumni- 
amd tcgcrCjUtdocct Angel.inl.i. % [li- 
pnUtit depretor Jlipulat. quam rcfcrr & 
fcquirur Ctpoll.cautel.iS4.C!\tenoch. ind. 

(*) Ituo & Petr.Surd.d conf.iO.num.t4, (n) 

1) Scptimo t qucmadmodumcmptor 
imminenr^cvitSlioneinliminccofitra- 
ftus prccium folvcrc / non tcnctur 
prius,quam fatifdetur vcnditor : )ta.> 
prxftita fatifdationc amplius hoc ne. 
minc precium retinerc non potcft, 
quamtumvis rem cmptam evidtionis 
pcriculo fubjcdam (ciat_.. Nam et(i 
gIo(r/>i %.novifime^InJ}it. de fuj]fe£f.tmtc^ 
r/Aputavcric,cmptorcm cogcndunu 
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ncn clTc^ut fragilitaticay rionisfc com- 
mutat, ab Intcrprctibus tamcncomi 
munircr cft \v[\\itob\Ki^per d.lji postferl 
fcitam, &d.% fin. l.Habitationum'^ ifi d< 
jurccvinccntis notorie conftarct, cqi 
cnim cmtor fragiiirati cautionis f< 
committcrc non icnctur , fcd ctial 
prxftita fatifdationc prctium cvictioni^ 
nominc rccincrc potcft , ut per tcxcXj 
ts aquo,utinpojfJeg4t. dcclarat ^oh^ii 
Fab.ind. §. nov.JJme , qucd tanquai 
fingularc rcfcrt <5c fecjukur KulaHS it 
d.%.morte.,num.go.Nevtz,an,<o»fi7.nM^i^ 
fir )t. CabaUin. de cvtclion. §. z.numer.tft 
Surd.d.ccnJ ^tf num I}. (p) MulcocrgO 
minus^quando rcs cviAa jam abcft cm< 
ptori.proptcr f.;tifdationcni prxftitai 
prccium iolvcrc rcnebitur«Nam ciu 
cvida rcaclio dc cviclicnc compctai 
cmptori,quo & prccium,& id quod li 
tcrcft,confcqu3tur avcnditorcquaaw 
tumvisconominc laiiidatum fucnt->^ 
Ccrte multo m?gis excipicndo tuci 
fc potcrit cmptor , ncprccium folvcrc' 
tcncatur. Cum cuidaturattio,cimiiI- 
tomagis cxccptiocompctat,/./.§. cjuo^ 
/tutem aitf de fupcrficich. L dolo yde^extept.. 
daU.invittis .deregjur . Idqacin fpc- 
cic diicrtc probatur,/« /. vendicaNteni^, 
decviclion. pcr quam gcncralis tradi-3 
tur regula, qutm dccvi^ionctcncl 
a^io,cundcm agcntcm cxccprionc xi 
pclli poflc. Quinimo tantum abcft,ui 
fatifdario pra:ftita impcdimcnto c( 
po(fit,qu6 minus rc cvicta prccium r< 
tincat vcnditor ,ui vclobhocipfui 
illaprffftarifcleatjquofaciliusprctiuTri' 
recupcrct. Facic rcgula/. delofacit^de^ ^ 
reg.jur. 

Quod taracn utrunq; ita dcm;*nu 
vcrum cft,quando vd dc jurc cvinccn- 
tis,vcj ctiam rcm abciTc cmpitan not<»-,^ 
ricconftatniam fi adhucaliquafubcftcc^ 
dubitatio, & rcsaltiorctnrequircrct-» 
indagincm , tum pra;ftita fatildationo 
prccium nihilominus folvcrc ccncrc^^ 
tur cmptor, ut polt Bald. in l.fire 
cjuam de evi6iion. dcclatat T^ vizan. d\ 
coftj.3 7, nuiner.it. 

Dcniquc 
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Dcnique t hoc loco quxri folct , 
an Ci proptcr iramincnrcm cvidioncm 
cmtor prctium rctinuerit , intcrim 
ufurxprctij non foluricurrant,atquo 
illa; ctiam cmtor > po(k]uam fatifda- 
tuo» fuit, una cum fortc tcncatur Tol- 
vcro? EtBald. qMidcmml.j.C.Jehon. 
iw*r/rr/?.cxiftimavir,ururas interim non 
currcrc,qucm refcrt »Sc fcquitnr Afflici. 
dectf. 29. numer.4.. (JMynftng. centur.^.ob- 
\:(f)fervAt.sf. (p) 

'i ContratamcnidcmBald C. 

t de ufur. rcdlius docuit » ctiam ufuras ab 
co tempore nihilominus prxftandas 
} cfle: quippc cum ili^ hoc cafu non tam 
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rationc mor:E(qux quia legc pcrmit- 
tcnte prccium rctinctur , commifia_- 
non eft) quam cxaequitate quadam irij 
compcnfationcm frudluum debcan- 
tur. Etdo£lrinam iftatp fcquitur VauL 
deCaftr. ihi. Dechis confiiff. col 2.icrfic. 
fextOyZddMQx potcft » & cam communi- 
tcr approbatam cflc tcftatur , CagnoL in 
i curabit,numer.s2. Cod. de acl. cmpt. & 
vefid. Didac.lib, i. 'variar. refolut. c/tp. 4. 
post num <f. verjic. duodecimo htnc dcduci- 
tur Cephaiw conf.4S.num.4i Vancirol. 
conf.40. n.2i.& 24.CavaUan. 
deciff.nu.f. {q) 
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Siiiionis UlriciPiftorisHartm.F. 



^ Odolph. T mnin. taut. 60. numer.tz, 

Tetr. Heig.quxfl.36. n.S.part.i.Fulv. 
?4cian.conf.i 4.n.2ff. 
(b) Surd.dectf29s. num.7. Petr.Heig, 
d. (j. s<f. num.j. Tuiv.Vacian. conft^., nu- 
mcr.2s. 

{c) Eamtamcn poft Bald. ind.l.fi 
poR perfe^am y tcnct ctiam <J^[arian. 
Frecc.in tr.de prafcnt.inftr part.j. q.6.n.2. 
Idquc ex vcrbis^. /• f po.l perfefiam ibi, 
judex tib{ cjua cx emttonc vcniunt prxfta- 
riprovidtbit. Quoddcprccio intcili- 
gunt: maic omnino,cumadidtantum 
pcrrincatjUt rcslibera tradatur >addo 
Petr. Augufl. '.^orLam in Empofio juris 

tit.p.n.ios. 

{d) E t n o V i ff". Proflf. Caravita in com^ 
tnent.fiiper Rit.U\Uj^ia Cur.Rttu n.y. 
Laurent .Ttnnin.Rodnlph. cau. 60. num.to. 
Surd.decif29S.n.9.Hetg,dq.36,n.sg.CMor' 
\ Idd.num.ios. 

' (je) Et fcquirur Fr^;^. Caravita d. 

Ritui7i.rt.7- &9- Surd. dcctfzps.rt.t t- 

(/) Et in fpccic Petr. Jo.K^ncbor. 
iib.}.q.34.nu.io. ita ]; rcfponfura cflc tc- 
ftjtur Heig,d,q.s6.» 46. 



ig) Novifl! Ulfarifi. Frccc.de prafent 
inflr.part.2. q.a. n.z. 

(/») Hcig.d.q.}6.n.st. 

\i) Sc q 11 i t u r Claud. Urfd. in addit 
dd Affliii.decifi7 i.in fin. 

(L-) Licctde co dubitctPr*?^' Cara- 
vitain Rit. CMagnx Cur. d.Rit.i7i. nu.io. 
df Tennin.d.caut.6o.n.2t.fed JffhcI.Jcqui- 
twr Surd.dccif.tS3- nit.9. Heig. d. qu/tfl.icj. 
Mm.26. 

(/) Profjier. Caravit. d.Ritu 173.^.1 c. 

{rn) Et Alex. d. confes- num.}. Peir. 
Jo.Anchor.lib.s.quafi.i4. nu.7. mioriad» 
tit.g.num.toSMeigius d- quaft.j6.num.14. 
cumfeqq. 

(n) ^.Anchor.d. nu.^.ix. pluribus dc 
lioc quomodo fraus cmtoris dctcga- 
tur,agit Laurent.T ennin. d,caut,if9,KttM. 
ti.&feqq. 

{0) Heig.d. quaft.s6.n $3. yincent. Ca- 
rot.dectf.p6.ntim. r. 

(p) Franfifc. Zoanet. rcr. quotid 
cap. 9. 

(q) Novi fla mfe Andr. Fathin. iib. _\ 
cont.cap,}2. 
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Q^H S T I O VI L . 

STATUTUM DE LUCRO DO 

TISAN HABEAT LOCUM IN DOTE 

promilTa in diem... 

S U M M A R I A. 



i, Tromiffione in dleni fitli,obUgatio qul- 
dem ante diei adrentum nata esi, fed 
effe£iu caret quo^d Jclionem-,num.{). 
transmiffionem tamen non impcdtti 
num.^.&p. 
FiliJ quibua caftbus contra patrem JgJt» 
Ht dotcm (onfequatur. 

4.' Dotare nonteneturpatcrfiliamquje ma- 
ritum finedote invenit. 

/. Tromiffto dotis .r p irente fjionfo faclafi' 
liit nuUam atlioncm parit : ne fctuto 
quidau matrimonio. Jks tamcn 
quoddam fpeciale ei competit quod 
ad bxredes tranfm^ttityn f. 

UiTqu2(ituai,utruai marirus, 
cuii patrc puclia: dos intra an- 
num & diem pofl: contiaLljs 
nuptias promifTj cfl^ , lucrctur 
dotcm, fiantequam dics vcniat uxorCj 
^ dctuncla roliiruni fucrit marrituaiU (u) 
Et qtiiflioncm ntcvu ponlsimum Jus 
iiaxonicum.Nam dc jurccommuni||- 
pcditum c(l,mai itum loluio matrimo- 
niodotem ctiam cxa«fl-im rcddcrc dc- 
berc.nifi pa«^lo dc ca lcrvanda fibi cavc- 
rir, 1.2 (olut. matrim. L. cumpaier dcpAd. 
dotjLl.i .%.cxecMtto.C de ret ux.atl.kic\\x\. 
cum Saxonicum lusad maritum fupcr- 
ftitcm omnia mobilia uxoris prvdcfun- 
d^afdcfcTacdc hmc ctiam juxra Confl:i- 
WtioncsEicdlorales nominum cxadio 
ad ipfum pcrtincac , haud prxtcr ratio' 
nemdubitatur,Aa nondotis ctiam in 
dicm promiflx cxadlio ad marirnm fpe- 
ftct>Non caim defucrunt, qui cum cd- 
ccdcrcnc dotcm finc dic promiflfam, 
Dxorc mortua ad ro«ritum dcfecri ex 
juris provincialis difpofitione ,hocta- 
mcncaluquoindicm promifla fuerat, 



7 Mulier foluto matrimonio ex fSa fi-pu^ 
latione dotem repetit etfi proniifps 
fttnon filuta. 

S. Dos adyentitiamortua Hxort jure-vetcri 
Mpud maritnm remauebut jure »0- 
•vo ad hxredes mulieris tratifmitti-' 
tur.VrofeBttia antrm covmHnis 6i 
patri ci" /iita: O- an iHtadifunCl^ 
dcferatur patri extantthus libcru' 
ibid. 

19. Statutum de lncro dotts trali tur a, 
augmentum cii.zin folutt n.airintd^ 
aio fuperyeniens. 

aftionem ci dcncgandam putarunt. 
Moti ponlTinuim,t quod ctfi prcmi 
fioncm dicni fadaobligatio&aclioct- 
jain anre dieiadvcntum nafci cenrcn- 
tur,/ cedere dieMjdevcr.Jier». ha:c tamc n 
obligarto intcrim, dum Jics cxpcfta- 
tiir , in pcndcnti fu,arg.i. non omf.cs trtj 
prtnc.verf (jr (um pecuniafi (ert.ptt at.L^ 
mandaverit tihij22 in priiic. ver/ 7 w ax- 
dJt. Ita quidcm ur dic advcnianto 
fortiarur cft^c£tum , co autcm non cxi-r 
ftcntc, viribus& cfl^cclu pcnirusdcfti- 
luatur, arquc adcovi & potcftatctahs 
obligationis , cujus dies non vcnit, pcri 
nihil po(Cit,^.emniiJLipu/4tio. In/Iit e/r^.j. 
verbor.ohlig. Scd nroptcr hunc iplum 
dicidcfcdumpcrinac fitincfl"^clu, a~ 
fi oulmodi obligatio nunquum cxti 
tiflTct,/. /. in princtp. .^od (jufjy^ jtir. i, 
T^amis tdc d$L Quamobrcm cunurL» 
propofirodics fohitioni pra:ftitut«ma- 
ncntc adhuc matrimonio non vcncrit: 
Sed contra poc.us anre cjuldcm dici 
advcnrum diflblurum fuccir moriimo- 
nm,finc quodos ampliusconfidcrari 

noa^ 
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W' non folct , l.fi pater mtflicri) in fin. dc jitr, 
dot. pro eo habcndum crit , ac (\ dics 
planc dcfecerit> & quod confequcns 
cft.inanis redderccor dotis obligatio. 
QuiQim6cx hoc ipfo quod foluto dc- 
mum matrimonio djes vcnir,obligatio 
dotis in cum cafum incidiflc vidctur , a 
quoprimordium luum capcrc nonpo- 
tuit > quippc cum dorcm in id tcmpus» 
quo matrimonium fututum nonfit-., 
ftipulari non liccar, /. Julianm 2t,&lfi 
pater mulieris,7p.in fin de jurjot. pror fus 
igiturcademilladotis promiflio vitia- 
bitur>plancq; ad nihilum rccidct juxta 
regulam, l.^luribui qux esi, l.pe>/ul.%.ctfi 
J>Uceat,ubi Bart.cr Dd,dc vcrb.oblig.&%. 
ex contrario.ubi fimiltter Dd.Inftit.de leg. 
QujB quidcm ratio firmari vidctur rc- 
Iponfo Jurifconfalti Pauli/« d.leumpa- 
terdy>aci.dotal. ubi quia dotis cxadio 
dilata crar po(l mortcmpromiucnris. 
llcfpondct Jurilconfultus fi vivo patrc 
atq;adc6 priufquam dics promidioni 
adicdusvencrifj folutum fucrit matri- 
inonium,tum dotcm>ctiamdcccdcnte 
. patre,ampltuspcti non poflo* Hinc 
cnim fortcgerieralircr quis colligcrct> 
quotics dics promiJioni doiisadjLifla 
foluto dcmum matrimcnio vcnit, ii- 
him proeo.ac ii planc defociirct.habcri 
atquc proptcrca dorcm ampliuscxigik 
non poflc> fcd promillioncniob hunc 
ipfum dici dcfcclum pcnitus in irritum 
vocari. 

a Quantumvis t itaq; dics ajias impc- 
dire non folcat , quo minus fus cx obli- 
^atione in diemconccpta quxfiturru 
intcrim tranfmittatur* Lunic.^t.C.de-^ 
caduc.toU.L tn quafJtitatCi §i /» dtcm adl. 
Falcid.2Ltq^ ex hoc uxor,fi quod cx dotis 
promifllonc jus quifitum.habuiircc-., 
irtudctiam ancediciadvcntu moricns 
ad maricum dcvol vcrc potuiflct : Id ta. 
mendccadic pcrcipicndiim,qua: vc- 
nirc fpcratur > & quidcm ita ut jocumj 
cxaciioni f.iciat , minimc vcro dc il]a_», 
qi»«utinpropofjro, planc dcfccit vcl 
praco habctucac ix dcfcciflcr. , Harc 
cnimnon tam impcdit tranfaiiffionc» 
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quam propterdcfcdumipfam obliga- 
tioncmad nihilum rcducjt,utnullum 
indc jus quxri potucrit marito fivc> 
uxori.Cujus quidcm cum longc divcr- 
fa fitratioindotcpurcpromiira, fiqui- 
dcm hoc cafu dics non tantiim ccflit.,, 
vcriim ctiam venit,pctiq; adco dos fta- 
tim potcmJ.cedere diem,de vcrbor.oblig, 
mirum vidcri non dcbcr,fi illam dcfun- 
^lauxorc ad maritum dcfcrri conclu- 
datnr, divcrfum vcro ftatuatur in pro- 
niiflU indicm.qua: lolutodcmum ma- 
trimonio vcnicns , pro dcfccla habc- 
tur , Quibus confcntancum vidctur, 
quod in tcrminis ex Angcl. confisg. re- 
fcrt.Jaf.inI.fidonaturn<,^.fin.f;um 16. dc 
tondtci.cauf.dat. concludens,fi intcr fo- 
ccrum& gcncrum convcncrit,dcdo- 
tcpolKjumqucnnium lolvcnda, & in- 
terim dcccflcnt filia.quod maritus do- 
tem lUam non lucrctur, quantumvis 
alias cx ftatuti difpofitionc dos apud 
niaritum rcmancrcdcbcar. Confid»- 
rabant ptxtcrca hanc dcfcndentcsopi- 
nioncm uxorcm in cafu propofito no 
ullum quidem jus dotis aequi/jtunu 
habuiflcjidquc argumcntodpartium 
cnumcratioac dudo ollcndcrc cona- 
bantur. 

litcnim tniixadhucfupcrftiriaaio- j 
ncm contra parcnrcm dotis nomino 
compctcre opot tuit,vcl rationc officii 
illius,quoparri filia: doranda:cura in- 
c-umbit,/. qui liberosydcrit.nupt Lfin.C, 
d^dot.promifi. vcl rationcpaaionis auc 
rtipulatjonis inter patrcm & filiam 
ipccialiccrconfctevcl dcniq; nominc 
padionisautftipulationis,qua;fponfo 
cumpatrcfponlardcdotcintcrccflit. 

Atqui trationc officij ilIius,qiJo pa- 4 
tcr filiam dotarc cogitur, ci, dc qua in_» 
propofito quiritur , nuptai coj focata, 
adio compctcrc non portjir. Nam 
ctli nondefint , qui patrcmaddotcm 
lillriQ matrimonium iam tumcollo- 
catx conftitucndam obligatum cflo 
LKii\.\mti\t,gloff,ia l ehiigamur, in 'vtrb. 
L'ge obiigamur t dcaii. & oblt^. & ifts 
cap. fin. 32. c^uafi. 2. vcrius tamcn cft, 

HHII i patrcm 
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patrem hoc cafu filis obligatum norij 
cflTccum omnis coafticucndx dotis 
ratio&caufa ccEat-i. Duas cnim po- 
ti^imum ob caufas conftitui dos lo- 
Jcr,vidc]iccc ut iis^qus maritusfuftine- 
rc cogitur , oncribus mirrimonii fer- 
viat dotisjru^m^ de 'jht .dot.z\Q^^ ra- 
tionctilia maritum faciiius invcniat-i> 
BartoU/t d. Lobliganinr yverfitem in eo. 
Deindc ut mulieri proprium quodam- 
modopatrimonmra coa{lituatur> un- 
«dcxpfi alimcnta fuppctcrc poflint,/. 
§. ergOiS .deminori.Bald.in l fi dotem, Cde 
falf. CAufddjeSi. Salicet.in l.dts a patrC-Jy 
Cod flut.matnmon, cum reitquis ejusdtm 
generts allegatisfer Cepbal. conf 2s6jm.t, 
1)91.2. (fr Rol. a VaU. de luer.dot. quaft. ^Z, 
num.s. Urraquc autcm harum ratio- 
num ccflac.poftquam tilia jam colbca< 
la cft. Ncmocniro cft, qui non vidcar, 
hoc cafu de invcnicndo marito am- 
plius laborandum non eflc, Bart.tn d.L 
fihltgamur , ^er text. %.ftcttag^ autb. 
ttupt.& l. penhlt.C. dc repud.joh.Campeg. 
intraci.de dot.part.t.^.ij. num.t. Sic cc- 
jam alimcntorum hoc cafu non potc- 
ritduct ratiOjTum quodmaritus uxo- 
rictiamnum fupcrftici alimoniam prx- 
ftitcrit, li^uti rationc aftcdionis mari- 
talisfaccrc ncccflc [libniu^iojf in i.fti- 
fuiatd J4. vcrb. contra fexms naturanijy 
de donat.tntcr vir.&uxor. Tum ctiatn 
quod uxor,dc qua quxritur,aatcquam 
dics folvcndx dotis advcntarct , cvi- 
yisjam rutndcccflcrit, & quodconfc- 
qucnscft, nuliis tunc alimcntisindi- 
gucrit. Ccflantibus itaquc caufis con- 
ftirucnda: dotis , ipfa quoq^ conftitatio 
vcl cxacliodons ccflct,omnin6 ncccffc 
cft > /. qu$d diliumdepdiiii i. ddigere,%. 
^uamvi4^dejur.patro». & Jentit Camp.in 
traii.de dot .part.t.quaft.ts. Quibus ac- 
ccdit, quodpater inpropofitodotcm 
gcncro, utita ficrir ,confcnticntiiiu 
dicmconftituerit atque rcpromifcrit» 
adeoquc jam nunc ca fccerit , qustd 
curam & ofticium fuum pettineac^, 
fecnndum difpofitionem, l.qualil/erfis^ 
tlcrif.Mupf, 
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Ac dc primo inftitutx partitionli 
mcmbro hadcnus. Ad altcrum quod 
attinct , in apcrto cft , inter patrcml Sc 
filiam nihil pcniius hoc cafu aflum^j 
imo ctiam tum cum padtioncs dota* 
lcsconficcrcntur,filjam ncprarfto quf 
dem fuiflo. Nullo igitur modo ficri 
potuit, ut patcr filicc fua: cidcmquc-» 
fponfc dotis nominc obligatctur^cu ju» 
folvcndo nulla ci rcpromiflioncm fe- 
cir.CumcnimnulIura intcrpatrcm3c 
filiamdedotencgocium fitcontractu, 
nuUa ctiam obligatio intcr has diias 
pcrfonas intcrccdcre potuit; quippc» 
cum obligationcm cx ncgocio anto 
conrraclo cxiftcrc ncccflc fit ,/. iicet , §. 
ea obiigatfo de procurjtfinhutsxquc pro-. 
ptcrca dcficicnte contr3C\u,confimili- 
tcr & obligatio.ncc non ad cxrrcmuon 
a<fliodcficiat oportct, Utcnim ol^iga- 
cio contra(!lum, fic porro aftio ob!it;a- 
tioncmncccflari6pra;ruppon \ijg/e>//./» 
i. & an eadim.,%.a6itones, in verlt.cauja.dt: 
except.reijudtc. Dcniqucut adtcrtiumi 
mcmbrura vcniamusj ncquc cx pomi 
fionc a patre (ponfo facla virgini abic 
tiquxri adioiicm,(iianifcfta convin 
fan^ rcgula,quac docct, ex contrad^u 
r ius alrcri non quxri obligationcm vcl 
a£lionera,/.7? unu{»%.dnte omniatdepdlT^, 
L/Iipulatio i/lahabcrelicere , §. ditcri d< 
verb.obiig. %.alteri, in/ltt. deinmttl /liptL 
Haec enim regula non folum mariro^ 
quo minus fponta; cx ftipulationc doti v 
quicquam quzrcrc potucrir.obftaculo 
eft,ut infpccicprobatur,i»/y?;>4/rr,«^ 
mot.Baid.C.dc dot.prtmift. Scd & patrcm 
impedir.nc dotcm conftitucodo criam 
fili£ quscrat obiigationem , ut cft tc*: 
xtus manifcftus , tn L cum dos, depaif, 
dotal. qnoniam,inquit Jurifcontult 
pcr filiam patri acquiri poteft,pcr 
trcm filix non potcft. Cui confonat r 
xtus f* i.Cajiu Sejus./oiut.matrim.xybx i 
fimili cx co quod Ca jus Sejus ccrta pi 
cuniac quaticaicm dotis nomiuc Lucto 
Titio irarito dcdit,ncpti nulla nafcit 
adio,fed cx illa duntaxat ftipulationcr^ 
qua ut (oluto matrimonio dos red- 
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dcrctur ncpti , convcntum fucrat , fpc- 
ciali quadam rationc induigctur. Cu' 
jufmodi autcm convcntio & ftipuJa- 
cio a patrc> qui dotcm rcprominr> non 
fuit intcrpofita. Quinimo cum patcr 
dotcm pro iilia promitccndo /cmct" 
iprumobligct> & poflibile plancnon.» 
dt, ut una 6c cadem pcrlonacxcadcm 
promtffioncobligatacnc 5 &adioei- 
dcm indc compctcrc poiTit , /. b^tres» §. 
quodfi flipui^tordt fidejnJforib$ts , ficut_. 
nec ctiam adio 5c pallio in unam ^ 
candcm perlonam limul cadcrc quc- 
untjnot.Ddjn l.debiteri^C.JefM^. Nullo 
ccrtc pado pater nominc filis promit- 
tcns eidcm adtioncm qua:rere potuic^. 
Qupd cum ita fc habeat,quanam igitur 
lationc ca^ de qua hic qua;ritur>muiicr 
obligationcm dotis,quam ipfamct nul- 
lamhabuir> ad maritum fuperftitcrru 
«lcvolvcrc, aut quo paclo marirus ius 
iftuddotiS) quoduxori necdunifuit^ 
^uzfitum , lucri fccinc diccndus eft> 
cum eius> quod omnino non c(l, nulix 
fint qualitates> /. ejus ejui tnprovincia.ad 
fin.fi cert.fetat.l.m a^tontbMs to fin.de inj 
*item jMr.l.^.deaCl.emft. Hilcc itaquc» 
araumentisopinionem iilam tucbatur 
D.Jacobtss T/jomia^tifs,Otd\i\3tms CoU 
legit JuridiciLipIenGs » vireruditiifi- 
mus, & ncmini Jurifconfultorumfui 
fcculi iccundusj 6c luxta caiidcm no- 
minc Scabinorum rclpondcbat.qucm- 
admodum apparct cx dccilionc cjuf- 
<iem 29. Ex qua ifta huc idco lefcrro 
placuic , non iolum uc quz C)us fuerit_> 
mcns Sc fenccncia cccbuspcrcipiatur: 
fcd 6c fa<flo argumcntorum coilatio. 
'^)ncvcritascdmagiscluccfcar. {bj Ego 
vero de opinionc ifta jamclim , cuin_i 
dc illa aliquando dclibcratioiacidercr> 
dubirabanij. 

£c nunc quoquereconfiderara.j 
diligentius <Sc pcrpcnfa, in cam fcntcn- 
tiam plancdcvcnio> utabfquehxdta- 
tionc cxiftimcm > dotcm non folurtLi 
purc fcd & in diem promiflam > uxoro 
ante diciadvcmumdcfun^a , adma' 
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ntum pcrtincrci Qnam ut" liquidofir- 
mcmus , hocnobisdcrur ncccflecftj 
non hk quxri dc propriojurcmariti, 
quod in dotchabcat, hoc cnim foluto 
matrimonio diflblvitur > fcddcjuro 
quod ab uxorcdefundla juxtalcgcs Sa- 
xonicas ad cum dcvolvitur , atquo 
proptcr ca infpcdioncm omncm irij 
eocffe : Num ex dotis promifliono 
a patrc fponfo fada jus aliquod fijix 
fit quxfitum > quod dccedcns ad mari- 
cum cransfcrce potucric. 

Hocf pofito.facilequidcmcon- 5 
ccdimus , nullam ob promiflioncnu 
illam ncquc ex parcntis ncque cx fpon- 
fi faclo compctc-rc a<Stionem filia: , qua 
patrcmdotisnomine compcllarc atq; 
convcnirc poffit. 

Tum proptcrrationem paul6an- 
tefccundolococonfidcraram , tunu 
propicr manifcftos tcxtasJnd./fipater 
C. de dot. fremif.^ d. L cum dcs , de paa. 
dotal. Quibus confonat > quod UU 
pianus /« l.cumfater , dejur.dot. rcfpon- 
dcr , patcr , ^ui pro filia dotcm promi- 
fic , liccr marito dotcm lcgarcnon_. 
poflit-. : fiquidem nullum cft lcga- 
tum , cum crcdicori debitorlcgat id» 
quod dcbct> Si ramen filix dotem can- 
dcm lcgavcrit, nihilominus valcrcjc- 
gatunij. 

Hocipfo fatisdcclarans , filiarcx 
cjufmodi ptomiffionc dot cm nc debe- 
riquidcm a patrc, cum fi dcbiia cflec,^, 
ci non magis quam matito lceari po- 
tuiflct^. ^ ^ 

Ncque faoc loco admittimus di. 
ftinaionem eorum , qui jura ifta ad 
calum mancntis matnmonii rcftrin- 
gcnda putarunt , nam ctiam diflbcia- 
to matrimonio uxori contrapatrcmj 
cxpromiflionedotis ab eofadaa<aio- 
nem non competere, non folijm ratio 
fupri addu<Jta , qua potifl[imum jura a- 
aioncm filixdcncgantia nituntur, li- 
quido perfuadcc^ : Cum ca tanquamj 
gcncralis utrunquc tam mancntis 
^ ///^ 4. quim 
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qakm foluti matrimonii cafum com- 
ple£tatur.- fcd Scdifcrtc probatur //i/. 
Ji focer. §. Lucius Tifius folut. matr. ubi 
uxor^foluco matrimonio, dotis a patre 
proraiirE> fcd oondum folutx nominc 
contra hxrcdcscjus agercnon potcn:> 
priufquara niaritus eiadliones prxAi- 
tcrit. Ncc obftat his>quod naturaicnij 
fimul & civilcm rationem fuadercuL^ 
quisaiicnamconditioncm mehoremj 
facerc pofllt , gcneraliter refpondct-. 
Cajus in l.fotveneh, jg. dt rieg.geft. q uod- 
qucadeo pcr alium alrcriacquiripof- 
fcflio & pcr poflcflioncm dominiunij 
jurc qucat, /. traditio %.fin. de accfuir.rer, 
dom, Nam quatcnus id locum habcat, 
elcgantcr dcclaratModcflinus inl.eiLs 
e^ua naturaltter, de acqutrjer. dcm. Scn- 
ticns , huicrationi inhisduntaxatlo- 
cumeffc j quxnaruralitcrflvcper na- 
turalcm adtum , quahs cft poflclllo, 
quaeruntur : Rcm vcro alitcr fcfe habc- 
rcin hiSj qux civihtcr quxruntur,qua< 
lis eft dotis promiflio. Hanc cninij 
civiJcm eflcadum neraofanusinficias 
ibit. Ideoque cxccpta pofleflioniscau- 
fapcr hberampcrfonam, quialtcrius 
juri non cft fubdira,nihil acquiri poflo 
indubitati juris eflcgencrjlibus vcrbis 
refcrrpfcrunt Impp.//» l,i.Cod.deace}uir. 
.fojf id quod pluribusexplananf Inrcrp. 
in l.certt cendu£iio,%. nummos, fi certum 
fttat. & in Ifttpulatto ifta, %.ifia, de n^trb. 
ttbligat. 

£t quamvis peculiari dotis favorc 
permiflum fir, ut is qui dotem nomine 
^ muhcrisdat, cidem ftipulanpoflit, /. 
Cajsfs,folut..matrim0n, • 

Id tanicn eoin cafu duntaxatlo- 
cum habct,quandomcvcntum loluti 
matrimonii de dote multeri reddenda 
interponitur ftipulaiio, ut-declaranLj 
Dd. ind.^ alteri & Bald. ISljvelijn tra^ 
€fat.dedot. fart.6. ptvileg.zz. dcqua_» 
rcddcnda dotis ftipulacioiic nuncqui- 
dcm non ;»gimus , fed de iola dotispro» 

iiiiflionc6c*^l>onc, quamiJlaparcro 
folct. 

Quarcneque hocratiom^aobis 
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confidcrata: quicquam' rcfragabitur» 
Cumquc illa ad iftum ctiam caJumjpcr- 
tincat , quodos pure promiflafuit, fc- 
cundum cam concludcndum ncquc-> 
cx pura dotis promiflionc a(5tioneni^ 
contra promittcntcm mulicri quacfi 
tam cflo* 

Sed t etfi ha:c ita fint , non tamen 
propterea uxorem ab omni jurc, quod 
cx cjufmodi dotis promifsione nafci 
folet^pcnituscxcludimus, quin potius 
illam alio quodam rcfpc£Iu certunij 
indc jusquaifitum habcrc arbitramur» 
quod ad ha:redes atquc ctiam ad mari- 
tum porro tranfeat. Primum cnim iii_, 
dotc pcculiari rationchocrcccptunij 
cft, ut ill3quamprimumconftitura_* 
fucrir,nuptiis contradlis mulieri quacfir. 
ta \'i^ciiax,l.cumdos,depa{f. dctal. atq,- 
proprium ejus macrimonium cflc ccn- 
fca t u r ,/./.§ . ergo etiam , de min»r. L tn_, 
tumJereHg.&lumptfun I.4 decoU.bon^ 
l',%-&ex hacC.de ret uxor. aSt, £x qu o > 
fit ut dotis femel conftitutsE conditio 
in mulicris incommodura dcteriorcf- 
fici ncc\\icztyl.ijuoties,f>Iut.matrim.l poft 
nupt.de jur. d»t. Idcmqucobtinct.ct- 
dos nondum data fcd promifla ta/i- 
Cum fuerir. 

Nam & illa nuilieri qnxfira intel 
ligitur./.y? extraneus,tn ftn.iht acquiri a. 
tem mulieri accipimm ad tfnam reicc_ 
modum refpicit , de jur. dct. /. cum poj}, 
J^idam cum ejfet, th.quia habct doteirijf 
de K^dmtmfirat. &pertiul tut. adco ul_. 
publicaris bonis pairis , quidotciTL» 
promifit,(S: ufuras dor js gcncro pcrfol- 
vit jdospromiflafil' j Ponfit,fcdad fi- 
liam \icTX\ncitJ.cum deinremverjo. d^i; 
ufurif^ I d coq u e ct la m do tc m p ro m 
fam a patrefiliatnon minusquam da-> 
tam contlrrc tcnetur filia , /./. detoHat. . 
dot. 

DeindCf t hoc etiam ccrtum cft, 
quotics dos mulicns nominedatur 
vc promittitur Jponfo vcl mdrito , ; 
quod tum nuIJoeriam intctvenicnto 
pailovcl ftipulationc inrcr maritunij 
uxorcm hoctacitcactumccnictur. 
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Ut foluto matrimonio dos rcddatur 
uxorijatque cxhoc iplo uxor niatrimOr 
nio diflbtiato dotcma<5tionc cx rtipu- 
lacu , qiiampriftina; rciuxorixadioni 
iut>Ilituic Jullinianus^ rcpcrere poHio 
amarito vclcjushxrcdibus,/./. %.acce- 
4it, C. de rct uxor. 4(i, U b 1 1 m pcr. norL> 
folLim dc dotc data fcd ^ promiifa-» 
difcrtc loquicqr ibi > qu.r abcxtrancis 
dantur vclpromittuntur .• Idcmquo 
tn dotc promilTajprobatur criam in d.l. 
fi foc<r.%.Lucius folitt .matnmon. Ubi vi- 
dcmus urorcm foluto mairimonioa' 
itioncm de dotc promifla <5c nondurrL» 
foluta habcrc contra maritum , ucvcl 
dotcm cxai^am>vciadioncs^i prxdcr. 
Non folum auicm uxori portdiflbiu- 
cum niatrimonium iupcrfliri )us hoc 
repctendac dotis compctit , fcd ctianij 
iftudadli3Ercdjs tranrmitrit, ulquceo 
uc ficonlhntc marrimomo dccclkrit, 
hxrcdcs cjus dotcm dcFandx ex co- 
dem jurc pofsint repctcrc,ui probutur 
in §. tllc froculdubio d. l.i, C. dc rci uxor. 
a£lion. 

Nam^l^ctdolim quidcro dos,qux 
abalioquama patrc djtur vcl promit- 
titur«Scadventiria dicitur » moriua iiij 
matrimonio mulicrc , pcne^ marttum 
tcmancrcfolebac>utdifcrris vcrbisdo- 
ccc Ulpian. tn iit.(f. de dotib. Idctnque m 
Pandedii-s apcrte traditiir , i// /. cu?» vir. 
deufucap.l.s de bsaor.damn. l. dotale, Cj /• 
fen.de fMn.dot.l.in eum Je relig. & f'.mpt. 
fun. in l. cum mortem de ')ur.{i(i\ i. ft tibho- 
Jltb. folut. matrtmon. l.ftn.%.s. utlrgat. 
nom. caveatur J.z.C.famil. hercifc. &tnj> 
l. ei (jui mortem, de hi( ^utbtis, ut indigv. l. 
debitor.sp. %.fti adTrebelI,per<\u3: )uraj 
hoc alTerit Hottoman. intrail dedot. 
Tamcn novifsimo Codicis jurc hoc 
immutatum » Sc c6 rcdadumcft , uC-< 
dos advcntitia [uxorc in macrimonio 
dcfunda exclufo marico ad hxrcdcs 
ej us tra n fc3 1,</. § .//2<j procu/ dubto. A r q u c 
hzc qus dc rcddcnda Sc rranfmittcnda 
dotc diximus in advcntitia tca ^mpUci* 
ccr locumhabcnr. 

Qui vcto apatr9proficifcitur,at- 
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quc hinc profcditia doJ appellarur, 
hoc pcculiarc habec , ut licet foluto 
macrimonio cx cacito illo contradlu 
filis criam rcddenda fit, communis ra' 
mcn patri Gt & filis , /.y. §.f. i.fuumdo. 
tem.felut, Matrimon. i. Quihominem^ % fi 
gener, deftlut. Verum ita utpater filix 
abfqi cjus voluntatc prajudicarc nihil 
pok\x,l.cumdos,depa^.dota.i.2.&i.filiaM 
C.folut.matr.l.ijuottesJ.po^ dot.f. tod. l. 
pofi nuptiasjdejur.dot.ztq-^ proptcrca pa- 
ter (i abfentc filiadotcm pctat.cavcro 
cogatur, jllam racam rcm habicuram , 
l.fin.rem rat. hab. l non folumjp. § .fi de^ 
dote, deprecurat. quod ipfum laris argu- 
mcnto e(l , filiam in dote illa jus quae- 
fitum habcrcjut mcrit6cammcaufa_* 
dotis parttcipcm , & quafi (ociam obli- 
gationis patris appcliavcrit Jurifcon- 
{\x\l\xs,ind.%fsgener. Filiavcroin ma- 
trimoniodcfuncla , dos profc^iciaad 
patrcm rcdirc ^chcxyl.dos a patrcCde-j 
jur. dot. oifi libcros poft fe rcliqueriC-. ; 
nam rum illam potius ad hofce dotcm 
tranfmittcrc cxiftimavic^ Martinus 
gloflator in d. l. dos apatrtLJ. Er liccL-* 
Johan. conrra arbirratus fucrit , ctiam 
libcris extanribus doccm profcdir i?m 
ad parrem rcdirchaec ctiam fcntcnt.a., 
Iccundum lcripti )uris rationcm vc- 
rior fir, ut muit is firmant Dd. in l, poU 
dottm. folut. matrimon, 5c poft cos Ro- 
gcr. de dot qMafl. ts & Hotcm.eod. traci. 
adduccns mtcr alii tcxtum manifc- 
ftum apud Ulpian. tit.d. dedot. Scntcnr 
tiam tamen Martiniufuatqucconfue- 
tudinc magis receptam cfle, omnes fa- 
cenrur; eandemquc ctiam in dote pro- 
miila locum haberc docccSocin. jun. 
con(.sS't>oi.t. {c) 

' Exhisjquarha^lcnusfirmavimus, 
manifcftum cft , muiicrictficxdotis^ 
promifsioncaftio conrra patrcm pro- 
mirteiucm non quxratur , nihilomi- 
nus ramen m ipia doce cx pcculiari 
quadam ratione talc jus cITc qujcC- 
tum , quod dcccdenstanquam propri- 
um pacrimonium ad hxrcdcs tranl- 
Qaitcau<. 

Quam- 
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Qj^amobrcm cum Jus SaxoDicum 
poft mortcm uxoris omnia bona mo- 
bilia atque ia his cciam jura Sc adioncs 
mobilium nominc compctcntes dc- 
fcrat marito: Confcdarium modiso- 
mnibuscft,ctiam jusiftud quodindo- 
tcquaefitum habuit mulicr , cadcfun- 
da , ad maritum pertincrc , quatcnus 
dos in rc mobili conflftic. Idquc ufu 
ctiam aptid noftros rcccptum eft, & fc- 
cundum hanc fcntcntiam fa:pc rcfpon- 
fum fuiflc memini incafuquodosvcl 
folutavel purcpromiflafuir. Rcftat_. 
nc videamus , an idcm obtincat tunij, 
quando indicmpromittitur, &antc- 
quam dics veniat , raulicrfatofungi- 
tur,an vcroJixcdiciappofitio obftacu- 
lo ficutproptcrcadosminusadmari- 
tumtrannrepoftit. 

I Act ptimoquidcmcxtraconi/o- 
vcrfiam pofitum cft, dicm promilfioni 
additam non impedirc , quo minus 
obligatiointerim nafcarur^ fedidcan- 
tum cfficcrc , ut cxadioioidtcmpus 
diffcratur,quo dics vcacnt,§.omnu Infi. 
de verb. obUg. l. (^iti hoc anno ff". eed. ttt. l, 
cbligMtionumfere, §./. de^ct. &oi>lig. ac 
proptcrea ex hac ipfadotis promiftio- 
ncindicmconccpta mulicri jusiftud, 
dc quo pauio anrc vcrba fccimus,norLi 
minus qnarfitum cffc , acfipurepro- 
milfafuiftcc. .. 

Deiode hoc etiam certum eft,dicm 
non obft3rc,quo mjnus obligatio.qua: 
cx cjulmodipromiflionc nafcitur , & 
jusmdc quxfitum adhxrcdcsintcrim 
tranfmittatur> Lmnic.%,t. C.decdduc.toU. 
l.fiposidiem,qMan.dies leg.ced, Scquitur 
igiciir diem impcdimcnto cflc nonj 
poftc , uc propterea mulicr dcccdcns« 
jus.quod cx dotis promifsionc in diem 
facla qusfitum habuit ad hxrcdcs fuos 
atque adco ad maricum mmus tranf- 
mittat.fcd ad hunc tranfmifeionis cfFc- 
dumquod atcinct , in docc in dicni-i 
promiftaidcmftatuendumcftc, quod 
indotcpureconftituca. Cumprzfcr- 
tim confticucionibus Eletboraiibus 
clarediipofitum fic » maricumcciamj 
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nomina quorom dics'viventc uxorc^ 
nondum vcniclucrari. Sola difticulcas 
adhuc in co cft,quod dics poft morrem 
uxoris atqucadco foluto dcmumma 
crimonio vcnic. Vcrum ncquc ho 
quicquam obciTc , fcd die etiam (r 
luro matrimonio vcnienteobligati 
nem prius natam cftcdum fortiri / tt 
adcb dotem in dicm promifTamcjci 
poflc, dilucidc probatur ind.lfi focer. 
LuctM Tititufol.mdtr. Nam ibi intcr li 
ccrum promittcnccm dotcm dcmari. 
tum convcncrat, ne vivo focero dos 
petcrctur arqucadco doris cxa^tio poft 

mortcmfoceridc quidcm inincertuai 
diem dilata crat : priuiquam vcro dc- 
ccdcrct foccr , & fic dits folutioni & 
exaftioni dida vcnirct , iolutum crat_. 
matrimoDium. Ncquctamcnproptc- 
rca minus dcfundo foccrodotcro cxi- 
gi poflc a marito , rcfpcndtr Jurifcon- 
iultus. At idem cft itxx.in l.JuliMnm tie 
iur. dot. ubi JC Paul. notat, quod ct^i 
dorcm ab initio in id tcmpus, quo ma- 
trimonium futurum non fit, ftipulat^ 
non liccat, nihilominus cxadio cjusiti 
tcmpus diflbluti marrimonii differri 
porsit,<5c proptcrca va/crcpa^um. no 
vivauxorcpcraturdos. Qijoduthui 
propofito rcdius accommodctur , in 
mcmonamrcvocandum id , quodfi^ 
pra monuimus, olim jurc Digcftorom 
maritum dorcm advenrinam lucra- 
tum fuifl"c,dcfun<fla uxorc. Alias cnim 
nc hocquidcm padum cffcQum forti- 
ri potuilllt, utporcdilarum incumca» 
fum,quo dos rcftiriicndaforct, juxra_* 
icum fatcr de foiMt. dotsl, Scd q uia do 
illa apud marirum uxorcdefun^j re 
manct,nihil obftat, quo minus cxatHo 
cjus poft mortcm uxoris difterri pof^ 
fit.Quemadmodum autem tum cunL» 
cx juris di (pofitionc dorcm mantus lu- 
crabatur, lucrum iftud impcdirc nonj 
poterar , quod cxadio dotis in tempus 

diflrolunmatrimoniidiIatafucrat,ita_» 
ncquc hoc* quod dics loluto dcmunL» 
matriroonio vcnit, obftaculocflTcpo- 
tcrit , ut fccundum Ju$ Saxonicum mi- 

DUS 
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nus luCTCtur dotcnij.'; rcrtinct huc 
<luod docct Bald. inl.j. C.dedet.promijfl 
' ubi in cjfu , quo dotis quantitas fucrat 
collata in arbitrium mariti ^ cxiftimat-i 
mancum ctiam pcrniortcm uxorisfo- 
luco macrimohio arbitrium fuumin. ' 
tcrponcre , & cx ftatuti difpofitiono 
dotcmlucrari poflc: licct alitcr rciTL) 
fchaberc putct, quando ctiam mari- 
tus,priufquam arbitrctur, dcccfleric_», 
quamdOiflriaam rcfcrt& fcquitur J^rf- 
Jon.in l.fi dondturM^ §. fn. ntim.is. de con- 
4ici.CAttf.dAta , & candcm dcclarat 
jn».conJ.}s.infin,'v»i.t. 

> Indc f concludcns , fi foccr dotis 
nominc promifcric gcncro quadrin- 
gencos florenos & quicquid ultrade- 
dcric alccri filiac 5 Et focer poft mortcm 

primum clocatx in tcllanicnto 
4najorcm dorcm conftitucrit altcrifi- 
li», quod maricusiftiidaugmcntumj 
<iotisnonminus> quam dotcmdatam« 
cx ftaiuto luccccucquancumvis foluto 
dcmuni macrimonio acccniric. Iru 
quam fcntcntiam in cadem facti fpccie 
confuluit ctiam Rtt1n.conf.22f. volttm.T. 
Et lequimtur Roland. a Vall. de Incr. * 
dot. quAflton SS.& PhAnut. de dot.in §./. 
«uerb.yefiituendA , num.jg. qiii ctiam iiu 
vcrbisprxccdcncibus circA fin.num.js. 
infpccie aic, cffcdc mcnrcomniurrL», 
quod in cafu , quo dos ccrca promilTa_» 
cftjCumdilationc tcmporis adfolvcn- 
dutn, maricuslucrctur dotcm, liccL^ 
pcndcntc dilationc mortua fucrit^ 
uJ^r. (^d) 

Non obftant hisca,qux fupra pri» 
xnolocofucruntadduiila. Namquod 
dicitur,promiflx dotis dicm,quac folu- 
rodcmummatrimoniovcnit, proco 
hfbendam, acfidcfcciflct:idminimc 
conccdinius : ncc quicquam inmcdi- 
UU1 ailatum vidcmus , quo aflcttio ifta 
^''criGmilis rcddacur: quinpotiuscqn- 
trarium vcriuscflc,& dicm cciamjqux 
poftdircmpcum raatrimonium vcnir, 
cxaifliooidotislocura faccrcHxjam ci- 
laiii II. manifcftum cft. Nequc huc 
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pcrtinct , quodalias dici folct, dotciiu 
finc matrimonio cflc non poflo : id 
cnimtumdemumvcfumcft, quando 
nullum fuit contraftum raatrimoni- 
ujhj. 

At quando matrlmonium antc- 
ceflitj&doseoconftantcpromiflacfti 
turo etfi foluto dcmum matrimonio 
folvcndacft , jurctamcncxigiporcft, 
utrcfpondcnt Rujn. & Roland. a Vall. 
in citatis locis : quinimo tantum abeft, 
ut maitimonii diflblutio quicquainj 
impcdimcn to Ct,ut illa cxaaioni docis 
locum faccrc fo\c^i,nt.tit, foiut.matri. 
mon, qutmadmod.^s pet.Sic ncc ctiam 
admittimus , quaffio foluto matrimo- 
nio dics dotis promiirx vcnit , rcra in_, 
eumcafumincidiflc , aquoincipcro 
iion potcrat , fcd cum Jurifconfulto in 
d. LJuiianus, liejur.dct, diftinguimus 
intcr ipfam dotisobligationem&cxa- 
«n:ioncm , atque cjus vcftigia fccuti in- 
dcconcludimus , quodctfidotisobli- 
gatio in cum cafum , quo niarrimoni- 
um amplius futurum non cft , ita con- 
cipincqucat, ut tum initiumcapiat-^, 
nihilominus tamcn cxaOioncm dotis 
antc promifl|c inillumcventumrcac 
difFerripoflc». 

loterim autcm non negamus,pof» 
fc daf i cafum , in quo dics proptcrea_/, 
quod foluto dcmum mairimonio vc 
nit, dotiscxaaioncmimpcdit, vidcli. 
cet quando matrimonio antc diem fo- 
luto maritus cx proprio jure dotcinj 
pccic a pacrc , ad qucm alias dos illa di- 
rcmpco macrimonio rcdirc folcr. Nam 
cum hoc cafu non foliim omnc jus 
mariti in dotc ccflct , fed & iili petcnti 
obftctcxccptio , dolofacitquipctic, 
quodmoxrcftituturuscft, mcrit^do- 
tis cxa(^io ci dencgatur. 

Et hxc cft Titio d./.cupAter. At quan- 
do maritusdotcm non ex proprio jqrc* 
fcd cx jurc uxori in dote qujBfito & per 
mortcm cjus ad fc dclato pccic, neq; iU 
lam ci aquopctir, rcftitucrercnetur> 
tum rcs alitcr fcfc habct, ut apparct d./. 
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Ji focer. §. Lucit^sfolut.matrimon.&dliii ad hxredcs atquc adco ad maritunij 

Juscnimuxoriquafitumin tranfmittat. Laboratigiturargumcn- 

dotcfolutomatrimoniononpcrindc tum iftud a partium cnumcraiiono 

ut mariii jus cxpirat , fcd hunc fortitut dcfumtum hoc vitio,quod omncs par* 

cfFcftum,utnonfolum cxigi>lcd&ad tcs fufficicntcr non fucrint cnumcra- 

hxrcdes tranfmitti poffir, ut fupra plu- ' tx.& quod confcqucns cll, minus coo- 

ribus firmaturo fuit. Non igitur tcxtus cludit, ut docct Evcrhard.in loc. a par- 

i«<^./.<-*»»^^wr>hucrc£leaccommoda- tium cnumcrationc. Dcniqucfiratio 

ripotcrit. Angcl.vcr6/»/i.tf<»»/r///. mi- ifta valcrcdcbcrct , juxtailiam non fo- 

nime confidcrat dici appofitioncnu, lum dos in dicm fcd & fimpjicitcr pro. 

fcdidcodotcmadmaritumminuspcr- miflaad maritum dcvoJvi non poffcLj: 

tincrc concludit > quoniam ftatutunu uxorc defunfta .- ad urrumquc cnimj 

dcrcftitutionc vcrbafacicnsad dacam cafumillarcdcaccommodari ncquo 

dotcra rcfpcdum habuit.ac propterca ulla probabilis divcrfitatis caufa rcddi 

ad promiflam non cft cxtcndcndunij. potcrit. Cum autcm m dorc purc pro- 

Qux difputatio alHna cft a propofito milTa abfquc hxfitationc hadcnus rc- 

noftro , & dc ca poft alios pluribus agit ccptum fir,dcccdcntc mulicrc, marito 

Phan.w fiifra d.loco. Sccundum hic illamdcfcrri, vcl cx hocipio manifc- 

igiturcruntctiammtcIUgcndaca.qux ftumcft , rarioncm hanc ad propofi^- 

cx Angcl.rcfcrt Jafon.Ad poftcriorcm tum noftrumnon pcrtincrc. Sccun 

rationcmquodattinct, illifuptaabun- dum ha:c itaqucDomini Witcbcrg 

d&fatisfa^um , & oftcnfum a nobis fcsrcdius>quamLipfcnfcs,rcfpond 

1- ;r r. j 



fuir, quod ctfi mulieri cx dotis promif- 
lionc concra patrcm nulla quifita fuit 
adlio,nihilominus alio rcfpcdu illamj 
in dotetaie jus quaefitum habcrc,quod 



hadcnus folitifunt, dotcmctiami 
dicm promiftam,mulicrcantcdiciK& 
dcccdcntc, marito adjudican- 
dam cfl'o. 



A D D 1 T I O 

Simonis Ulrici Piftoris Hartm. F. 



Ci 



O N F E R cum his qux in can- 
dcm fcntcntiam clcgantcc dif- 
fcrit D. Rauchbar. ej.jT. part.r. & 
D. DanielC^foi/er adconjlit. EU- 
£for.tp.ia fin.p.}. Petr. Heigiuf q.ij- num.ff. 
Qui & ipfcWitcbcrgcnfium fcntcnti^ 
acccdit. 

(b) Eandcm fcntcntiam fcquitur 
pluribus firmans CMatth.Colcrus depro- 
cef.execut.p.t.c.3.nu.»47'(ftf»fe<j<j. & port 
CMVfx ^cadem K^Uorffian. conf.pp, §. 
quamobremcumin propoftto. 

(c) Videantur dc hoc Jo, Boleg. in 
l.poli dotem num.zit. & ziS.fol, matr. cx- 
^QL' \-Anton. Jhefaur. decif.tpo,& i}S. An^ 



ton. Faler.lih.t. conje^l. cap.iff Hartmaru- 
Pracf obfervat.4.Andr. Fathin.ltb^.contr, 
jur. C.71. Cavall. commum. opin. qua/l^ 

(d) Hoc tcnct ctiam Crot.in rubric^ 
fol.matrimon.in fin. qucm rcfcrt& {{ 
quitur K^lvar.yalafc.Confult.s.in fin. 
relatis opinionibus in hanc fcntentiani 
conccdit Stephan.Crattan.deciJ CMarcK 
ubi ait, proprcr mariti urbanam di>, 
larionem non cftccumprivandum lu- 
cro, cum fuftinucrit oncra matrimo» 
nii. £t iMffneaddit, id tanto magis pro*; 
ccdcrc, & viro folvecencurannuari 

frua 
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fru£lus rationc dilata folutionis. Qua- ton.?tregrinxonf.gg, num.iXMmfeq^.^vO' 
vis contrarium confulucrit C^t, lum. 2, 



Q^H JE S T I 0 VII L 

DOTEM ITADICTAM,UT 

POST MORTEM PROMITTENTIS CERTA 
pecuniaefummaadrponfaniperveniat, eaquetunc ma- 
ritodotislocoinfcracur , an lucrcturmaricus (ponia 
ancc promiccencem dc- 
fun<5ta. 



Mortis mtntio aon femper donationem aut 
conira£lnm mortis caufa indndt lif- 
puta fidiUtio/iistaniumcaufjejus //. 
mcntio fi.it, numtr.j. & lavcrbts 
executivis,numer. /. ^ut ali t ra tfa 
donationts prxce(jit,num.6.qHod de- 
claratur,num.pc .cum feqq.ut mcri- ip. 
tor.num./. videnum.pi. matrimo' 
nii,num.f. dotis, num.ft.1p.42. vide 
num. fp num.io.yide numer.^/.^ut 
tertii cujufdam interfit eam non re- Se. 
yocabilem e(fe , nunier. ii.tf. contra 
niim. pd. Aut adieiia fit promifjio ds 
non revocando,numer.i2.aut ratam 22. 
babendOf numer.i}. Declaratur nn- 
mer.p7. c^pp. .Aut reqmfitA dona- 
tioniscaufamortis defiit, num.14. 2J. 
.,4ut claufula, Omni mellorimodo, i^. 
ad;e£la ftt,num.iS. vide nunier. 10 1. 
Aitt correfpe^iva ad alteram fit do- 
natio, num.zp. Et in dubio iater vi- 
vos donatum pr^ftmitur ,num.4r» 
Mortis autemmentione fada regw 
lariter mortis caufa donatio fitri cen- 
fetur,num.4^. & 56.12 1. pr^efertim zf. 
qnando ea mentioin ipfis verbis di' 
fp ?fitivis fit, nu m. <o. gy, 
4. Dies foltitioni appnfita obl.^ationis fuhflan' 
tiam no/imin:nt. 

s, rerba^ommcnxfn^^-niltn/nonfem' 

per ftccefffineni , ftd etiam contra- 
tlusim jura denotan(,vide tamen nU' • 
mer. f /. sp^ 

J4. DMatto caufj rnortis prtcfentiam dona' 
tarii requirit. Decbrjtur num.joo, 
quod fnfficiatlnrrrveiitus tertii. St. 

16. Donans alicui bona fua poU mortem inter 



yivosnon caufa mortis donare cen' 

fetur,vidennm./of. 
In Trxfktione dtUa in fequentibus cen' 

fentur repettta eajue decLr.vit, non 

tamen ita ut natune (ontraclm ad- 

verfentur,num. joy. 
Dos feniel diEla trrevocabilis esl&2i. et- 

iam in a£lu alias revecabiU,num.zi. 

ytde tamtn num.iio, Etfincerta fit, 

num.no.& 24. 
Foluntas difponentisex fubje^amateria 

decUr.n!tr etiam contra proprteta-' 

tem verborum. 
Dos quibufiunque verbis conflitnta de^ 

bitnr , etiam fponf<e abfenti pro- 

miffa acquiritur , num.ior. 
Donatio dotis cjufa prxfumitttr. 
Matrimonii farore multa (pecialia in ju^ 

re introduiij. E/uf^iife contra^ius bo- 

n£ fidei cenfetursnum.js. & tn com- 

modum ejus interpretatio fhcienda, 

num.4^, non tanen favor iUe perii- 

net ultra cafws in jure exprefjos,nit' 

mer.iii. ubi plura. 
Donatio matrimonii cauft fhQa ob ingra-' 

tttudinem hoh revocatur. 
Dos donatio propter nupticcs recipro- 

ca funt & paHa invicem extendun- 

tur. 

In donaiione reciproca altera alieram 

interpretatur. 
ContraHus ex confttetudinelociinterpre- 

tationtm redpit, nifi sliuddemente 

contrahcH r um appareat tnHm.114. 

Etquideni liquidd, lio. 
Difpcfitio quxlibet inierpretanda ne fit 

eluforia,aut abfurdj,num.j^. 
I I Dotem 



99 



37' 



4^ 



4U 

I 



jy^. Btltdtie mortts cdufa cenfetnr, qnAnio 
dicitur rtUttqt^ Titio ^Ufiud > ^ 
//• 

-jf/. 'Ctmr^Hffdliscenferidthtttqiudem^y»'- 
iddmonflrant. 

Diltstio C3ufi mortif ionjitario tnttifh 
,nantem defun&o eyanefcit, nec opi 
tHaUareyoutioiUiHunLiif. 
ff» Dos 9^m mvrrit Mfk fnmM f4»> 

efl. 

Qiudiuu adjunSa 'verb» ade(fe debst 
<Wnpore quo dijpofitio funut effi' 
9iim. 

fit ^UtHtum extludem fiUam dotatam intelli^ 
gttur de doiM* tempre fucct^aii 
-deUtM. 

IRb 'f^a in dxbh fotiMt refiriShi fiiim 
ikmonfirativ^pofua emfintiar, 

COHceffi i perfonalis cenfetur , (^iiando re- 
^e^n t ertx quaiilatis faitn eii qu» 
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Mltmdi^oruLm em^^Hm jiira non fa>- 
tiuntur imm,i4. Declar. mm. 
iiS. 

tmitfoShti imirTrm^ef mit t&ufim 
ptrfmmg^imimmttfraMdis &eUi* 

fionis fuf^icione yacaredebet. ^ ' 

yeriftmiiequod eSi>maximi attenditur» 
Dmm^ tanfk mortk per fniifeqitemm 

hxredisinJfitMtimimreyoutt» UM 

cenfetur. 

Ucittsfubfequens precedentm iatetttio' 

tumdemrm, 
' hiContraFlihiis mem pothts tfuHm yerha 

itt^uitur', yide tnmen num.^S^'^ 

io7,DeeUratur num. 120.124. 
Tro ituifUi^ re^onieiiiim, 
Comra doaatorem in duhio interpretatio 

fhcienda, ^as autem mens dmantie 

per^tcue sttmditur num. S2. DO' 

cltratur mmeaez.isf. 
Btttignlor interpretatioin dMet 

• da^& num.Ss,'i7, 
Dfetimeru qum Umm ywtmrmeo»' 

ftat coniitiottm »$» imfortotiid 

futd: cum moriar. 

Dottatio itt donantis mortem dUata ad 
haredes donatarjj antea decedentis 
-trmifiivt^imi, . 
»imo^tt%tflaU/lta, moiificdt&de- 
elarat dtjpofir.ontm cui adhtrettS^ 
formam indr.citinum./j. 
Verhom !£oDr$fa(( / tton fmpU^ir 
I» fBimtmim ttim^im 
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74* 
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quandofiimA yerbvtim bmreiihM 

aftarinjnpoiiSi,h:imtr.ff4, JlMt 
caufj. ceffionii t erfonie Tantum con- 
yenit, njtn.ej. ^ut de fupcrfiutbM 
Mmjit^ttttm,fi 

Di^tio qmtlihet ex amft iaterfret^^ 

tioiwmrectfit, 

Conceffio ea fpe fuda ijuod alter eonce- 
denti fupmfies futurus fit ■> eopr-us 
mortuo cyaaefcit s & num.^o muL- 
Id «^gKT /! H exftrhtmtmt mmkr^ 

6S. 

Htttnnciatio fucceffionis hanc ccnditio- 
nem fi fuferfiitidilatafueritbxre^ 
ikm,miistt&Uofermur. 

Cttitrt&m e m i k iottol k td hmreits mm 

trmfmttiuer, ^mio miiaiofem' 

tusdefeeit,&mtm,ug. 
Di^ofitio qnamimrit generalit ad 

tafns incoptatos von exiendi- 

tur* , 

Mtimniiiidt femm&eoi^mfiKa' 
ktt. 

9trmo 'tmtri^m^ imguem ob^ryan- 

MeXofAlmofa^ferreintitroiex'' 

tremumtcorruit difpnfitio. 

Ordoatjuoreifcitur *b eodemOrSmiitit 
provideattaremoyetur. 

DmatiofiiQa alitui contemplatione altc* 
rim «htof fuee^ivoftfrimmett' 
fax MB «ft 9 IMC «I ttUero o&ir- 
ttet. 

Subflitutiottes plurn fuetlffird ftittfri' 
mo' iefiat touHtio , ommt itt* 

TttUUt. 

^DiJpofttum xeffante ^^^tffo" 

fito. 

fterha difiiofitionie quoaptari uott pof- 
Jfnut^ mt^^ofid^ftrtimt. 

' DtmtliopiamfttatrimouU<oufifi8apro 

:- mtroliberalitate-hahetMr , ijuj^-i» 
<4biM< ihtare alias uou tettebatur„ 
■ '&mmi<9e. 1 . . 
D^efitto ijusiihet tx esufa iattrpreta» 
tionm rteifit eaqm tefikttte eeTt 
Jat. 

troH^itobohetiir , ouoiiifi>oncnsfi 
mterregotim fi^fit , d^A^- 
fet. 

Cafue ijui eyenit pnjiut confiderottdmeU, 
^uam jMi eyemrt fetuk, 

S7*Dt 
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/7. In dublopro eo ^ui de damno yitando cen- 
tra lucrum captantem judicandumi 
nu.jig. 

//. Jua Saxonic. maritU lucrum dotis defe- 
rens, odiofHm , ideoque rejiringen- 
dum. 

/pi Donstio caiifa mortit tontroBibtu Mcen- 
fetur. 

pj. Caufa proxima potins quam renota at' 
tendituri& finalis potius quam im- 
pulfiva,num.fi4. 

pg. Tromiff^o de non contrareniendo intelli- 
giiur fecundum naturam contrailus 
cui apponitur. 

10 i. Confiliarii priniipis ad a£Ium deputati 
Trincipem repnefemant & a8its 

,^ coram iis celebratus tanquam co- 

' ' " * ram a[lis celebratus habetur. 

joi. Text. in l. cum maritus , de pati. dotat. 
confideratur. 

J04» KeguU in dubio inharendum , & fecun^ 
dum eam judicandum , numero 

xc6. Donatiocaufa mortisejfe potefl , licet 
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aHum fit , ne uno alioquo certo cafu 

revocari queat. 
/07. Frjefnmptiones a verbis contrahentmm 

aiienx non admittuntur. 
109. Conclufio contra£Iut potif[imiim atte*- 

denda. 

jij, Argumentandi omnit ris i paritate r4- 

tionis dependet. 
ijf, Eluforius contra^lue nondiciturquiex 

fuavatura refohitur. 
Jl6, Contraclum feckndum naturam fuam 

ejfeHum fortiri fufficit, multo minus 
.' contra menicm contrahentium cx- 

tendidebet,tiM.u7. 
iig. MaritMS in dotis dtfiione fua negligeniia 

Ufosfibi imputare iddebet. 
124. Verba clara cuicun^ voluntatis conjc' 

ilnrx^rxralent. 
J26. In promittemis favorem in duhio Inter' 

pretatto facienda. 
J29. Tro teftametitario hxrede in dubiojudi' 

undnm. 

ije, .A jure communi exorbitantia in confe- 
quentiam trahendanon funt. 

iji. Tro reo in dubio judicandum. 



I L i A cujufdani fx) Comitis 
cum nuberct altcri Comiti, Ma- 
tcrtera ejus vidua pactisdotali- 
bus coram Coniiliariis Principis 
initis roooo. Joachimicos dotis nomi- 
nc ca lcgepromifcrat fponfo , ut poft 
mortcm viduz dotcm promittcnijs 
hxc pecunia ad uxorcmComitisper- 
vcnirc,<3c tumabcadcm tjnquamdos 
infcrri dcbcat hifcc verbis formahbus: 

^rj?in ^itm Dr6 ^rrrr(rina 93?u((fr 
©c^wt|lfr/bfm@rafffn loooo. XbaU 
;iim (^r^rgdOf DcrgffiaUDurci^f^rfn 
fanD(fn pcrhfijffn/ Da§ Dirfflbf auff(5. 
e. (^cm^hl nac^ 3- @. ^oDrefaU 
fommfn enD fi?lIfn/DnD Dtm @ra|t"f n a(d 
Df tin fmgcbrac^ttrcrDf n foUfti. Promif- 
(ionis hu)us mtuitu fponfus vicidirnj 
dotahtium juxta rcgionis confuctudi- 
nem, confentieDtibus Dominofcudi 
&agnatis,intraccrtum cempus rccon- 
-fticuturum rcccpit. 

Paucis dcinde fcptimanis poft cc- 
iebratasnuptias moritur novannpta, 
Viduavcro* qux dotcm promifcra^^ 



alteri nubit viro Comiti, Sc poft quam 
aliquoc annos fupcrdcs fucrat,deccdic 
reli(flo tcdamcnto, in quo fccunduiiLt 
virum ha:rcdcm inAicucrat,nulIa fa^a 
mcntionc hujusdotis ptomiffaE. Hinc 
igitur admodum difficilis orta fuic 
controvcrfia intcr Comitcm dotcmj 
promilVam , cujas lolvcn^xdics janu 
vencrat, pctcntcm* & vidua: promijc- 
tcntis haTcdcm , candcm tanquanij 
morrc novx nuptx cxtin»ilam folvcro 
rccufantcm. : , • . . , 

Nam ctfl fccundum juris civilis 
rationem marito dotis nomine nulla-* 
ampUus aiftio compctat foluto matri- 
monio , ncquc adco in propofitocx 
dotis ptomidlonc ubi facia lanquanij 
fx proptio jurc indc quiaedto agcro 
pollic,, quia camcn fccundugaLL. Sa- 
xonicas marituspodobitum uxoriso- 
mnia mot^ilia , & intcr hxc ctiam do- 
tcm lCicrari (olcr , atquc idcm ctianij 
obcmec in dotc in dicm promifla_/, 
quantumvis mulicrantequam vcncric 
dics.objcrit, qucmadmodum qua:lho- 
jpcprxccdcntclirmavimus. 

II/ 2 Idc6 
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Id co j urc hoc Saxonico doccnu confd sh» vl /. & coiif.zn, iJj. vol.z, 

oxomprsdcfunAtBadreniaricomfii- I>ttiut^con^s—»t*p' S»tim,mn.cenfiUi* 

periliteni DUuloniiiuispercinere con- mim.74i^i^'utbm*2,S0er,JKyiif}jmat, 

tendcbat ador, X^o ita Ht^ n te, omnlt OrMvetijemifi^t^Mpyiac. RimnsUjmi. 

iorpe^bio in eoefl^ andocispromifno «mfiL1ti.ntnner.229t (^) Q\ 
tn tnorcis DucifTx dotantis cafum ita.» Ncq}faccmirum,cumhoc>quod 

conceptafit j urnovanuptaantcillam cfFcilusobligationispoftmorrcin djfj 

deccdcntc una cum morte hujuscva- fcrtur,nihiiiaipcdiat,quon3inusipra^ 

auerit % ao ver6 falva atque intcgra^ obligatiointftvivoicon0(bt , ut quis 

ailuloininasperaunferitdocispeticio^ eadevindustcncatur,/./. c.M4^mm^ 

. qaantumvis in mortis cvcncum dila- h^red.&comrahiued lhdreditstemdc^ 

ta foerit * 4t Comicifla aaGedifcefle- h$n.MitSi»r.jMd.fepd.LliH. ced.de contrdh, 

tit^. &comm.fttfuLl.memetp^ihi Dd.de ten» 

Hoc autcm judicacu non itain.» etiEi.indehit,%.pfitieeirtemlnfiit,eUinuitL 

prodivi cft * cum ex variis hujus acgo* JlifnLtt. 

tii qoaliiatibas , tam ea vcciiis qaamj Prsfcrdm vero dilationis f tan^ ^ 

ex menre dcrompris , tpc iater fe po- tom caofa^de morce ci|m difttim cen- 

gnantes radoncscoocarcant , uc altcr- fetor , qnandoin vcrbiscxccutivis ejus 

otram fcotentiam dcfcndcrc long^ tanrummodofadtacft mcntio> ^'7/<^Atf 

(ic facilius , qaam CCrti aliquiddcfir in^ddit. sd Sfeenltt tit. de wflrumcnt. 

niro« edit.colum.fin.verffiqkLidettAt.K^lexar^. 

Ad vcrba cnim hujas pa£liquod inLQnitdetismmer.zs. &ih Jajon.f.u-' 

tttinet,et6illa9 dum in morcis cafiimj mier.}2. fiim,tttstriiiten.j4jen.confil.iefi. • 

'czpreto foht conccpca ; ' tdori pliiri> -iet^ vek^t^,- '& emt/imtf^ifitittiti tt 

' itiiim adver&ri , & rco opitulari vide- RjmittdU. jtm tieflit. dedmtifivtJtitfrtn- 

antur , non tamcn ita clara (unr , ut iis eif. nitmp2i.ttevi edit. & iL^fenech. ind 

I tuto quis infiftere poflirjqMippe •fcum frdfiimft.js. mim.j. & OlUtic. decenjcifm 

id pcrpcruum non fit> ut quoties mor- etitim. velmttdt. Ityr.frtmoytitui tj. juf- 

tisfddaeftmcntioinconcra^ayindo ener.ta. In pcopofito auccniin vccbis 

teft^ infcrri pofiGt , mdtfcis caafii'fiu rcicaitiyiittpnfom macfis videtQr iwr 
€tvm efletlonatiooem vel>toiiiiflio« tado^Nam poflqoam ioooaTh||. 

nem > fcd facilc ab hacrcgnla & coOjt- dbti» nbmiiio piiiniifla fuot (poQ^> 

^tucarecedifolecutpofto»^!» f^»/?//^. deincepsdceo.cpxandodosillainfcrrt 

edi}. V0I.4. & Cravett. cenfil.n^. col.fin. dcbeat , aftum> & tum dcmu m mort is 

docet RoUnd. e Fell. tonfil.6i.num.2g.ve- ■ mcatio faAa fuit, idqi clarius denotat^ 

lMm.2. t^uemreferti^ienech.defrttjumft. propriccisveihi(^in^riB^infcrrcj!> 

frefumftJtettk.t'M^:iMtmtitJetiiie- ••^mow&ftmmm coafialnaty» • ^uiRi)^ 

je^m, ttitiiiLVeitiiie.ShXHfsf]mtii:sf' • cnitt iMienoit ipfiuri'.4otiap wnm i (H «^ 

^ Act.primo quidemqnotitiefle- nem&fObligarionisiuilftiaHsm , fqd 

das&executioobligitionisiiimbrtis folucionem & illatioHcm dotis jani . 

' cvcacum diffcrtur,acqueade6dilatto- piDmiiTtf^ it(|jadc6ci(0cationca)C99- 

■'ftis tantum gratia mortis fic meotio, camrefpiciac. '"i 
tum nihilommus contradus illc pro Mcficdigitarloaim hic do^riua^ 

* aftttiati».viVoi habeodiiaeft «acqoej • jam addnfi» iovcntcc, otfecondnau 

obligatioiodedeieeddlMisfirmaatqde ciex ddcikluicpromiifione obligatv> 

'rittamincr> ut rcvocariai^plioiilt- incervivosirrcvocabiIisoriatar>qiiad- 

queat, ai fer /. Sejd. S./fo. dedeuut.ceufi tumvis folucionis dics poft mortcm di- 

mort, (\occt Baldtif ffitt.Cod.de jaredot. hrus fucrit , cum f <i»ck roJucioni^ 

%AUtS4tndUenfiLi4.nH.i*vel^i> Seetn,fitt* appoiita obli^atioaii iublkantuin^ 
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non immatet> /. iiber homo , §. deeem. 1. 
enm qui, § .qui iu & utrobig^ ^^^- 
siHgat. l. cedere diem & ibittot. deverb. 
figntf. Bartol.in 1. taUs feripturade leg.t. 
Deciuftu Utt omnibui uumer.?. cribi Ca- 
gnoljtum.6.dereg.jur. Ncc quicquanij 
vidcturrcfcrrc, quodipfi promiflioni 
per di(flioncnij ( Dfrafpait ) vcrbafc- 
qucntia addita (!nc i atquc hoc ipfo 
obligationi modus quidam ntprxfcri- 
ptus. Namcum utdiftumcft, vctba__» 
illa cxccutioncm tantum rcfpiciant-*, 
arquc indc ctiam modus iis prxfcriptus 
ad executioncm tantum pcrtineat,uti- 
quc obligationis fubftantiam proptc- 
rca immutarc nonpotcruntper jura^ 
addudci_>. ' 

Sic ctfi di<flum fuerit , pccuniamj 
hanc poft mortcm Ducifts ad fponfam 
dcvolvi & pervcnirc dcberc ; hoc ta. 
mcnetiam , ut fcqucnria vcrbadcno- 
tanr, folutionisgratia,atqucidc6adic- 
£lumvidctur, utconrtarct> quotcm- 
porc pcrdoslolvcndaciTeLj. 

Nequc t cnim proprictasvcrbo- 
ruro(^ommfrH)nDtjaUfn) hocncccf- 
fario rcquirit > ut lucccffionis jurcad 
aliqucm pcrvcniar , Icd ctiam id, quod 
cx contraclu pcrcipitur , ad aliqucmj 
dicitur pctvcnirc , praefcrrim quaodo 
de rc particulariagitur^/.^^ri/f/r/^,///. 
cum ibi notat. de verif.ftgnif. l. 2. per tot.de 
hared. vendie.l.4 . § . / . folut.matrim. & ali- 
(fipapm. Eadcm rationc nihil obftaCi 
coniidcratio particula:(^3(d D<Jnn tum^ 
Nam ctfi hxc tcmporis cxtrcmitatcmj 
denotarc folcat , quiatamcnfolurio. 
ncm tantum rcfpicir, ut vcrbum ( (Jin* 
&rin5fn) fatisdcclarat/ ipfam obliga- 
tionis fubftantiam non magis > quain_» 
reliqua folutionis gratia adjc^a , im- 
mutarcpotcrit. 

Sccundo t banc fentcntiam plti- 
rim«madjuvatid, qaodcommunitcr 
trjd!tur,qunries alia vcl fubcft vcl prc- 
ccdit caufa donationis vcl promillio- 
nis , tum ccli mortis fada fucnt mcn- 
tio, pottus camcn ob aliam caufam ac- 
ccdcntcmeam prodoaationcfivcpro- 
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minione intcr vivos habendam effe, ut 
fcripfit Bart.& Caflr. in l.nam fi cum mo- 
riar.de condic7,indeb.qucn\ fcquitur Jd- 
fon, in /. qua dotis , num.44. .felut. matrint^ 
Gu/iel. BenediH.in c.Rajfiutiui in verb. te- 
flamentum 4 . num.ij. verfj. inteHigitur, 
Grammat.decif73.nu.ti. Mafcard. defro- 
bat.conf.jift.nM.sd. 

• Idcoquct fi mcrita donatariian. 
tcccirerint , tum cifi donatio in mortis 
cvcntum collata fucrit , nihilominus 
ramcn cx caufa mcritorum antcccdcn- 
tcprodonationc intcrvivos rcputan- 
da crit , Bald. in l.fi mortis C. ddl.faleid, 
ijuod refert Tiraq. in l.fi un/juam verb.do' 
natione largitus num 4S. C.dereioc.dona' 
tion. Roland. 4 yall. confil.at. num.4i.v0- 
tum. 2. & multis defendit Rtmin.jun. In- 
Jlit. de donat. in prtnc. num. 94 j. io novii^ 
fcejuitur UMantic. deconje^.uitim.volun. 
iib.f.tit.ii. num.14, <JMenoch.ind.fr 4- 
fumpt.jS' nu.i}. CMagon.decif LuienfS7. 
UMm.is.^[4fcard. d.eonclMfsdt.nuaz. 

Sic 'f ctiam quotics ob caufam^ 
matrinionii aliquid donatum vcl pro- 
mifTum cft> tum mortis mcntionc noni 
obflantc pro donationc intcr vivos ha- 
bcndam cflc pcr hanc ipfam doilri- 
namjtradit Rimin.jun. ind.l.num.t67.& 
CM^ioch.num.20. Vanciroil. coafil.sjf. niu 
mer.gi„ 

Idcm I in fpccic obtinct, quando 
dotiscaufapromilsiofadacft. Nam^ 
cumdos irrcvocabiliter dari folcat_.> 
indcctiam id > quod dotis caufapro- 
mittitur > intcr vivosdonatumccnfc- 
tur mortis mentione non obftanto> 
Ui iirmat Cavalcan.decif^^.num.t. Jn_» 
cafuautcm noftro manifeftum cft.tam 
docis quam nutrimonii caufa fadanij 
fuifte hanc promifsioncm » fcquitur 
igiturillam vclob hanc ipfamcaufam 
pro irrcVocabili promifsioneintcr vi- 
vos iiabcndam , quanrumvis morris 
njcntio.adjccla fuerit. Acccdit hifccj 
tcrtio > quoniam fponfa cuidosifta-« 
Iponfoamarcrtcra promifla , donara_> 
ccnfctur ipfius promiticntis fororis 
3 filia, 



4» 



S R I 



10» L l 

filia,atqu€ adcb ranguinc ci conjunfba 

10 Namf ficutaliacaufa ,dcquibus 
in pracccdcnti argumcnto diximus » ita 
cciam conrangumicatiscauij iioc prx. 
ftare folct, ur donatio fjvcpromifllo 
eciain lub mortis mcncionc tada pro 
contraclu uitcrvivos iiabcatur, utlcn- 
Ct Roman.in l. ,^u/t dotis jolut.matrimon. 
^uem fe^uitur Socin.fe». conftt 137^ col.2. 
volum.i .Cuitel.BenediH.in d.c. Raynutiiis 
verb. tejlamentum 4. num.zi, verfj.i»'- 
telligitiSf fiMarafit . confil.t^o. num.g. R9~ 
Und.4 yAU.co»fd.6i. num.4p. volum.2. 
<J\^[inoch.de prafumpt.is. nu.sp Cdvalcan* 
dectf.4 2. num p. 

11 QiiTro tfufFragaturhifcc, quod 
inpro^ofitodosiftanon folum fponf^' 
fub mcntioncmortisdonatricis dono 
data, (ed ctiam & quidcm principahtcr 
fponfo promifla crat / atquc liujus tan- 
quamtcrtiipiurimum intcrcrac, hanc 
promiflioncm firmam atquc rataTTL» 
cflc : quarc vcl lunc piocontraiflu in- 
tcr vivospotiusrcputandacnt : Cunij 
quoticj» cum donante concui rit aluis 
dilponfus , cujus intcrcflct donatio- 
nemnun rcvocari , tum mortismcn- 
tionc non attcnta pro donationc intcr 
vivos habcndacfll-t,utfcnfit Baldtain^ 
I.pro h.trednarfis in fin.Cod.de hared.adio, 
qut?n refcr: Guutel.BenediLi.tnd. verb.te' 
fiamentum,4. num.2). 'verj'.^, inteuigetts 
<ir ay i^dUxand. defcndn Natt.coufiLto^. 
num.io fequitur.Riminaid.jun. in d. titul, 
de donattone in prificipro, numer.fi f(f. Pan- 
ciroH, d. conill.sp. numfr.fs- ubi ifldo 
aic : quando in donationc prastcrcuin, 
Cui Uunatur , alius intcrvcnit^cujusia- 
cerfitdonari , tum cflc donatioaciTL» 
inrcr vivos : Quinirno cx Uacipfado- 
dlrina Bald. tradi folcc.tum dcnHim ob 
mortis mcncioncm donationcm mor- 
tis caufa faflam vidcri > quandoiilai 
voluntatc unius rantummodo dcpcn- 
dct,fccus vcro , quando intcrvcnit vo- 
luntas & judiciumduorum,j4/*«>*</, 
l.,^a dotis^ nu 4S. Thoming. quafitoH.20. 
mtmer.tg. Confirmantunlla quintoct- 
iam cx co,quod in pa^is ifUs docalibus 



T E R T I I 

contrahcntes inviccm promifcrunc_j 
omnia ca,de qutbus inier cos convenc- 
rat , firma rata atquc illibata confcr'^ 
varo. 

' Kamtquando in difpofirionc fub i\ 
mortis mentionc fa<ftaadditur claufu- 
la , quod ab ill^ non rcccdcre , nequcr 
cam rcvocarc liceat , tum ccnfctur eflc' 
difpofitio intcr vivos . ut probatur /«^J 
/. ubi tta donatMr. de donat.cauf.mort.nofJ 
gloff.inl.fedtnterim in princip. dedonafj^ 
inter vir.dr u.Kor.Baid.& Sa/tc.in/.2.Cod4 
de juredot. Roman. conf stj.inpn. <^lex.. 
in l. Qua dotts in 6. Itmttat , & ilfi ^afott'! 
numer.jo. folut. matrimon. & aliicttatidi 
Rtminaid. jun. in d. tit. dcdouat, inprin^ 
ctp. num.070. (.Menoc h. tnd.prafumpt.jf^ 
nu.2i.(jr Joh.yinc hionded.confii.4C.n,si 
vol.i. (cj 

Idcmj t ctiam obtuicro voltic^"? 
runt , licccfimplicitcr quispronii.'cric^ 
donationi m raram habcrc , ncquc ro- 
fragari vcllc.ut fcnfit /'W de Cafiro,inj>r^, 
conftl.di. C confii.7s. num.7. vol.2. Jafon^^i 
i» L 7^0» omnis fi cert. pet. & ind,i. Quiti 
dotis num.ii.Decif{4 ini.jin num.21 C ai 
pacl. & jec^uttur Didac. tn . uhrtc. dctefltf ^^l 
ment. part. 2. rutmer. ). & opiflioncnij 
hanc vcriorcm <Sc magiscommunenij 
dicit PanciroU. tn d.conjil.sp. num.fi cani 
dcm comnmncm vidcrj dicit-.oVrfr- 
cabrurt. ^tlt \^nguU. confiL<S6. nutner. 
34S' 

Sexto hacxtiam dc caufapro. 14 
niifllo ifla pro difpoJitionc caula nor- 
tishabcri non potcrit , quoniamdc- 
func ccquifita cjus. Nam ipfa fponfa^ 
tanquam <!onataria non fuic prasfcnff» 
cum camen donatiocaufa mortis nori 
nifi pra:fcnti ficri pol3lt,Lintermort!!, '.'e 
donat. caufa mortis , ctfw aliis addu^.'} .) 
Simon.de Prat.de interpret. uitiw. volur r. 
iib.z. interp.i. duhit.i. joiut.tz. numcr.j, . 
Dcindepra:tcrcontrahcntcs4.tan<u(u -j 
pcrlbnxmtcrfucrunt,2tq;adc6 quin- ;j| 
quetcflmm folcnnitas dccfl, qua:in-> 
doDationecaufa mortisrequLrifoJcC-<> 
l.fin, C. de donat, coJtf.mort. quarc vcl 
hac dc caula pro conicadu intcc 
yivos^ habcnda crit iUa promiifio. , 

Naai 
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im [quoties in donatione non fuc- 
riintadhibiti qiiinquc tcftes, tuni ctfi 
mortis {iGta, fucrit mcntio, ut valcdt_^ 
potius, quam pafcar,intcrvivosdona- 
tum ccDfcturjUt poft Cy». tff /. /fcet» C.dc 
paCi.docetAlex. w l. tjitJtdotis, num.ii. & 
i'»iJ*fnum,s6.folut.mAtrini. & Ml^cittti 
iRimin.jitn, m dJofo num.pz^.. & tMe. 
noch.Hum.4. 

Septimot idcm comprobat tcxtus 
in L.cum m,mtai i%.fin.de faii.dot/tl. Nam 
ibimuiicrdando dotcm niaritofuctat 
paclajdotcm rcddi fratri fuo poft mor- 
tcm fuam,ScfrateriprcmctftipuUtus 
fucrat: quxriturigitur, urrummulicr 
donans poflit dotcm lcgarc alteri ivu 
prxjudiciuni frarns.cui illapoftmor- 
tcmluam donodcdcratj & rcfpondct 
tcxtus y hoc ci mtegrum non c(rc>& tc- 
xium ilium ad iioc Iingubrcm cflc>di. 
cic Aretin.incof}[tl.74..eodem^. nititur £0- 
rnjn.in confil.zd.num . j. Soctn fen.conf^jz, 
infin.vol.2.& Bocrt.decifisi. qui indcin 
cafu «.]uo mulicrcontrahcnsmatrimo- 
nium omnia bona fua,qu^' mortis tcm- 
porc fupcrcflcnt* dono dcdcrat tratri 
fponfi hoc ftipulanti concludit.dona- 
tioncm hanc tanquam inter vivos con- 
traclam rcvocari non pofl*o- 

Dcni q; adminiculatut hilce omni- 
bus «iodrina|iilacommunitcr appro* 
batajqua traditur , quando quis bonn_. 
r fua altcri donat poft mortcra fuatn^, 
■quod tum cftcclus tantummodo poft 
mortcm collarus,atqi indc donatio in- 
tct vivos fadaccnfcatur, B/irt. & Dd.in 
l fin. C. de pa£i, & in l.ftipuLitio hoc modo 
de vcrbofUjblig.Denut C9nfil.22S.nMm.s.& 
c9nfil.236.num.2o.Parif.confil, 24 . num ss- 
& S6. vol.2 Socin.jun.confiL44.num.14. 
vol.2 Berout confU.so.nurn 27.^ zS.vol.}, 
'Botr.d.dccifiSiCabricl.confd. 137. nu. 27. 
o/a/. i.CJchcran.dccif pedem.ioo,mtmer.2 4^ 
Simonde ¥rxt.confU.t2i.nu>ntr.je, Uiiar- 
labr.aif Anguil. confil.6, numer, i. Burfat, 
cenfil. 136. wurn. ^.Rimin.jun. confil,sSo. nu- 
mer. t. &{ie. Ex his modo cvidcos cft, 
.ct fi dotishxc promiflHo in calum moi- 
vlis Ducifijc proQ^ttcntis coiiccpta fuc- 
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rit.quodtamcn propicrca ncutiquam 
pro dilpofitionc mortis c^ufa fadta, icd 
potius pro contraftu intcr vivos cxifti- 
manda fitjcujus cifc^lustanrum pod 
mortcm dilarus fir. Idcm ciarius criain 
apparebit , fi prxtcr vcrbahadlcnus 
coofiderata ctiam mcntcm contrahcn-' 
tiumex variis hujus negotij qualitati- 
busindagavcrimus. Acprimoquidcm 
in pra:fationc alTcrcbatur, contrahen- 
tcs padla dotalitia firma & pcrpctuo va- 
litura,C£inc frr ffti3f/t>f (!cnDtgc ^l^thtTf 
tun^ imrc vcllc. Quarc vcl hincrcdc 
coUigitur , etiam cam > qux dcindc an- 
ncxacft> dotis promiflionem firmitcr 
& irrcvocabiJitcr atquc adeo intcrvi- 
vos fadam efife: cum alioquifimoitis 
tantum caufa promifla eflct , illa pro li- 
bito rcvocari , ncquc indc diu confifte- 
rc potuifleC-#. 

Didhtcniminprcfationcccnfcntur 17 
rcpctita in fcqucnribus,/.//<my«/j,§ fin. 
& ibig(.dcpa^.l.(juemadmedMm%.fin. ad 
l.AcfuU.%.praterea Infiit. de inietiLfiipuL 
l.filia, %.idem refpendet , Lfi quiscum alitcf 
de verbor oblig. £c cx prxfationc pocifli- 
mum lotcliigitur mcns & voluntas di- 
fponcRtis.tcxt. in Lult.de lixr. infi.l i.ubi 
B.ir(. ad S. C. Maced. /. regu//i 2. Itcet verf 
Inittum cenflitutiontstde jur. & fvc.ig.Pa- 
norm.tn c.adverfttSyde tmmun.Eeclej.Lan- 
francin cap.qu0ni.tm contra nu. 2. de prob. 
Corn confil.i,2.num iQ. lib.t. Dec.cenj.6oe. 
num.t. Cravett. conf.162. nurn.2s. Purpur, 
in c. cum quid.numer.tio.ubi Alciat s. art. 
pet.cum fimil.cengejfis a Tiraq. m Reg.cef 
Jantc caufa^limtt.t.num 64. 

Facitf hucquod traditur,quotic.s jj 
donatio faila cft omni mciiorc mc- 
doquopoteft, quod indc pr^ dona- 
tionc intcr vivos habcnda fit , cum hic 
mcliocac firmior fit ruodQS, Cern.cenf, 
2Ss>.. C0I.7, veL^. Parifceo. po. coL^.vel. j. 
Tr.elAnd.aP'all.confiLg.nu.z4.voLt.KiMin. 
jun.m d.iece num.fS2.& Men01h.num.i4. 
BurJatmcenfiLfj^.num.tso. (d) Sccimdo (Jj 
hoc ipfum pctfvadet ctiam fubjc€ia_> 
matcria,de qua di(flum fuir. Namdos 
utiquc promiflli fuiLi. 

.Dotis 
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Dotis t autcni ca cft natura.., mani4iMmin ^.colufM, Cod. mAndAt. (/) /j 

tit" poftquam^fcmcl promiffa cft , am- Didactu iibr. i. vdf idrum rejolutioHHnL^ 

plius tcvocari ncqucat, fcd irrevocabi- caf.i4.nHmer.is.& 16. Sic Jicct manda- 

lisfit,/./f/?. ibiveraesltrrevocabilus.Cod. tum mortcmandantis finiatur,tamcn 

dedot.fromtf. l.fin. Cod. ad SC. Pellejan. favotc dotis firmum pcrmancr, ntd.f, 

i(i posl dotem,& ibiglof. & Dd.Cod.dc-J St cgo docet , Bald. noveli. de privt/e^. dot 

jure dotJcMm poli divortiHm,%praterea-it part.6 priviieg.sz. 
ff.eod.tit. ufquc c6> ut ncquc ctianij Quarto|tantusfolctcfll-dGt!sfa- m 

pK)ptcr ingratitudincm rcvocaripof« vor , utad cjusconftirurioncm & pro- 

fit , Baidus tn d. i.fin. nHmer.ti.Boer.co»- miftioncm quarlibei vcrba (ufficiant_., 

fii.^i.nnm. S. Bertazoli. confil.2g. num.ao. i.ad exaliionem.C.de dot fromif.Hhi BMl<i. 

Quarc crcdibilc cft , contrahcntcs ad & alij,i unic. C. dertt uxor.Mctton, <Sc uL_. 

hanc dotisnaturam voluntatcmfuam dotis conftitutio cffctflum fortiatur 

acccommodaflc,& Duciflbmiiancdo- vcrbapronon appofitishabcri folcar 

tcm irrcvocabihtcr atquc adco intcr i.CMmpater,uhigiofi.depa(i.dotal. quiot 

vivos promittcrc & cxccutioncm tan- ctiam doris rationc donatio facia cO"o 

tummodo poft mottcm difFcrrc vo- ccnfctur,quaealiasnonpra;fumcrcrur, 

luifl'c:Cum alioqui fi mortis caufa pro- d.i.unic^ acccdit Cravet.confi/.tf. n.p. to\ (a 

mifliofdftacflct , dos facilc rcvocari Et dos fcmel promifla ncccflitatcnij 

potuiflct j quod quia abciusnatura<?c Iblvcndiomninofccum aflcrr,*/ /.«//./. 

matcria fub jcdta alicnum cft,ctiam vo- ad P'e/lejan.not. Dd.in rubr.fol/it. matrirn 

luntati pacifccntium minus videtur Ttraq.de rctra£i.^fin.nHmer,i2.i»fin. ct- 

^^^confentancumj. {e) - »- .• jamfi dos inccrta promifli t fuerit-, :4 

20 Volunrasfcnimdifponentisplc- non cnim proptcrca minus exigcndi 

r.umq; d (ubjccla matcriadcclarari fo- cffcilum habct, /. /. & ibi Dd. C.dedot. 

lct, idamn. infc^.inprincip. & tni.fumi- promifi. ufquc eo, ur marirus poflitcx. 

num , §. Hacfiipuiatio. dc damn.tnfc^. /. pcllcrc uxorcm , fi dos promifla noaj j 

Infuiam^de prafcript.verh.ifin.Cod,denon IbJ yztur ,g/afi.in ifi».verh.onerajde ngr^j, 

ttumerat.pecun.Ulquccd utctiamfi vcr- eltg fecund nub.Abba in c.pcrvtfiras, n$t- 

borum proprictasaliuddcfignct,rario- mer.^.de donat.inter vtr. &ux. QMiLFap. 

nc tamcn fubjcflas materio: ctiani in. comf.127. Boer decif 22. Dtdac.de (]>on{4,ii, 

tcrprctatioocmlilli magis congrucn- part.cap.y.num.i, Non igituradmittco- 

tcm accipiant, ctiam in maretia ftride dum,ut harc lolvcndi neccflitas captio- 

intc\ligcad2ii./fabuno,ubinot.Barto/.& fisvcrboium caviliationibuscludarur» 

Saiicet.iocat./fifitpu/atio.deufur./.condi. fed ut dons promirtlo confi;rvctur dc 

tioin pratcrttumy& l.decem,deverbor.ob- illacxigi pofllr, exiftimandum , illanu 

iigat.i.2.%.dcffnere,HfHfrMdi.qHemadmod. purc & fimplicitcr potius quam in_. 

cav. Alex.conftij. in finvoi.^.Fetr.de An- mortiscafum promiflam cflc: qufppO'^ 

choran.eonfii.^fi. Dccituin/.T^jnvM^t cum longc facilius confcrvcrur id, ■ 

Ijareseffenum g.deregH/.jur. quod jam incflc dcduftum eft quami 

Tertio tufqucc6,dosfemcI pro- utdenovointroducaturj/./if/rr/iifr/jj/^, 

miffa rcvocari amplius nequit,utctfi Mbijaf.num.g. Dc hisquiiunt fui vcl 

iocontradlu^inquopusnircntix locus alicnijurjs. 

cflcfoIet,promiflifucrit,dotistamcn_i Facit t huc quinto favor marri- 

favorc pocnitcrc amplius non UccaLj* n)onii,cujus rcfpcftu multa etiam fpc- 

uc pcr tcxt /» (.ftcgo,%.i. de jnredot. do- cialia conftitura fumj.fn. ubig/. decon- 

cct Barto/. in/. 2. %.fipecMuiam,dedonat. dtt.appo/.g/.& Dd.tn c.t.in princ^t /it .Nom 

&in /.fipecMniam,%.i.decondi£l.ohcaMf^ conte/l. not. Dd.tn /t. fo/ut matrim. pra;- • 

Roman, in i. 2,fo/Mt. matrimon, Ba/d. in /. fcxtim vcib convcniiciics niatnmonit 

rcmpur« 



26 



2» 




Q_U i€ S 

tcmporc initac majorcm folent habc* 
re tirmitaicm , Sa/d. ia c. fiUt nati, f d<-^ 
{. ud.fucr, content. tnter dotnin, & aguat. 
TiracjuiU.de jure ffmnogen.quafi.a.niim.?' 
Cayall. (JlfiSeUtf. 4/0, Bertaz^eU. in conftl. 
2S.num.6i.<\\x\ -f indc concludit, dona- 
cioncm fadam in matrimomo rcvo- 
carinonpoflc ob ingratitudmcm. Sc- 
xto idcm confirmat>quodobdotcnij 
hanc promifTaa) fponlus dotahtiuiTLi 
con(litucrar,&quidcmita> utinpotc- 
Xlatecjus aniplius non clTct, poenitcn- 
doievocarc. Nam vcl indcdotis piQ- 
mi(tio purc & ca rocntc atquc voluora- 
tcfa<^acflcvidctur,nc promittcas pa*- 
nirerc pofliLj. . • / 

Cura [- dos & donatio proptcr nu- 
ptiascorrcfpcciiva iSc corrciativa (int, 
6c jura mjximamintcr caa:qualitatcm 
xcf\yx\XiT\x.,auth.tqualitas, C. depaCt. con- 
ventisauth. dejtcfual^dot. Sc proprcrca_» 
ctiampaiftum lupcr uno intcrpodtum 
adalterum extcndi folcat, /. cum n/utt^, 
§.y?» autem Cje donAt. ante nuptus , ^if- 
fiiiJJccifzOp.num,^., Boeri, dccif 2i.nu.j. 
drdeci/.4S nuiner.^^.Roncbeg. iu Leandcm, 
numer.fs.dc duobu4 reiS.^Sic «Sc aliis difpo- 
iitum in uno cx corccjsrivis ccnlctur 
cfTc difpofitum in ilio* / fin.C.de indicl. 
'vidmtt .1 {in. de accepttlat. cuni ahtsadda« 
€i\s a b Hvcrhard.in loco a corcclativis, 
5c in donationctouando illa cft rcci- 
P59ca, quod tumaltcra fccundumal- 
teram intclligcnda Ut , fcnlit tur^urat. 

£t in fpccic donationem caufa->t 
jnorris , qux corrcfpcdivcadaUumj 
contra(!liini fa(3;a eft« prodonationo 
intcr vivos haucadam.iSc proptprearc- 
vociri non poirc,/><7>7 Corn.infonfil.ioS. 
uitm,?. vol.).& aiios^ups aU^gaf^ docef fii- 
■u^ dc Prat.de intcri>^;^a*i(imA>^lM?7tJn- 
terfret. i.dubit. if»Lut.j4..num.i;^\^ q u o 
fcptimo vcl idco magis urgct^qrt/pniam 
dotalitium ncccflario rcquicKHVtt dos 
inferarur, atquc ctiam ipijm dotcm il- 
lai)m abforbcre foIct>ut illa r.cpcti am- 
p!iusnequcat> quomodo igiturquxfo 
qui dot<ipj^(omi(iCy pccnucrc^otc» 
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rit , dotalirio jam condituto : cum po^ 
tius hoc iplb ,quod rcfpcdlu dotis dota- 
litium conflitui curavit,cx hujus natu- 
ra dotis infcrcndz necciTitatcmiibi 
impofucrir,6c dotis rcDCtcndxfacultar 
tcm amifcrit. Odavo n ad communcm 
hujuspatrtxconfuetudjncm rcfpcxcri- 
mus,ncmo inficiari porcrir,p3(^a dota- 
lia ita cclcbrari ioIcrc,ut isA]ui dorcnu 
promiOtjpGcnitcrc airpiius non pcflit, 
fcd firmum atquc rarum icmpcr ma- 
neat id.dcquo femcl convcntum fuit. 
Quarc vcl mdccrcdibilc fit, contra- 
hcntcs ad hanc condictudinem volun. 
tatcm fuam accon.modjHc&proptc.- 
rca dc dotc & dotalitio ita cpi^vcti/^ 
fcncaltcrurri a pa^is ic^i\\xc\\^^^^K^ 
utraque pars hocnominc dcvin^a tC' 
ncatur. 

Quilibet enim contradJust jnxtaj 30 
coniuetudiaemlpci cclcbratus ccqfc' 
tur>/. (\uodfi noLit, %.(]uia afidua.de adil, 
edtii. i.fi fundus , ubigi. & Dd. de evtci^ 
Jdcpq-,lcmpcrid,quodficriconfucvit, 
infpicicndum,& cx co intcrprctatio f^- 
cicnda cft,/./ qui^ donationis yde ufufrult. 
t.iUiiheru , dt coUat. in obfcurii iis.de rtg, 
jur. cum aiiit dtatis ab Everlj. in loc, a fo- 
tito. N ono n admilcrimus hanc doiis 
prorniflioncm moriis cau(a factam cf- 
fc,tum quia promittcns prohbito poc- 
nitcndo rcvocarc poflct , \d/^\\k clude- 
tctur,rota hxc convcnrio ranta vcrbo- 
rum atquc alia folcnniratc celcl?rata_>, 
qiiod quiaabfonum cft, minimccon- 
cedcndum, fcd ut cficdum fpit^tur 
ifta promiftiof capro contra<flu iqtcr 
vivos rcputanda eft. 

Id t ^tJ^vis enim difpontioac cafa* 
cicnda cft intcrpfctatio>nc ca rcddatur ^ 
cluforia , fcd potius cftc^flum iiabcaU, 
Lijuotics in fiipuiatioNtbifSyde verbc. chLig. 
L. quottes de tebui dub, / Divm de ufu &fia- 
i;>.quippc cum nemo cenfcatur voluif- 
,|c tACcre ^dumfruftratorium yL.fipra- 
tor. dej^dic. L.fiu.nequid inLec.pubL. Cra- 
vetf.confiL 2S numj.<jr confiL.u.numcr.io^ 
Decimo prxrtr jam difta plura ciianij 
abfutjlaaliain^cfcqucrcinurt 

Maoi 
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Kam in arbitrio Duciflx promit- 
tentis dotcnD ntum eflct, utrumfpon* 
32 fam dotatam cflc vcht ncc no: Cum t 
tamen fponfus cam noa niti doratam 
duccrc volucrit,& jura indigniflimum 
(cflcjudiccnt* aliquam indoratamma* 
ncre*/f«/w p^tterdep^^.dot^tUfi ego,^./, 
Jejuredot l.MUjhi. T^t^enimferendumji 
eii, ^uaji cafu fortulto tHterveniente mu' 
Herem fieri indot4tamy(*r fica viroforfi- 
tdn repeOiy C. ad SC. VeRejan. Dcindcfino- 
va nupta diu fuperdcs fuifTct , & podca 
antematcrtcram , quoedorem promi- 
fiflctfdccediflct , & hxc promiinonem 
rcvocaflet» maritus quantumvis oncra 
roatrimonii rullinuiflct,fru(flibus dotis 
pcnitUs dc(litucrctur,quodabrurdum 
e(let:£umtamen jura vclint,omniado- 
tis padaita cfl'cintcrprctanda,nc dotis 
frudus ab oneribus matrimonii fcpa- 
rcncur , ncvc dotcm mulicr omtuno 
non habuiflc ^xdc^iyxr.d.Ccum pateryl.fi 
pater, § . r . verf.Caterum res, § .fin . d<-^ 
fa£lisdotal. idebquc licet convcntum 
fucricne d patrcdos pctatur^hxrcdcs 
nihilominus tcncntur % 1. inreht^, %. fin. 
dejuredoi. Sic eciam admodum cft ini- 
quum,maritum dotalitij aominc dc- 
vindum clVc , & tamcn dotcm , utrtim 
ea infcratur ncc nc,abahenoarbiCTio 
dcpcndcrc. Pratcrea fi matitus antCj 
uxorcmd^cefliflct* vivaadhuc Ducifla, 
tum nihilominus agnati Aicceflbrcs vi- 
duae r^Iidlae.idquoddocahtii nomino 
promiflum f uerat> folverc tenct cnt ur, 
cum tamen inccrtum adhuc flt> an do- 
tcm 3 cu) us rcfpc(ftu dotalitium confli- 
tutum facrat,fintconfccuturi,iSc vidua 
anceDuciflam moriente, vcl bac revo- 
cante promiflioncm ab omoi confe- 
qucndjedotis fpc dccidcrcnt, Quod fi 
hoc poftcriorccafuagnatosobdotem 
non illacam dotahcio hbcrari admiie- 
rimus , cum falcem id , quod inti^rim 
perfolvcrunt , cum maxima iplorum 
in)uriaamirtcrent,atqucinfupervidua 
tam dotc quara dotalirio deftitwcrc- 
cur : quc omnia abfona Sc a cc£ia rario- 
ncalLcnavidentur. Quatccumcxco, 
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quando pfomi(poifta morriscaufafa. 
clacflet,tot fcqucrcnturablurda,vclcx 
hoc intcrprcratio ifta minus admitrcn- 
da,fedpotjus utilia cvireniur , cxifti- 
mandum , dotcm fimplicitcr intcr vi 
vospromiflam ad folutioncm tantum 
poft mortcmdilatanicflo. 

Quachbctf cnim difpofiiio ira-f 
eft intcrpretanda , nc aliquid abfurdi 
indc fcquatur, fcd utiftud,quoad cjus 
ficri poflit, cvitetur c.fi quando de re- 
fcrtpt. c. cum teueamur^ de pr^thend. 1. 1. §. 
unde quarttur dc publican. i nam abfur. 
dum junei. l pr^ctd. de bon. libert. idquc» 
locum etiamobrincr contra propriam 
vcrborum fignificationcm : potiusc- 
inmilla adimproprium rrahcnda fcn 
fum qudm ut abhirdum admutcnduz 
Cr,/.2. C. denoxal. aii.i. utgiadattm §.r. 
demun & i)onor.B^rt.Jaf.& Dd in l.Mtm 
dubium C.de U.cum ^liis addnais ^b Ezer^ 
in locosbfurdo. Ex quo ctiam dixit o^/ 
beric.in i tjui duos,pcr tllum text.dt m^nii. 
/^.intcrdum cflc vim infcrendam lite* 
ra:,utfanum<5c juriconfcntancum ifl- 
tcllci5bum capiamus: &vcrba cujufvis 
difpofitionis quanrumvis pra:cifa reci- 
pcrc rcmpcramcntum aequiran\ do- 
cucrunt Bart.Baid! (jr Paui. deCafir.irt^ 
i.fifiipulatmfum de veth.obiig. ubi Jm/^ 
muitacongertt. Quinimo undccimo /j 
hsccdotis ptomiflio morris cau(afafla 
cflTct, Imaritusfcdcliilum atqucdcife- 
ptumeflc,jurc conqucri poflcr. Nam 
cum non nifi dot at:' m duccrc volucrit. 
hac dotls promiflicnc tani ad marri> 
moniiim conrr3hcndum,quamad do 
talitium confticuendum indu^us, ar 
adcdwanitantumfpe illc£lus cflVi, 
Duciflarcvocanrc, vcl fponlaantccadi 
dcccdenccdotciti rt*pfa conicqurnon 
pofTctr qu od qtrfci »b o n » n 1 acq u 1 ta t is ra- 
tionl?alicnum ^ . jura mininneadmif 
tunt icd potiu.« padU cjufmodi tdota- 

liaitaintcrprccandacflevrolunr,ncma- 
ri^Us iii-^dtci priiif viSdc^rur, i.fiego,%.i. 
^iH fed bonigKtm &ipon:ib . cfutdenimj 
fil9cerj}efutra dottsgehertim induxit, & 
fum f(,ret fe dotem prajiare nonpojfe , id 

egerif 



Q_ U M S 
fgtrit,ut iUttm dcciferet, dc jkr.dotj.ft do- 
njttarius §./f qinsdecondi^i. obc4u(. Idq» 
duodccimo in proooiito vcl hac do 
caufa magis locum habct, quoniam 
convcncio matrimonii contrahcndi 
tcmpore fafta fuic : In matrimonus au- 
tcm,& doris confticotionc bona fidcs 
raaximc cxuberare , acque adco omnts 
fraus&dolusab iisabctfc dcbcc^cum 
ipfa indc dcfccndcns adio (ic bonx fi- 
dci, /. / . § (ed etfi non ignoremn^, C.derei 
wx.a£f.^.ftierat,InJf.deAci.?xxica\m\C' 
roquia dccimotcrtio pa£li ifti dotaha 
nomme magni cujufdim Pnncipis a 
Conliliariisc|usidhoc dep(uari$inrer 
pcrfonas illuftrcs cclcbrata facruac_i. 
Nam vcl ob hancpcrton^rum dignita- 
tcm omnis tinil\ra frdtudis vcl cciam 
actus ciulorii fufpicio cctfjrc dcber. 

Scd +crcdcndum pormscil, omnia 
bona fidc finccrc arq jcco animo ijclta 
cffc, uc omni mcliorimodo.quo pol- 
fuQC , valeanc & cflfwdam lorriantur, 
Bald./> c.i.^^.fnjua de pjCl.confl. Ute ].if 
i» %.a?iionum,col. i. Inll,d; a^. & in i. ivi- 
iJStnu g.ficert.fet.Gozad.conf.t.nHm. 
Cotta in memoraif.verb.ce/itraiiusfjciiis^ 
yoh. Bjpf. Pljt.m l.fi(tuJ».-l9yni4.iC9.C.un- 
de vt^Cravct.confiH.num p.ubi aitAluod 
vcrba in contradu Principis magis li* 
bcralircr 6c gratiosc accipi dcbcanLj, 
/{ippol. Rimin § 1. num.ii7.de donat. 

Dccimo qiurto cx omnibus cir- 
cumlUntiishaclcnuscontiJcraciS , nc- 
queetiam vctifimilccft^Jotcm icapro- 
niifTam cffcuc proarbitriopromicccn- 
tiscludipoflec fponfusJcd crcdibilo 
potiuf fic, cam intcr vivosatqucito-» 
pcomiflain , ut ficuti intcr bonosagi 
oportccfirma acrata mancaoc ca,dc» 
quibus fcmcl fuic convcnrum. 

Incujufvisauccm adlusthvedifpofi- 
tionis interprccationc id pociflinuun 
attcndcndum.quod cft vcriiimilc»/./«-> 
tbjCMris de re^ jur. cap. VilJficimas etd. tit, 
intJ.quare,%.triter locatoremAocat.i, Mx' 
*uim.,infrtHc.dclcg.z.\x\yi quod vcnfimi- 
Icnon cft.incrcdibiicctnrctur ,/. cum 
4evM,de CQfidtt^Q- difut/i, C ^uia v<rifu/ii'- 
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litcr defrafumft. Et vcrifimilitudincni 
ca:tcris conicfturis & rationibus o- 
mnibus antcponcndam eflTcdocct^/, 
magn.in l.ve'icriLHS,defa^.<juar?t fequumm 
tur Bart. Baldits , & Angel. iht. oldrad^ 
conf.tis.col.z.vol.t.' Jaf. in l.fliftdatio ha^ 
bcrejin z.limit.deverbor. ohlig. AcccdiC_j 
tandcm hifce omnibus , quodDacif- 
fa qua: doccm promifcrat , quantumvis 
fponfidiu lupcrftes fucricnihil cameti 
dcco , quod ob fponfxobitumdotis 
promiflionc libcrata iflc vclir , un< 
quamdixcrat , ncquc ctiam condito 
dcindc tcftamcnto ullam dc co mcn- 
tionem fcccrac , fcd maritum fecun- 
dum omnium bonorum bxrcdcnu 
fimplicitcr inftitucrar:quxqu)dcm ha&> 
rcdis inftitutio rcgularitcr c|u$cftica- 
cix ctlc non lokt.ur pcr cam ccnfdtur 
rcvocata tdonacio caula mortis , fcd jt 
donator five donatrix intclligirur po- 
tius hxrcdcm inftitutum ad pcrfo!ven- 
dumid, quodpromifcrat, aftrlngero 
V o 1 u 1 Ifc ,/. cum Ijicftatut , § t.de donat. m . 
ter vir. K_yfrettn. conftl.j^. numcr, ii.tur* 
j>!4r.tt. conf(.4: numer. 2S.Cravett. cen, 
fiii44.nnmer. 10 & conftl.zi^. num.t .Bi- 
djc.de teftani^t.inrubr.i.part. numer ip, 
Cacheran. dectf tty^col.fin. (Jiranttc.de^ 
conjeclur.ultim.volune. lib.ti. tit. 7. nu.iT. 
BHrfat.confil.ii6. numtr.is2. Decian.conf. 
y^.numer. 46. vol.4..inihar. quafl.famil. 
;s. ntim. n. itb, i. MJude/ fdc Analog Itb. /, , 
cap.2j. numcr.dp. quarc ctfi dicimus 
promiflioncm hanc roortis caufa fa- 
dam.quia tamcnfcmpcr iii.eadcm vo- 
luntatcpetmanGc donafrix,eiiam ha:* 
rcs cius promillionc ifta omnino dc- 
\ i n Q us eflcc , d. l. cum hic §atttf , § . /. 
Quinimo cx hoc iplo quod dcindo 
fcnipcr in cadcm pcrmanfic voiuntatc, 
magis crcdibilc cft,cflmabinitioirrc- 
vocabihtcr mtcr vivosptomitrero 
voluiflO' 

£x a^libus enim fubfccutis declara» ^ 
tarqualts fucric|animus d principio, 

%.pavonumJnfl.dc rcr.div. l.ffervus plu- 
rium,%.fin.ubi Cafir. & Jaf deieg.i. 
Lfijcr%ui CoMitu ita,dejiif.ferv, latc Vec. 
^'-/t tnL 
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in l.petefts, pumji.CjfpMif. &co»f.f47' 

mcrj<f.& ecfif:ii.H»mJ}.Pdrif. conf.i.nit- 
mer.7Mb.4.C\xm itaquc in hac fadi fpe- 
cic tot concurrant mcntis con jcclura, 
€x quibus vcrifimiliter coUigitur , pa- 
cifccntcs in propofito potiusirrcvoca- 
bilcm contraftum inter vivos^quanij 
caufa mortis cclcbrarc voluiflfcnon vi- 
dcturarabigcndum , quincxhaceo- 
rum mcntc atq; voluntatc, dotcmin- 
tcr vivos,non autcm mortis caufa pro- 
miffam cflc , ftatucndum fit , quicquid 
aliasexvcrbis,quibus ufifuctunt,clici 
potfct. 

Nam in contradibus magis f mens 
fpcaanda eft , quam vcrba, /. in convcn- 
tiomb.de vcrb.ftgnifl. fcd Celftts, §. (ifun- 
diUydecontrah.empt. L. promittendo ^ de 
iure dot.l.in conditionibiis,de condit.&de- 
monffr.i.ita flipulatus, § . Itcmfi quis it,t^, 
de verbor. obltg. & juftum cflc contra- 
hcntiumvoluntatcs potiusquam ver- 
borum conccptioncm infpiccre ait 
Impp./« C qua resptgn. oblig.poffic 
fentcntiam ita pracponcndam clVc ver- 
bis,ut prxponitur animus corpori,mo- 
nct Auguftin.rciatus tn capAdulo }S. di- 
Jlin6i. Alioqui cnim proptcr niroiam 
vcrborum (ubtilitatem iatitudo vo- 
luntatis contrahentium facilc impcdi- 
ictur contra/. /. inpn. Cod. ut aci.ab ha- 
red. Idcoquc etiam Modcftinus rcpro- 
bataopinioncLabconis vcrborum m- 
tcrptctationc nifcnris fcntcntiam Pro- 
cuU mcntcm difponcntis confideran- 
tis amplctlitur,*» l.quifqms Ae vcrbfign. 
cum altis congiflis a Jaf. tn l. 3. C.de Ltber. 
frater.& Tiracj. inL.fi unquam,in vcrb.U- 
bertis,num.47 & feq.&SS, Cde revoc.do- 
»/if.Mult6 igitur magisiftud hoc loco 
obfcrvandum crit , poftquam etiara 
vcrba ufurpata ab haccontrahcntium 
mcntc non cflc alicna, fatis jaai cft 
oftcnfum. 

Quin etfi practcr ca.quac haftcnus 
fucrunt dcduda,vcl proptcr vcrba, vel 
aham ob caulam probabilc adhuc lub- 
cflct dubium ,tamcnnihilommus irL. 
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hancfcntcntiam refpondeodum & ja- 
dicandum videtur. 

Primo quia qusvis promiflSo tdo- 
nandianimo fadla indubio potiuspro 
donationcintcr vivos , quamcaufa»» 
mortis habcnda Q{!(,l.Se)a, de donat.cattf 
mort.Guiltel. Benedi^i. ind.cap. Raynutitu 
verbjefiamentum }. num. 22. Corn. confif. 
IZ4. C0L.2. & confil. 2S9. numcr. //, vol.^. 
¥ranctfc.'JMarc. dectf.^SS. numer.i.Ltbr.r» 
Clari*i in § donatioy quxftion. 4, in priKetp. 
Belion conftL.6o.num.ts. Burfat. confiL.iif^ 
Humer. 4S. Cavaican. decif^z. numer. /#, 
qui poft aliosid communircr approba- 
tumcflcaflcrit : idque reflatur ctiani 
CacfarFiumag. inrepet.i.i.nu.s2.deLeg.t. 
moncns indc hujus dicli nunquam ob- 
hvifccndum cflc , quoniam videtur 
fummovcrc rcguia aflirmativam,qua-» 
tradituf ob mcntioncm morris dona' 
tioncm pro cau/a mot tis habcndam. 

Secundot quia in dubio pro doto 
rcfpondcndum cft inl.in ambigHis^de 
jur.dot. &ini. tn ambiguts.ff, dcreg.j$tr. 
ubiiate Deciiis & Cagnoi. Jafconfii.iyt» 
infin. lib. 2. adco ut ctiam opinio unios 
Dodoris favcntisdoti fit antcfcrcoda 
commani , & in docispromi(Cono 
hunc cflc fcnfumcapicndum,qui mu- 
hcri magis fit urihs & favorabiUspcr 
d.jura aic Ku^cx\vxs>confil.}S.numcr.mr, 
voi.i.ix. in fpecic.quod ravorc dottsdo- 
natio in dubio fit habcnda prodona- 
tionccaufa morcis, firmat Cavaican.im 
d.dcci(.42.}ric'\i huic tcrtio favor niatri- 
monii , cujus t rcfpcdlu faila cft ha« 
promiflio. Nam in hujuscommodui 
intcrpretatio plcrunque facienda cd- 
Barbat.conf3.col.penuitim.& conf.ts. col.j^ 
itbr. I. UMenoch. deprafumpt. itb. 2.pr 
fumpt.71.num.3t. 

Quarto tquia in dubio intcrprcta- 
tio contra dooatorcm pro donatorio 
facicnda cft, Aiex. confiL.t2.num.7.v§l.z, 
Boerim decil.171.num.26. Cravett. confsi, 
numcr.is.& conf. is 4.num.i2. & confj^t, 
nutn, 13. . :\ ' 

Quiotohulc fcntentiasio dobiovel 
hac cciam dccauia potius adftipulan- 

du' 
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clufii viciccur,quia exiisqux ha^cnas inortcm demuiS DudlHB promifianu 

conndcrata fucrunt, illam cfTc longc peti ampliusnon po(rc,po(lquam ca.» 

~ «quiorcm&bcaigoiorcm apparcL^. viva fponfa dcce(nt. Tcxc. cnim illc* 

4I .< Kamtcafcmpcrcdcapicnda intcr' 6c fimilia jura proccdunt tantum fc- 

prentiojqux cd bcnignior l. Titiits , de cundum jus communc,quo foluto ma> 

(0iid.& demonf}r.Lfir$.C,(juii)on.eed.poJf, trimonio maritus dotcro amplius pc- 

(^fHerit ,de leg.id.cmmin te(l4mento]d<-J tere non potcrac, atfccuscft dc jurC-» 

rebtisdubm,LfemferindHbiis de reg.jitr. Saxonico. Nam fecQndum iftnd,licet^ 

ficdc iUacxtcriseftantepnncnda,qux pccunia ida non tanquam dos peti 

majorcm haberxquitatem,/,MAAf,Wo' poiHtjtamcn tanquam rcs mobilisfd 

gondit. & demenfirat. Bsld. m l. cmm dUe- mulicrcm pcr tmens , & ea dcfunfla,» 

^ntjnfin.CdeufHr.Crdvet.conf^t.nu.t^.. admarirum fupcrftitcm dclata pcti 

& confiL.iis >Hum.7 .C^fenoch.confiLis.inj> poccft. Nihil igitjjr huc fjcit juris civi- 

fin.& conftLi2g.nHmer.tj.)\oz\^X\jii^X' hsratio>utm qujcft.prxccdcntc firma- 

maco, quod videhcet dotis hzc pro- tumfuit..i 

midio pro contra(ftu inter vivos ha- Ca:ccrum ct(i hzc acq;aiia idgcnus 

bcndafit. nlhil araplius rcfcrt^ quod {intclufmodi.utrcotcnnanr; hancfacU 

cxccutio cjus poft mortem DucirTx lcalicuipcrfuadcrcponcnr,nonrameil 

b promittentisdilataeft, & quodanrcil- minons pondcris iunrilia> qux pro 

t> lam dcccflTerir fponia^. partcadvcrfa militanc^. 

Nam fdics inccrra omnino camcrL> Nam ii quis verba hu jus pa^ dili- 

cvcnturamcontradlibusappolira . uo gcntins>utparcft> pcrpcndcrir, liquidd 

eft morris rcmpus conditioncm norLi indc apparcbit, Duciflam deccm millia 

f^cxtj f*b conditione & LT^mfi cum mo- dotis nominc alicct atquc alio modo 

riar ubt not. Bart. Jaf. & Dd. de condid. non promififlc*, qUam li pri» poft mor- 

indeb. Idcoqjiicuc in aliiscontradibus tcniluamad Iponiam fupcrfticcm pcr* 

indicm conccpriscreditorc anredicm Vcniflcnt,&4'ropccrca Ipontaancecam 

dcccdcntcad fucccflbrcs C)us tranfmit- dcccdcnrc promillioncm hanc pcnitus 

titur ohUgiKioffin.Cdecontrah.&com-' cvanuiflo. 

mit.ftifuUt.Li.C.HtMilioabhared.^.fesf • Vcrba t aurcm contrahcncium dili- 4^ 

^ mortem Infltt.de tnutiLfiipiii quin crfi gcncer conlidcranda, & exhiserianij 

^ condirionc m faccrcc , ramcn ctianLj dcmcnre rcrum ludicandum cft, /./. 

* ccn^ljtionalis obligatio ad haercdcs f ni4tinaietn,dt exerc.aci.LLahco.% ttem 

tranfirc foicr, §. ex conditionatt Infltt. de Tabero.defnfeLleg. l. Galius^ %.(jHidam re- 

verb. ob/ig. quamobrcm in fpcciOj -^ie ibt. ut ex eocaJuvjleatiqHtex-verbis 

47 qnod tdonatioinmorris rcmpus dila- conctpipofiit,de Itb.c^' post Lnepos ProcuL», 

ta donatario anccdonacorcm dcccden- ubiAiaat de verbor.ftg.c.dile€ii, tbt.exte. 

tcadhxrcdeshujustranrmittatur,do- noreinfirumenti evidehter apparet ^ ifuod 

cuit Bald. tnL. 2. ctL 2 C. dejur.dot.&fe- hacfuit mens & tntentio ext, de donat. c. 

(juatur K^retin. conftl 74. e»L j.xerf.ter- petitiOyibi. nos tg:tHr ex tettore , de procur. 

tio^onent.i^Lex canfiL 14, nitm j. voLr. cap.ex literisy deJpcnfaL Bald. "m Lgetsera^ 

K^ldebrand. confil.^i. numer. 6. Ncquo /"^'V t^not.C.denontjumerpec^ &iM Lad 

his quicquam obftar text.inL.cum pa- cogmojcendos , C. de ingen.mam.Dec. i»L 

ter ,depa£JtsdotaL dum Jurtfconfultus femperiKlHpuLariomkicit nu.4. dereg.jttr. 

ibi rcfpoodcr, fi patcrdorcm ita pro- Cravett.conf.^.nm 21.& conf.tos- ftn.^. 
mifcrit, ut fcvivo noii pctipoflir,&vi- l^rinioigiturtgcncraIi$&abom<ii- 4^ 

vo patre fiiia dcccflcrir , omnimodd bus intcrprctibus unoorcapprobara^ 

dorcmpctinonpoflo. Exquovideri cft |jurisrcgtiIa,quotics in donationo 

poflccctiani ia propoficodotcmpoft fivc proiniftione -donationis. aaimo 

KKK , ■■ • fada 
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fawta mortis fit menti^quod tum illa_* 
morthcaufa fadlaincclligatur,/ J^fy^^i* 
/n.de dohMt.cauj.mort. f fin. C. etd. tit. /.2, 
C.dejfne dot.L*fudCelfumt%.^MUgftm'> de 
dol.exce^t..Hot. Dd tn i.,^tdot(s,fo!Ht. 
matrim. Romtin. conf 229. numer.i. Alex, 
cenf.i4.wpriac. & confil. gi. num.u vol.r. 
Carn. conftl. 6S niimcr.3. vol.i.DeciuiCon- 
pJ.jos.^Mrtf.confil.Kf. numer.^.. vol. 2. ubi 
cSminuncm conciufioncm vocant-., 
& iH. cen/il. fiO. tnfrinc. vol. j. Jul. Cl^r. 
kb.^.fent.%.donafi»y(^tiafl.4 num 4.&alij 
eitati a Rimin.jHn.lnfltt.de donat.in prtnc. 
num. gj2. * 

Et haec quidcm rcgula tum potilTi- 
mum abfquc t dubio proccdit quan- 
dononin cxccutivis tantum , fcd iiij 
ipfisdifpofitivis (5c fubftantialibus vcr- 
biscontractusmortis fitmcntio. Nam 
tum iftud minimc diljtionis tantumj 
caufa facliim, fcd idco.ut ipfaoblioa- 
tionis fubftantia in mortis cvcnturru 
confcratur, atquc hmc promulio livc 
doHdtio mortis caula c(r<:intcli'gitur, 
^ald. in addtt. ad Specul. ttt. de injfirMm. 
edtt. tol.fi» verj.fi quis donat. A/cwconfil. 
2 4 num.z vol.i .Soctn.fen. iOffil.sf. num.j. 
vol t.& cenfU 2i2 num. z.voiz.Jaf.conftL 
4.col.4 .verf.confirmo crfortiui, volum. ). 
Bocriut dectf. jjj. num. 12. Dtdac. in rubr. 
detefiam.pj^. j.num.2S Anton. Gomez. 
Ub.2.variar refolut. caf -4. num.tf.tJMoZr- 
xAiis de don4t . fub tit. dedivi/ donat.nM. 
Mcr. ip. vcrf. Tertit^s eii caftu. {h) Modo 
II cum hisvcrba hujus padi conruicri- 
mus, cvidcnscrir,in propofito non irL» 
exccuiivis tantum fcdinprincipahbus 
tc difpolitivis hujus promiftionis ver- 
bismortu fadam fuiOc mcntioneni^. 
Noncniro fiinpiicitcr dos (ponfopro> 
mifta & folutio ejus poft reiortcm pro- 
mittcatis dilata » fcd ita ea lcgc at quo 
modofuitpromifTajUt p>oftobitumad 
fponfam perveniret>&tunc dcmum in« 
fcrrctur. 5)fr gfflalt Drr^f ijTf n / Da§ t\u 
ftlbfauffo ®.@fmah( nacfe 3.^. 
SoOfof jU fomnifn »nb fanfn/Dnb Dfm 
^rafff n alpDann fingf bradjf ti^crDfn fbU 
lcti. £ccc ipfo ptomiftionis*vcrbo fc- 
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qucntla , ubide mortcdi£ium fuit),td^ 
dira funt pet didioncm t Dorgcfialt/ ita 
ut>n ve ca icgc vcl modo^dc cujus natu* 
ra cftr.ilt modiiicet &dcclaretca,qaU M 
bus adiungirur,/.I«^Mf, %. (jua habebat^ 
ad T reielltan Salicet.in l.ubi adhuc de jmre 
dot. & in l hac edi£{aU, § . his liiud, Cod.de 
fecMnd nupt.Curt fen.conf1i.4p numer^^o., 
Socin fen.confti $p.coi.i.vol.t. Ncmoigi- 
tur ncgarc porcrit , quin ipfi obljgatio- 
nis fubftnntixhicmodus infit. quod 
prius poft obitum Duciflx deccm mil- 
lia dotis nomine prGmiftaad fponism 
pervenirc dcbcant. 

Et in fpccic quotics didioncs , ira. 
ur.vcl, co modo, ut addunturvcrbo 
donovcl promirto, quodtuncipfiob- 
ligarionis f^bftantix infit ille modns, 
firmat Ciofius confti.ip nMm.i6.voi 2, Pro 
cujus confirmarionc confidcranduno 
cft , quod duo hic fucrunt promjflav 
fponfo, qunrum altcrum principolitct; 
ad /ponfdm ipfam altcrum ad Iporv- 
fumpcrtinct: Priuscft^uodpoftobi- 
tum Duciflx dcccm millia ad fororii 
filiani (ponfam provcnirc debcant-.: 
Poftcnus qnod hxc , poftquam ad 
fponfam pcrvcncrint , dotis nomino 
' habori arquc infcrri dcbonnt_.. Dcl^ 
priorcnullaaliahicadfont vcrbadilpc ' 
firiva , qnam hxc 1 quod poft morrcm 
DuciflVad fponfam pcrvcnircdcbcant: 
^Da^ Dif fflbf auff »25 @. @f mahl nad) 
3 ^^0- @- iloDfofaU fomnifn DnnD 
fviUf n follf. Non itaquc ambigcnduoi 
quin quoad hoc , quod ad fponlam dc- 
bcat provcnircattinct, ipfis difpof- 
tionis vcrbis infit mortis mcntio. £t-. 
hic quidcm vcrbavelhacdccaufapo- 
tius > quam illa > quibus fponfo dot 
fuit promifla., confideranda vidcn- 
tur. 

Quoniam adorhicnon exdotispro- 
miflionc fibi fada & proprio jurc indc 
fibi quifiio agcrcporcft,utpotc fohito 
jam matrimonio , fcd cx jurc fponlx ad 
cumproptcrLL.Saxonicas rranlmifib. 
Quicquid igiriir alioqui c.\- dotispro- 
miifionc macito fad<i dici poQct , tatsc 

quu 
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quia condat in co pa£lo , quod propric 
ad tponiani pertinct ^iplis diipofitivis 
verbis mortis mcntioncm additam,^ 
omncmobligarionis cjus (ubd^ntiam 
in mortiscvcntum collatam cfTe > cx 
hoc porirtimum dc promiflioncifta ju- 
dicandum , arq; mdc cam mortis caufa 
fa^tam cftc , ftatucadum erir , proptcr 
generalem 6c communircr apptoba- 
tam dotftrinampaaloanrcaddudaiTL*. 
Faciunt huc vcrba illa , D?JC^3.|f.@. 
J£oDft5fjUfcranifn cnDfallfn. 
fa Nam vocabulumt iloDfefaU norL> 
/iraplicircr idcm quod poft mortcm, 
lcdaliqu'damphus, fcil. mortiscvcn- 
tum figmticat, atqucadcototam pro- 
mtnioncm in incertum mortjs cven- 

ftum fufpcndir : quod proptium cft do- 
nationiscaufa mortis. 

Sjctcnam vcrbailla,^^£>mnifn vnb 
^aUfil/dcvcnircd: cadcrc, ctli quoad 
hocutrumdircdam vcl fideicommir 
{atiamdifpofitioncminducant, finLj 
communii, utplurimum tamcn uiti- 
maj voluntati & rcliftis convcniunt_., 
hart.O" Dd.in l.ctnturto.de vulgar. & pu- 
pill.cunt aliU citjtis i Sfort.Odd. de compen- 
diof.Jubfttt.part.4.vcrb. devenire &cade- 
re yCMenoch.de prafumpt. lib. ^.prafumpt. 
. Sff numer.s.& feq. vclhoc faltcm dcno- 
j tant.quod priufquammortiscafuscvc- 
Y ncrir,quis nullum jus indcqjxfirum 
^ habcar,idquodcriam donationi mor- 

tismaximccftconfcnrancum. 
^4 Idcoquet cum dicitur , donatario 
rehnqui pecuniam donatam , conje- 
durj hinc fumitur.mortis caufa dona- 
tum cflc , {J^ieiioeh libr. 7. prafumpt. 36. 
numer. js infin. Cum iraquc fccundum 
ifta vcrba hnjus pacli farisclarcdcno- 
tent , hanc dotis promiftionem mortis 
caufa fa(^lam cflc, utique dc ca non ali- 
icr judicandum crir>non attcnto,quic- 
quid ains rationcs aliuodc dcfqmpts 
l'''? fuadcant_,, 

55 Talis tcnim ccnfcri dcbct conrra- 
I . ^lus.qualiscx vcrbis cjusapparcr,/yfc^f'- 
^ juffores Magxftratuum , de ftdcjuj?. l.fanci- 
\\^mu<Si C. eodem tttulo , l. fi qussjlipulatui Jit 
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Stichttm de verbor.ob/ig.i.ddprobdtionem, 
C.deprobat.&c talem judicandum cflo 
conrradlum, qualis infui figuraappa- 
rct.dixit Bald. t» c.i.in princ.de feud. daf, 
in vtcl.commij^.tjuem refert Alex. confil.j. 
cel.2. vel.i. Abb. conftL^g. vol. 1. Cravett. 
confd.20.num. t. 

Ktinfpccic quotics mortis fa£iacft 
trcntio , quod t tum exipfa vcrborum 
vi & proprictatc appareat ,cflc dona- 
tioncm caufa mortis , & proptcrca ali* 
ter judicandum non fit, docuit Dccius 
in conJil.30s.in princ. Varifconftl.iS.num.j. 
fol. 2. Riminald. fcn. conjil.241.num. 2 . Ju" 
Ittts Ciar. ind. ^.donatto.tjusji.^.numer.^., 
C13briel.conf1l.96 numer.j.vol.2. RtnnnjU' 
nior conf1l.2f4.num. s>4. & alijpauio ante 
cit.itt. Dcindc hanc fcntcntiam probat 
tc\x tn i.Stjj,dc dot praieg.^Him ibi Scja, 
cum nubcrct, dotis nomine ccnium 
dcdcrat , & Qiiintum Mutiumadhi- 
bucrar, qut flipulatus fuit,dofcm fibi 
rcddi, fi moftc mulicris folutum fucric 
matrimonium, dcindcteftameatodo- 
tcm iftam Icgavcrat marito hau^cdi in. 
ftituto. Qii^xrcbatur ergo , utrum 
QuintoMutiocontra maritum hire- 
dcm dotis nomine compctat adlio ex 
ftipulatu i an vero maritus eum repel- 
lcrc poflir cxccptione cx verbis tefta- 
menti. Et rcfpondet Jurifconfultus, 
fi donarionis caufa cum ftipulariper- 
mififlct ( quod uim contingit , quando 
in fuum commodum ftipulatus cft) 
vidcri cum in cafum,qui mortcmulic- 
riscxtitit, mortis caufa ftipulatum,dc 
idco fidei e)us committi potuiflciru 
Cumcafum diccndum foro- 

Eccc difertis verbis Jurifconfultuj 
air.cflcdonationcm fivc padlumcaufa 
mortis , atquc propccrca mulicrcm 
pccnitendo &Mutium gravando cam 
rcvocarc potuiflc. Idcm crgo in propo- 
fito ftatucndum , cum vcrba hujus 
promiflionisexprclscinmorris cafum 
conccpta fint > cani inde pro mortis 
caula promiflionc habendam cflc.Quo 
ftantc.reccffario fcquirur, cum fponla 
dor\ataria antc Duciflam promittcnv 
KKK 2 tcm 
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teoi decclTcric > hoc ipfo donarioncm 
5^1, huicev«iaiire;Qim qiiotics t donaia- 
mtaotedonatQrem dccedici donatio 
caufamortis ctxiMzuU.LfmrtiseM' 
fi/U dt»st.€Muf.mertiStf. »9ti tmnu^Ji cert. 
^^/.qnippc cum hanc in fe contincaL^ 
tacitamconditioncm, G fupcrftcsfue- 
xir dooataria>ac proptcrea hac antc de* 
«edeotetanquam dcfidepte cooditio- 

-jMr^««/«Mr/«r.Nccqaicqttam refiertj* 
quod htc non tam dc donationc»qu4m 
f9 proroiflionc agatur , cum ctiam t pro- 
miiTio donatJonis caufa fafta pro do- 
nattonc habcatur , &de ca m niortis 
cafam coocepra idem jodicctur , quod 
dtrVoorcis caofadooatiooe , ot appatec 
ex^. /. Seja , de dot.ffsteg. & docct polk 
aiios Bcllon. confU.tojnttm.p.^xz ctiamj 
nihilimpedit,quoddocjscaufafa^eft 
hsc promiflio. 

Nam t dos ctiam mortis caufa pro- 
' mitti potefttdc hoc cafo eaodem cutiL» 
caetens promiffiooibos mortls caoU.» 
fa£):islortitur naturam, ut probaturM 
Iftfster muberiSyde jure dot.&famdhSi-' 
minald juH.couJil.3S4 num.z. 

Pra:ccrca licctin mcdio relinquere. 
tur,an dotis haec prcmiino inorcts cau- 
6 fiida fiierit occ oe , foot camco ali^ 
verba ejos ita cooci|>ta> m ob hoc 
ipfom» qood fponfa aote Duci£fotiu 
promittcntem dcccilit , nullumaim 
pliusforriripollitcffcdum: fivcdona- 
tioDcm cx promiinonc ifta ipti iponfac, 
fivceriamdotis promiffiooem marito 
f^Sam rpcdemos. Priino coim noiu 
fimplioter dici rur , dcccm jDtUta dotis 
' aoinine promiifa a marertefa poft obi- 
tum hujusad forori'; filiam pcrvcnirc 
dcbcre > fcd ad conjugcm Comitis, 
g)ap 6ifMt>t (Jiiff 0 @ (*5fm<ihl nod^ 
3 $.@-ioDrefijU fommcn foU / atquo 
ode6dilettis vetbis hocreqoiritur^ac-. 
co tempore» q ua ndo ad illa m pccui^^ 
ifta pervenire debct , matrimooicg^. 
Aa (it Comiti. 

Scd cum roox poft contraftas nu- 
pcia« • ^ loog^ ^ flAau^ttcram , qus 
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doccm promiicratjdcccflcric^inapcrto 
eft,illaro eo ccmpore » quo matcrtera-»* 
oblic,oonamplius coajogemComitis 
«fle > oqn isttoc verba'' ifta hnc accom- 
modari j neq; fcctindQm illapeconia.» 
jftaad eumpcrvenirepdutit. 

Qualitas t cnim adjunda verbo»^4 ^ 
quo difpofitio fumit cffcdum, fccuii- 
dum tcmpus vcrbiitaintclligcndacfV, 
atque indc ipfam difpoficionem iimi« 
tat Um deUBit^Sfex^MnemM dt mxsL L 
Titimy in print, ik Urt. dtttfim», mi&t. 
not. Dd. i» Lfi exft3t,i» fn»tif.dev»f 
gtr. &pupill. »kilmt. numer, u i»fi». & 
numer.2. dicit>quod ccflantc quaiira' 
tcccncc difpontU),(^- Bald.ind. Llmiis, 
aicquaUtatcu), qus crt alicujus t ifc- 
Qas«adcfic debcrc tcmporc > quo di* 
fpofitiofiimered^bcceffcaom. Idem 
fenfit Ptul. de Caftr. €t»fi(, ftfft ^rn. - 
cip.vol.j.j/cx.con/i/ s.^um j.-^vot.^.Feli», 
conft/.is num.zs. Rmn.conft/.gz. num.tr. 
vol.i.Parifconfi/.p. num. 4$,V9l.z.& ctn- 
fil.tz.num.Si.voi 4. 

Ex tquo ctiam communicer rccr- 61 
ptomcft « iiftatutumdifponai^quod 
filia dorata non i&ccedac « qota tJIad 
vcrbum ( dotaca)refectar ad verbum 

(fiicccdat) filum ipfo fuccc.Honis tcm* 
porc dotatam cflc dcbcrc , Bjid. in /. 
fiflures, tn aatepenu/t. co/. C. dc condii w- 
fert. Roman. confil, 44.2. mumer. 2. k^Io . 
€9»fil.tst, tm»ttt, /. V9l.t. & C9nfi/.g7.»U' 
tttfft, it, vtL i, Ctr»eL eenJU. §4. ceLfe».^' 
U»0.i»7^vtLa. Curt.fe». ctnfiLzyjmf», 
Deeiusc9»fU. 24. & eonfil, its*»tmt.2. Ro- 
U»d.a VaU. conft/.gc.n umer. jj.vo/ 4. II b i 
poft alios fcntcntiam iftam CQmmu- 
oemefTeteftatur. 

Neque rcfcrt, fi quis objiciat, Voca- 
bulumt iftud(@rma$()potius dcmou- ^»; 
fttative poficum efle, iuxcadodrtnam 
Baft» i»Ut»tmmv»».3tJtv»igar.& pu^ 

ftli. Nam quodverba in dubio ponus 
rcftridiveaccipicnda fint, fcnfit_^/i/r/. 
coharedi, §. cum fiita, dc vu/gar. ubt Bald. 
Caflrenf.& K^rct.contra Bart.ltoc rcnent. 
Kipa in i. iMum.it,& feq.de vu/^ar. & s/ij 

eittti 



Digitlzed by - 



'tJti a Sfird.de Mliment.tit.fi, {ju^ft.jc.nu- 
Tner.^y. Idq;?poti{limum obtinct,quia 
hicconcurruntetiam alia, dc quibus 
xnoxdicemus. Secundo cx hoc ipfo 
quod tcmporc , quo pccuoia illa ad 
rpoafam pervenirc dcbct>rcquiritur,il- 
lamcnTcconjugcmComitis > cvidcns 
ed.qualitatcm cjusiixrcdibus vcl fuc- 
ceflbribus minimc polTc competercL>: 
quare vclindefcquitur, hancconcer- 
fioncm pcrfonalcm planecirc,ncquo 
fponfa ante DuciQim decedcntc ad 
hiErcdcs vcl fucccflbrcs ejus tranfmit- 
tj* potuifl^e.fcd cum perfonacxtingui. 

Nam t quotic<: qualitas , quz in pcr- 
fona ejus > cui fa£ia cfl conccflio > fuiL^ 
con(jderata * ceflat in perfona hxrc- 
dum>tum illa adhxredes tranflrcnon 
folct,not./»/.v<r/fr«, C.decoHtr.& com. 
ftip. Bdrt.in t.coritinUM,%.fiAh eo, de verlr. 
fibUg. A/ex.cenfil.ics-numer. 22 jvol.s. Berff, 
onfil. t}4. num fi.^jol.i.Burfat.confiit.nu. 
ff.Cdgaol.m iid quad noftrum, num.g.de 
reg.jur. 

Tcrti6 inde apparct,neque etiairu 
verba hujus difpofltionis hxtedibus 
(ponfa: convcnirc quamobrem hac 
ctiam dc caula pro pcrfonali habcu' 
da erit. 

64 Cum-fubiformavcrborumnonpa- 
ricur>pa^um ad hxrcdcm non tranf- 
rni(tatur,uc T^^iltumquidita,^. ejuiitu, 
dcverbor.obligat. docct V>^\(i.inconfsi2. 
*voL 2. quem rcfcrt & fcquitur Simonde 
xt .conftl .tiio.Mum.3 . 

Quartb idcm clarius elucec excau- 
fa>qua Ducifla mota fuit, ut hanc pccu. 
ia: fummam fponfxdono darct. Nani 
um forons ejusfllia,atqncitarangui- 
ticcijundafuerit> dcdote eidcm pro- 
fpiccrcvoluir, utnonlolumeo faciljus 
maricum invcnirct > led ctiamdotali- 
ium>quod fccundum morem hujus 
regionisproquantitate dotisconflirui 
folctjCoalcquatur, atqucita optimcci 
cnnfultum tflct, ncque tamcn hxcau- 
fjsapud DuciHam tantiim va]nerunt,ut 
proptercau» V!ti» pccunism banc Iptm- 
xcunccdccc, fcd pofl mottein dc- 
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mum fuam ad cam pcrvcnlre voluc* 
rint. 

Hxautcm cauficomncs perfonamj 
duntaxac ipfius fpoafx rcfpiciunt >irL« 
hxrcdibus vcro & fucccfforibus cius, 
niulto vero magis in marito pcnitus 
ccflant. Scquitur igitiir>conccflioncm 
hanc ad hxredcs fpon(c minmic tranH- 
re,fed cum mortc cjus cxtinttam cflc. 
Nam t quxiibet difpofl tio cx caufa in- 6> 
terpretationcm rccipcrcfolct J.cunu 
pater , §. dulctfitmis de leg. 2. l. adigcrc , §. 
^UMmvis ,dc jitre fatron. & in ipccio 
quando cauia difpoflrionis perfonx 
tantum convcmt,quod illa indc pcrfo- 
naIiscflcccnfcatur>probatur lolmari- 
tum cum Lfeij.folut. matrim. & inl.etfi /f. 
dt)t*(for XfimAritm , de rejudic. pcr q uaj 
jurahoc tradit C^Ienoch. praftMpt. loj. 
num.i2.lib.}.Ex hacquoquccaulxcon- 
fidcrationc rcftc coUigitur > Vocabu- 
lum (@fmflB()hmitativc potius,quam 
demonflrativc pofitumcflc, uiin pri. 
mo argumcnco di^um fuit> quippcj 
cum cx caufa potiflimum vcrba acci- 
picnda flnt,pcr jura citata^. 

Quinto hinc cvidcnseft.Duciflamj 
camcnte atq; condliohancpccuniam 
concefliflc fororis filis > quia ccrto exi- 
ftimavit eam fibi forc fupcrftitcmj. 
Tum quia pofl mortcm demum fuam 
hanc pccuniam ad cam pcrvenirc vo- 
luir , quod utiquc nifi lupcrftcsfuif- 
fct,ficrinon potuiflct : Tum quia ad 
cam canquamconiugem Comicis pcr- 
venirc voIuic>quod ca ram fubicoiru 
matrimonio dcccdcntc contir.gcro 

fiequit:Tum deniqucquiailli poftobi- 
um fuujn dcdotaittio prolpiccrc> atq; 
oprtmc confuicrc vQ^uit : quo ccrre 
poftquamtam cito acccflit,opusam- 
pliusnon habuiC->. 

Ut proinde dubium non flr> qutfi_» 
Ducifla hoc ccrtofcctfhiconftirutum 
habuetit>fororisfiliam flbi fupcrftircm 
forc, & proptcrea hoc rcfpcdu poft 
mortcmruam pccuniam hanc eicon- 
ccfliflo. 

Ccrtura auccm |cft>quQlicrcunque^tf 
KKK } poft 
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poftmorrem Aiam quisaltcri eamcn- 
tcconccdicaliquid jquod ciim fibifu- 
pcrftiicm forc cxiftimavit,quod runu 
cjulmodi coiiccflio hanc ra^itam in fo 
rccipiar conditioncm , filupcrftcs fuc- 
r»t,<Sc proptcrca hocantcdonatorcrrL» 
mortuo,criam donatio Civc conccflio 
tanquam dcficiente conditionc cor- 
luat atqj dcficiar, tit poft aIios,quos al- 
legat, firmjt AlciatUi i» conftl.fff. nn. 17. 
&(ephulti6iof,fil.iT2. nnmj^ & 8s.^U~ 
mch.cohfil.4^2.num.}2. 
y £t probatur cx coj quod dcrcnun- 
cianrc futurx fucccifioni traditur, 
huncf iftud ca mcntcfacerc,quia fo 
fupcrftitcm forc fpcrat illi,cujusfuc- 
ccflioiii rcnunciat,& proptcrca rcnun- 
ciarioni hanc ineflcfacitamcondirio- 
ncm,fl eifupcrllitidclata fucntfucccf- 
fio, atquc cx hocMnquam deficicnto 
condirionc cvancfcerc rcnunciatio- 
ncm,(I priusdecelTcrit , ut uno orctra- 
dunt Dd. inl.qmfMfirftttu^de4i(^Hir:h€. 
red. &tn/ panttmi^uod dot.Cod.de coUat. 
& tn IJiipulatio hoc modo de vcrhor. oUtg, 
&tnc ap ^amvu de pacl.in 6. Rmn.con- 
(it.so.num /. vol.f. Gozad.con^ti. 7/. infin. 
turpurat.conffl.iio. & confil, ^og. Alciat, 
confii.ns Gr. mmat.dcc1J.s7. num.j.LMd' 
rant itt difffutat. ic. >:umjj. Rederic.Suar , 
inl. QucniaminprtortbttSy limit.z. Cod.de 
ini^fftc teftamtnt. Vafqutus de fuccef. refo- 
lut.t.-hr. 3. in l.fi^uando»%.iliudnHmer.s7. 
■Cod de tnofic. teftamcnt. Cravett. cenftt. 
g4 numcr.s.& confil.i27.numer.i.& com. 
flures aiifcitati a Cephalo con.s)^.& Surd, 
confi.ijf. 

Fjcitfhucquod in fimititradirur, 
quotics didum cft de fupcrftiribus, 
quod tum difpq^tio hanc ccnfcatur 
habcrc f acitaoi conditioncm , fi fuper- 
ilires fucriot , 5c proptcrea his antc dc- 
ccdcntibuscorruat,ncqucad hxrcdcs 
cjustranfcat, ut firmat Alex. confit, lop. 
rtum.4.. &fccjuen. volum. 7. Soctn. fcn.cotf 
fil ^S.num.g.Vcl.i.Varifconfilj/, tittm S4. 
*uot.2.'JMenoih confii.200 numer.j^ & feq. 
&num ps & T07 Gahriel confil.i 21 .ttm.-t). 
^ei.i. Quatc cumm ptopolitociiairLi 
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Diicifla hjoc pccuniA: rummam pcQ: 
roortcm fororis fih.x conc^flcrir,quia_» 
cam fibi fupcrflitcm forc cxiftimavit_», 
arq; cx copromifliohancinfcracitam 
conditioncm habucrii.fi fupcrftcsfue-' 
rir,rcsvcr6aiifcrcccidcrir,atq;fponfa^ 
antc iHam dcccflcrit, ciiam conccflio 
ifta tanquam dcficiente conditioncr 
corruct , nequc ad fucccfibrcs fponfas 
tranarc potcrit. 

QuantumvistenimcontraauscoiK 
ditionalis pcndcntcconditionc ad hac- 
redcstr3nfniittifo}eat,rcsramcnalir 
fcfc habeat.quando ipfa condjtio dc 
cit yl. neceffario,de perit. & commod. 
'vend.i.hac vtnditto in prmcip. decontr 
empt l ptcuntam ficert.pet deciar. Cei h.t 
d,con/ ii2 n.f4.dr SS.& Hurfat iji,n.6i.-. 

idcoquct ctiamincafu limili, qua 
pa(ilis uota^ibus parcntcspoft mor tctn* 
luamahquiddono dcdcrant filia:A]u»» 
cam fibi fupcrftircm .forc Ipirave» 
raor , hac antc parcnresdvfunOa don 
tionem tanquam dcficicnte conditi 
nc caducam ficri firmat, 7{att.confii 
676.num. c & nt. Srxto cx hoc ipfOS 
qi-odconrtar, Duciflam omnino fyz- 
raflc lororis fiUam fibi fopcrftjtemtb- 
rc,crcdibilc ctiam fir,illam dcco.qucd 
lororis fiiia antc fc multovcro minus 
tam fubito poftcontra£lum matrimo- 
nium dcccflbra cflct.nc cogiteflc qui- 
dcm j quarc vcl hac dc caula co minus 
ad cafum hunc imprcvffum & pianc 
non cogitaturo,cxrcndi potcrit concci- 
fio ifta , cum juris indubitatilii, quam- 
libctdifpofitloncm t quantumvis ge^. 
neralctn dc co tantum cafu accipicn- 
dam,dcquo vcrifimilitcr cogiravit di 
IponcnSjad aliavcro practcr mcntcm' 
cjus contingcntia minimfc cflc cxu-i 
dcndam 2. %:quafttum,fiquu cafiiie 
'^P- <^*f^*vaUu , de jurejur. cum fimt, 
idcoq^ inquacunquc difpofitionc iciii 
pcr vidctur cxccptus cafus in principi 
vcrifimiliter non cogitatus, l.qui tutori 
Iftu , infin. & i. mater decedenf , de inofftc. 
teftame?Jt,not. Bart. & Dd. tni. ^hit Eo- 
ma, %.duefr4tres de verb. ohitg, 'iiraquell,. 

int. 



r» l.Ji M»{jU4m w fiK. Cod. de revoc. dpftat, 
"Ex. hx quidem rationcs liadenusconfi- 
deraci: poci(Smum concernuncdona- 
tioncm^quz in pa«ftishi/ce dotalibus 
ipfi fponfx (ivc caprasfcns fuerirfivo 
abicns luris incerprccationc fachiinrcU 
]i&X\ixJ.t.Cod.dereimxor.a£}. Cumquc 
manifcftumindcfiat , fponfx proptc> 
,^ea, quia aote marcrteram donatricem 
dcccflic, nulkimjusfuiflequafitumj, 
ncquc eam ad hxredes flve fucccflbres 
quicquamcraoimitrcrcpocuiire » fcd 
focam hanic concefsionem canquairu 
defccU condicionc per moricm cjus 
evanuifle^confcntancum modis omni- 
buscfl> ad nnritumcjusvigorcdona- 
tionis ilhus nihil potuiflcpcrvcnirc»* 
nequcadco eum pecuniam ifl am cx ju- 
re uxoris prxmortuaB la (c traosiiuo 
jjcrcrcpoflo. 

Scptimo fentcntia ifla magis/ir. 
niabitur,n aiiamdotis promifsioncnu 
ip(t fponfo fadam coofldcravimus. 
Nam Ducifla ca lcgc atquc conditionc 
decem millu dotisnomincpromiCc_j 
iponfo, ut pccunia irtapoft mortcnij 
iuam ad fororis flliam pcrvcnirc«Sccunc 
dotisnominc infcrridcbcac. Circn_» 
qiva: vcrba noranda cft inprimis pro- 
prictas diclionis drr %<^A\t / ca Icge vd 
p)odo ipfl promirccndi verbd ac- 
quc adco obligaticuis fubl^antix an- 
ncxa-r. 

'2. Hxcf cnim dcdararc, modifica- 
re ac limicare folec uilpolicioncm , cui 
additur pcr jura fupra citara : quin imo 
ccrcam formam ccnfcrur ncgocio prx- 
fccibcre> ^A»/"*;/ /. JuUanm verh.itade 
€ondit.& demonjtrat. Cephal. confiL 610. 
num 3S' & idcm valet, ac fi dicarur, hoc 
modo & non aiio , Bartol iHl.nnthuSy%, 
TermiliusM cond,& ditnonfir.^ljingtl.in 
LnuUa^de U.Jafin l.ft Tttio, de leg.i.Ritin, 
ccnf,t.4M.i2.v»L4.De(ian.corrftLf^.nit j^. 
VoL (, 

Idque VI m habet conditionis & 
inducitformamfpccificam , &noiij 
rccipitalium intcllcdium & modifica- 
ttoneffi (cparacama vc> bis, ut peraot. 



I O VIII. 



gifftn /. /icfttidem , & il>r. Bald. dc except. 
docet ^lcxand. confU.s. C0L2. volnm.i, 
ucut Jc t aiias id quod ponitur fub mo- 
do,dicitur de forma, Bald. tn anthent.Mt 
Uc. OWatri & i^via , qucm rcfcrt 6c 
fcquifur ^U.in d.c. cvmdiUaa, nu. 
wer. 6. de refcrtpt. 6c quod caufam fina^ 
lem inducat , firmat Parif.confil.tf. nn^ 
mer.f.volum.3. Fuitrgiturvcrbishif- 
ccpromifsionidotis hiccertusmodus, 
* h«c forma prxlcripra , quod de- 
ccm millia prius poft morccm Duciflsc 
adfororisfiliam,&quidcmconjugcai 
Comiris pcrvcnirc dcbcant: & hoc fa- 
<^odcinde dotis nomincpromifl*acfle 
ccnfcantur ,ac runi dcmum pro doto 
dcbcant infcrri. Hacc autcm forma... 
& hic modus obfervari phn^ non pot- 
cft, poftqoam antc Duciflam deccfsit-. 
/poofa, quippc cum ad illam prius pcr- 
venirepccuniaiftancqueat. Quarcvel 

proptcrhuncformaracinodidcfeaum 
promifjio iila faa vi pcnicus corruct-., 
aique cvanefcct-*. 

Forma t enim contraausadun- 7^ 
gucm dcbct obfcrvari , Bald. inLceffan^ 
te,C tjU4>mod.Cr ijuandjud.& in c. exUte- 
rismfin. de conftu. ncquc pcrxquipol- 
Icns adimplcri ^otcf^^c.cumdtUaade^ 
refcript.LtUligenttr, mAndat. Softol. & 
Dd. in /. Ca/Ius, §. & qutd fitantum, de^ 
/tb. &pon. Ro/and. a f 'a/I.co»fiI.^, nu.iy. 
veLj. Ubicunqucaufcmformarcquil 
fitanonobfervarur , tumaftus rcddi- 
tnrnulius, r. cum ditc£fa ulti Fe/tn. in^ 
vrrb. gefia contraformam, dejudic. e.pro. 
viae.de eUa. Ub.a. Ba/d.inc^umadeo»nu. 
mcr g.derefcrift, 

Oaavo tx hoc ipfcquod Ducifla 

promictcnsfummam cam priusadfo- 

roiisfiliam fupcrftircm pcrvcnirc vo- 

luir,quamdotisIocohabcrecur,appa. 

rccdotcmhanciKcdiantc tantumpcr- 

fona fponfx promiflam cflc ; quaro 

cum illa . priufquam ad cam pcrvcniac 

ha:cpecuoia, deceircric, hocipfotan- 

quam fublatoniedioccllarctiamdotis 
promifldo. 

^^^4 K Nam 
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Nam t quoticrcunque toUitur me- Antenu?n.f,volum.^.DeciuscoNfil.)e.(cl.f, 

jiium » pcr quod pcrvcnitiir td cxtrc- & confil.iiS.col.i. Ripawl.r. num.pz. de 

mum j tollitur ctiam difpofitio , /. qni 'vulgdr. & fupll. Rhw. cenfil.96. in fiu. 

belid, %.fitt. Lfiniihi, §.pen. defervit. rufl, confiLio^^col.z. volum.2. Socin.jun, conjil. 

frad.i. Pomponius, §. qudfitum , de atqutr. its. num.tj.tg.volum.i. T^tt.confil.dj^.. 

poJf.l. tjui haMaty & tbi Angel.& Aretttt. num.26. & 27. & confiU;i. numer.is. t ' 

de vulgar. & pupiU. Everhar. i» ioe.ab ex^ feq^Reiand.^ Fallxonftl 57. num.sd. & eai 

trem, ^ fiifS-num.zt.veium.i. Cephal.confii.srs, 

76 Sic ctiam t a quo ordo rciicltur) num.p^.Decianut inK^pobgta cjp.17. um. 
ab codem ordinantis providentia re- mer.6.&s. Panciroi.confil.sp.fubnum,/. 
movctur , quia ordo dat effc & pcrfc- & ^t. 
dlioncm fccundum Bald./» i.t.%.juf na^ Et licct aliqui iftud in du biu m vo J 
turale^dejufi.&jur. Nonotumexco, ccnt, ii tamcn co dc cafuloquaniu 
quod pecuuia illa prius ad rponfanij quando non fatis conflat , difponc 
pcrvcnirc dcbuit * tum cjcmultisaliis tcm hocomnin6voiuinc,quod difpo 
circumAantiis manifeftum cfl; , dotem fitio in perfona primi cfic^um haben 
hanc fponfo contemplationc fponfx dobeac,at<]uandoiur in proponro,ma< 
tantummodo & ea mcntc, ut illa prius nifcftum cft , rem ad primum omnino 
pccuniam haoc conlcquatur , promif- pcrvcnirc dcbcrc,priufquam illam po- 
fam crtc. Cum igitur m pcrfona ejus tterior confcquatur , tum io co omn 
nulluni habcrc potuitcfFccaum , fc- convcniunr,qu3ndoinprimodcficit- 
quitur ctiam indc promiflionenij di/pofitio, rcliquosnonadmirti. 
hanc in fponfo omni pcnitus cfFcdiu Facithucdccimoilludvulgatu 

carero. quotraditur,quo[ics t ccflat prxfa 
^7 Namquandoalicuidonaiiofadla pofitum,ccfl*are ctiam difpo<itum,Df 

eft conteroplationealtetius, qui prius tiox.gl.cowmuniter approbatain l.maHci- 

t illius capax efl"c debcbat , caqueirij piayC.de fervit.fugit. Nam conftarapud 

hujusperfonaicfFcdlumfortirincquit, hancdotispromiflionrm ccrro fuiflc> 

tum ncqucis,cuipoftilIumrcsdonata prasfuppofitum , fponfam Duciflx fa- 

cft,camconfcquipotcft,utfenfitS-//</. perftircm forc,atqucindcpccunia _ 

confil,29t. incip.faSiumtaleeiiquodanui hanc primo ad ipfam pcrvcnruram. 

mmine volumj.Fuigor.confii.i^.Betognet. Utrumqueautcm horum ceflat caanre 

confiLj^. Becim confii.4.70. nmm.to. o//- defun<!l a,fcquitur igitur hoc ipfo etiam 

ciat.caafil.pp.num.r^.CMenoch.confii.s^^. promiflioncm ranquam difpofiium 

;7«OT./tf.&incafuperfimiliidemfirmat cvanefccrc. Ut cnim locum habeatj 

7^att.confil.67(f. num.26. difpofitio , ante omnia prafuppofitum 

78 Sic ctiam f quotics plures fucccf- verificari dc bct > ut doccc Bart. in d. l, 

fiv^ uni funt fubftituti , & dcficit con- rnancipiayRomsin.finguI.^pf.DecxonJtipa, 

ditio in primo , ad qucm res prius per- ie.2.& confii.^ji. a.s, Ruin. confil.js. nu 

vcnirc debuerat , tum ncquc fcqucnti- voLt.Soc.jun.coufil.ri^. num.22, vcLj, _ 

bus locus cflc folct , /./ mater, %.t. i.qui complures a/tjatati aSurd. confii.r$0.n.7^> 

habebaty devuig. &puptU.ubinot. AngeL & confti.179 n.39. Ubi vcro prxfuppofi^ 

imoL&Dd.Oidra.confii.^yy.tJitentrefert rumamplius locumnon habct,ibinec 

Jch. y^ndr. in addit. ad SpecuL tit. de te- difpofirio locum in veairc potcft, /. hoe 

JlamcKt. %.i.in verb. occurrtt hic^ PauL de accufarc § .omnib.de accufat. /. ita autem^, 

Cafir.confiiiS2.coi,r, volum.i. ^iexand. ubi not. Eart. de admin. tutor. Aiex. in..y 

tonfil.i.numer. t. & 10. voi.r. & confii ijp. rubr.foimatr.n.22.Fei in c.nonnuilrcoi.sr. 

num.^. volum,!. Corn.confi.rpp. voium.2. verb. ubi verbaderefiript. Dec. confil 201. 

Socin.fcn. (enjil.62. numer.z, & confiLti6. n.i.Ceph.cenfii po^ n.jr. 

Undc- 



I 



Q U i£ S 1 

8o Uadccimotc^scus, quxhactcDus 
fucrunt confiderata, manifcftum cft, 
ctiam verba hujus promi^nonis ad cum 
cafum , quo Iponia antc Duciflam pro- 
mictcnrcm dcccdcrec ( ut contigic^ ) 
adaptarinonpoQc j quarccadccaufa-j 
quoqae tanto magis ccflabic promif- 
Go. Cum quoties vcrba dcficiunc-i> 
6c vcrificari ncqucunt , ncc ipfa difpo- 
ntio locum haberc poftic, /..^.§. tcties, 
ttbi Bartol.& Dd. de ddtnn.infe^, cunu3 
fimil.Ute ddduciis per Felin.in d.c.ntnnuL 
liiCol.31. verb. ubi verbd de refcript. & ple- 
mt44 Tiracf.in l.Jiu/iejuam verb.ltbertis nu- 
mcr.2.C.derev. donat. 

Duodccimo pro confirmationo 
pracccdciuium confidcrandum cft, 
quod ctli hxc promitlio ob cauCaiTL» 
dotJS& matrmioniitafta iit : nihilo- 
n^inus tamLii quoad iplam Ducifl'jm_» 
proaiiitcntcm cx meracjuslibcralita- 
icprofccta lit , quippccum ilia fpon- 
fam dotarc ncccflc planc non habuc- 

SI rit , quo"f cafudonarioetiamobcau* 
fam marrimonii fidlaexmcralibcraii* 
tacc profcda intclligirur , uc poftalios 
quosailcgat , firm.ic Rrmir:ald.jun. cok- 
fil.^S4' num 2.& confil. 2 pf. num. 70. & De- 
ciartus confilji nuw.2p.velMni.7.Q\iix<ij 
in poteftatc & arbitrio cius fuir, cainj, 
quam voluir, lcgem imponcrc huicli- 
bcrahtari, /. obres, %.i.tbi legem efHm fua 
reidixUydcfaEl.dotalSx. cum hanc , do 
qua nuoc agimus , impolucrit , illa fcr- 
vanda modis omnibuscric^/./.^^.Oi/. 
dt donat. (fua fub modo. 

j2 Dccimo t tcrtio ex hoc ipfo (c- 
quitur , in hac fadli fpecicmcntcm & 
voluntaccm Duciflx hanc libcralita- 
tcm cxerccntis potifsimum fpcclan- 
daiii,cum donatiod donantistantunij. 
-Voluntate dcpcndcat, %.r.Iu/itt. dedo- 
nat. ibt. cum donator voluntatem manife- 
Jtavtrit , RiminMld.jun. confil.^pj. Kume. 
ro fecundo^ 

£t hxc quidcmclusmensreclius 
indagatinon potcrit, quam fi ca.ulam, 
qu2«d hanc Jibcralitatcm c«m pcr- 
nioverit, coofidcraverimus. Lt (i autc 



ob [matrimonium'& caufa dotis fafta 
fucrit ifta promifsio,hanc tamcn noix.* 
fuiflc proximam neque principalenij 
caufam,cxcomanifeftumcft , quoniS 
nifi fponfa fanguinis vinculo junda_» 
Duciflx , fcd pcnitus cxtranca fuiflct-,, 
utiquc illam non dotaflct, quantumvis 
matrimonium contraxi/fet. Verum 
quia fororis filia crat , eidcm hac ratio- 
nc confultum voluit. 

Non tamcn haec ratio rantunij 
apud Duciflam valuit,ut proptcrea fo 
vivahanc cidotcmdarcr,fcddcmurp. 
poft mortcm fuam ad illam fupcrfti- 
tcm pervenirc voluit , quarc cvidens 
cft , non iolum confanguinitatcm Da- 
ciflam ad hanc hbcrahtatcm permovif. 
fe.fcd fimul Cfiam & potifsimum, quia 
can^fibifupcrftitem forc cxiftimavir, 
id quod ctiam vcrba illa clarc deno- 
tant , dum ca Jegc & modo promjfla_, 
tiiit h.ec pccunia , ucprius poft mor- 
leni ptomittcntis ad/ponfampcty^nj. 
rct-.. 

Hic cnini vcrba quia ccrtum mo- 
dumprifcribunt, caufam finalem in- 
dicanc , Pariftnd. cohfil.rp. numer.g. v», 
ium. 2. Utraquc autcm hirum racio- 
num ccfl^at, fponfaantc Duciflam dc- 
ccdcntc , quippc cum nuJJa ampJius 
confanguiniratisduci ratio, ncquead 
Iponfam dcfunaam pccunia ifta pcr- 
vcnirc- , ncquc ccjam ci hac rationo 
uliomodoconluJi poisit, lcdpccunia 
ifla ad matitum pcnitus excrancum de- 
voJvcrctur. CrcdibiJcigiturnoncft, 
hanc fuiflc mentem Ducifla , quod 
fponfafcviva mortua pecuniaiftapoft 
mortem fuami«d uiaricum pervcni- 
rct, ledpotiu5iquodobpra:properam 
mortcm fponfc , omni rationc pro- 
mifsionis tadla: cclTantc , pecania-» 
hac apud fe , & poft mortcro fuaiiu 
apud hxrcdcs fuos pcrmanerc dc- 
tieaLH. 

f.xcaufacnira t quaquis permotus sj 
eft , potiiisimum de mcncc cjus eft 
judi«andum , «Sc intclligcntia difto- 
ruw cx ct.ufis afluQicnda cft dicendi. 
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cdf.iHtelltgentidtC.frdtered. ext.dc vcrhor. 
fii l'gfffrai:ter , ultt BalJ. C. dc Epifc,& 
CUr.l i. % .fmJc donat.iuxorcm^in pr.dc^ 
leg.}. /. cum fdicr, §. duL ipmu dc Itg. 2. 1. 
4dtgerc.§, (juamvis., dejur.fort. Bald. & 
SaUc.in l fis.C.mand.K^ng.conftl.i^fijtLa 
fr.Cravctt. confil.iyt. num.i}. confil.zzi. 
num.t2.Cagnol.in lfimpcr,p. num.ij.dc^ 
rcg. iur. Et quotics ccflat caufa ratio & 
mensdifponcniis, tumfcmperctianij 
ipfa difpolitio ccffat, cap cum cefiantc^, 
ext. de afpcl. l. fin. dcharcd infltt. rum ft- 
mtl. congeflisd Ttra^. intracl.ccjfantc-^ 
cau/a. 

Quod fi quisDucilTamtcmpore 
padorum dotahum intcrrogaflct, an 
i\ tam fubiro fe adhuc viva deccdercr, 
{ororisfilia.pccuniam hanc dotis no- 
minc promiflam poft mortcm \\izn\j 
ad maritutn pcrvcnirc vcllcr potius, 
quam ad hxrcdesfuos tranfircr, ccrtc 
amWgcndum non cft , quin niox rc- 
fpondiflct, fcquicquid hoc loco pfo- 
mittcrct , id rantum faccrc in gratianu 
fororisfilix, & in hujustantum com- 
modum,quarc fi cafus ita.contingcrcr, 
utlponfa tamcitb dccedcns nuUunij 
cx promiflionc ifta percipcrc poflec-, 
cmolumcntum,fc hac erga extrancum 
minimedcvindam cflc, fcd potius h«. 
rcdes proprios ilh prarfcrrc vello. 
Quimobrem decimoquarto hac ct- 
iam dc caufa fccundum hanccjus vo- 
luntatcm judicandum crit-j. 

i4-Ct;m in quavisdifpofitioncid ha- 
S4. bcatur procxprcffo, quod tdifponcns 
intcrrogatusvcrifimilitcr difpofuifret, 
ut aot, g/^fin §fin. L. taUpaSium,depa^. 
qucm lcquunrur & plufimum com- 
mcndant & gcncralircr t^m ad contra- 
dus quam ad omncs alias difpofitiones 
€xtcndunt,Ba/d. Paul.de Cafir.& Dd.ihi. 
BaU. in /./. C. tjua rcs p}gn. ahlig. peff.Ja^ 
fen. inl.fi extraneus , nufn. 7. decondt^, 
caufa dat K^hh. in c. fccund) reifutr. sft» 
j.not. diappcU. t^ngel. in confii. j^fJ col. 
fn. K^ncher. tonfilsp. Roman. coi^l.ios. 
tivm.2.& cenfLjpzJnfin. ^UxamdiCOM. 
fil.4Si.c9i,i. v»l.i. Deciuccenfil.if. cei.pc- 
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nultim.cr confiL2s.col.fin. Hincctiam., 
dccimo quinto non mmus qnam ad 
priorcni opinioncm accommodari 
poteft argumcntum a vcrifimili dc- 
fumptiim. Nam cum juris przefum- 
ptionc nemo facile intclligatur alic. 
nam pofteritatcm fux anrcponero 
vcUc , vcrifimiic plane non cft , Ducif- 
fam cocafu , quo fponia ante ipfanij 
tam fubito dcccfliflctjur pccunia illa_^ 
adcam non pcrvcnirc, ncquealiquod 
indccommodum pcrcipcrc porucrit, 
mariium tanquam exrrancumfucccf. 
foribus propriisprxfcrrcvoluiflo. lo 
cnjufvis aurcm dirpofitionisinrerprc- 
tationc id potiflimumartendcndum, 
quod cft vcrifimilc Ltn cbfiuris dcreguL 
jur.cap.injpictmus eodem tit Ub.d.cum ali- 
uctiamfupra adduilts. 

Dccimo fexrohi mcnris conje- 
&MXX vel ideo magis antrcndenda, 
quia in propofiio non folum n)cns 
promittcntis, utporc cx cujus mcra^ 
libcraliratchoc omne cft profcdlum, 
potifsimum Ipcdanda cft, ut paulo an- 
tc diximus,fcd ctiam q uia pri-fumptio* 
ncs fatis funtconlcntanca; vcrbis, dum 
pecunia ifta docis nomine cxprcfscta 
lcgc & modo promiflj fuit, ur prius 
poft obitum proaiirtcntis ad lororij 
filiampcrvcnirct, &deindc dcmumj 
dotis loco habcrcf ur. Hifcc cnini vcr- 
bis uriquc promittcns hanc mcntis 
fuae volunratcm ira clarc cxprefsir, uc_. 
nihil ci,riir lcgcm non dixcrit apertius, 
)urc impuranpolsic- Scntcntix igitut 
ifti , qux rum vcrbis qudm menrisprie- 
funipiionibus mtitur,poriusquam illi, 
qoaiarolis conjcdluris aliundc pcritis- 
dcpendcc, adftipulanoum crir j runu 
quotics mcnsatq; vcrbaconvcn'unc_.J 
nihil fitquodadplcnam & perfcdlanf 
difpofitioncmampliu'; rcquiracur. ^ 

Dccimofcptimofi ncgotiihojiit' 
quaiiratcs fccunduni (hrum prifcn- 
tem,&proutourcr<slc habcr, ficuti 
parcft, confideravenmuif, hancctiam 
fentcntiam lummam haberc xquita- 
tcmfaciliappatebit. Ncqjcninuionc 

dc 00- 
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dote , ncque de marrimonio fivo 
huiu^oncribusru(linendisagitur,ULj 
horum favorcirca promiflionis hujus 
intcrpretationem confiderandus fiL», 
fed de cotancumquzricur, anmorto 
uxorilfi matrimonio foluto * Sc quidem 
t^Qicito uc nulla macrimonii oncra.* 
ii) conudcrationem venirc pollinu, 
pccuniamdotisnomineealcge , ut^ 
poft obitum proraittcntis ad conju. 
gcm pcrvcnirc dcbeat , priufquam do- 
tis loco liabcrctur, ei^mcra liberalitate 
promilTam maritus tanquamcxtrane- 
usm maximum promittcntis & hxrc- 
dum cjus incomtnodum lucrari dc- 
bcar^ non attcnco« quod fponfa , cu j us 
incuitu & in cujus emolumentum pro- 
' mifsio i(ta fa£tafuerat , antepromic- 
tCQcem cam fubitb dcccnerit > ut nul- 
Jum indc commodum perciperc, nc 
que ctiam roodus huic promirsioni 
additus adimpleri ampHus potucriLj: 
Aovcroob hoc ipfum, quodobprx- 
propcrara mortcm fponfx modus pro- 
mifsioni praifcriptus non obfcrvari, 
oequc ida promilsio fincm , qucm po- 
tiisimum fpcclavit & verbis latis cx^ 
prcfsit promitrcns, confcqui amphus 
ncquit.fcd rcs planc ahtcr, quam cogi- 
tatum & di^um fuit,cccidiT,pecunia-* 
dotis loco promiHa apud promittcn- 
tcm , nc contra mcntem & vcrba Jibc- 
yalitatcfua capiarur , & ha:rcdcs cjus 
pcrniancrc dcbcat. Hic ccrt^ quivis 
iano Sc tcGto judicio prxditus facilc 
cxtClimarc poterit.poderius hoc longe 
tum xquius tum iuftiusciTcillo.. 

Quare hac etiam de caula (entcn- 
tia ifta amplcdtcnda potius crit » cunij 
ca fcnipcr capicnda fit intcrprctatio, 
j- qux t ^cquiorac benignior cft,/.<»w/» 
tefidment» de rebus dubJ. Tititu decpndtt. 
& de7Mn/lr4t. i,femptr ivduhiis^ dere- 
gnl.jmr. cum dliisftipra citatk<. Ncquo 
cnim ambigcndum , quin fecundumj 
prxlcntcm rei ftatum potius , quam cx * 
co y quod fponla diutius fupcrftito 
dotis (Sc dotalttii rationc contioge- 
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rc potuiftct cafas ifte' decidendus 
fiu. 

Comfcmpcridpotius.quodtiiij s6 
UCto evenit , atteodendum lit, quanu 
id quod evenire potuit, §. tjuid vero hdm 
^enut K^uthens. dc nupt. Bdrtcl. in l. cen- 
turic. num.ic devuigdr. & pupiU, & in L 
hdfedts mei, §. cum ttdccl.fin. dd Trebell. 
f.uin.conf.i6S.nMm.i4. vol.2. Gdbriel.conf 
ticnu.y .Veregrtn, dt ^de';commiffdrt.2g, 
num.24. (i) jt> (f) 

Accedit hifce dccimo o^avo.,quo(I 
maritus , quicum nulla matrimonii 
oncra fuftinuctit , pccuniam tamerij 
hancconfequi vult, deJucto captando 
cettat, contravcr6promittcas&ejus 
hsrcs de eo « nc id , quod ipforum eft 
proprium, amiitantacquciadco dcda- 
mno vitando agunr. 

Nam t vcl inde pro hifce potius, «7. 
quam pro illo judicandum crir, l.nonj», 
puto, junli. glojfde iur. fifci not. Dd. iu L ■ 
quamvis de prtviieg.fi fc, CdbrieLconfiii. 
vlum.x. . ' /, h 

Pcniquc proconfirmationc hu- 
)u$ fententiac confiderandumeft,hoc 
ipfum, quod maritus poft obitum uxo- 
risdotcm lucratur, contra juris com- 
munis rationcm rooribus Saxonicis 
tantum introduflum cflTc , &tum id, 
tumetiamquia.tlcgitimi haercdcsfuc- 81 
ccfsioncfibi dcbita privantur , odio- 
fum habcri, ac propterca minim^cx- 
tcndcndum, fcdquoadficri potcric#, 
reftringcndum cflc , ut docct Bald. inj> 
L2.C.de dot.promiJfx^ngeLconfiisg. ccLr. 
^bb.ccnf.t.C(d.2. vcLi. &ccnf.7p. ccl.t. 
voi>2.Deciu4 cemftLjsi.ccl.i. & dlii eitdti k 
Rcldnd.a Fdll.de Imcr.dct.ijutf}. 2. Idquo 
in propofito vcl idco magislocum ha- 
bcr, quoniam fatiscontrovcrfumeft, 
an hxc jurisSaxonicidifpofitio ad euoi 
cafum pcrtineat, quandodos in dicm.» 
certum promiflacft > & Aiulicranto 
ilUimdcccdit, ntapparcrexiis » quat 
prf ccdcntc quatftione in utramvis par* 
tcm confidcrata fueruot, 

Nam vd hac de caufa co minus tlU 
adcumcafum, quononrolunidoro 
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indicminccrtum prom Ifa mulicran- 
tc hunc dcccflit » led & modus promif- 
fioni additus ob uxof is mortcm plane 
dcfcgit, utadimplcri nequcar , porrigi 
atquc cxtcndi potcrit>fed potius lccnn- 
dum juris communis rationcs ftatucn* 
dum crit , pccaniam tam promitrcnti 
quam lcgitimi$e|us haercdibus pcrma- 
ncrcdcberc. Tumquiacaquaja juro 
communi cxorbitant , in conicqucn- 
tiam trahi nondcbcnt, l.ifuodvtro, dt^ 
U c tfud 'n jureje reg jur.w g. Tum ctiam 
quia odia rcftringi & favorcs anr^pliari 
Konvcnit, c.odiade reg.jur.tu^. Ex hifcc 
apparet > rationcs pro fcntcnria ifta-» 
pofteriorc adduilas ad perluadcndam 
illam non minus firmas atquc cfficaccs 
cflc , quitw quas in priorcm lupra con- 
fidcravcrimus, ut quamcunquccxhis 
duabus opinionibus tucndam quis 
fufcipcrc volucrir , cam facili indc dc- 
fcndcrcpoflcvidcatnr. QuiaVcro non 
PyrrhoniorUm morcdubicandum mo- 
do> fcdccrti aliquid dcfinicndura, & 
quidvcrofirpropius, ftatucndumcft, 
agc confcramushafcc inrer fc pugnan- 
tcsrationcs. Etfancquiutriulqucopi- 
nionis argumcnta diligcntius pcrpcn- 
dcrit , facilcanimadvcctct > adonincs 
rationcs prioris opinionis cx lis qua; 
poftcriorc lococonfidj^rata fucrunt-., 
facilercfpondcri poflc, &: proprcrca_» 
has ut potiorcs illis prxfcrcndas & fc- 
cundum cas judicandumcflc. Namj 
quodprimoloco confidcratum fuic_^, 
xnortis mentioncm dilationisramum 
caufafiadamdonationcm mortis cau- 
(a non cfficerc, id quidcm in fc vcrumj 
cft, huic vcro propofiro minus convc- 
nit, cumin primofundamcntopoftc- 
rioris fcntcoti» fatis demonftratunij 
jam fit , in cafu noftro non dilationis 
tantum gratia mortis mcntioncm ad- 
jcdam , lcd camipli obligationwfub- 
iUntiz incflfc , quo cafu apud omnt.s i n 
confcflb cft, moriis caula donanoncm 
indcccntcripcrjura 'upracitata. Ncc 
qjicquam huc facit proonctas vcrbi 
intctrc CSintrin^fn^quod lolutioncoi 
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tantum rcfpicit.Non cnim poftquanu 
dosfimplicitcr promifla fuit> dcmuoi 
additum cftiftud vcrbum , utadfola 
tioncmrctcrri poflit , fcdipfipromic 
tcndivcrbopcr didljoncm(^comodo, 
ttt grffalt)annexum, ncquc id folunL» 
fedctiam prxmiflumcft , quodpec 
nia hsc prius poft obitumDuciflac pr 
mittcntis ad fponfam pcrvcnirc jc r& 
cidcre dcbcar. 

Non igicurfoliim proprictas vcr- 
bi(infcrrc)iedporiflimiimid > quod 
prxccdic, confidcrandum > cumquc id 
minimefolutionem tantum, fcdmul- 
to magis obligationlm ipfam Sc acqui. 
firionisiniriumrcfpiciat,arqucinfupct 
promittcndi vcrbopcrdidlioncm (ttt 
9((lal( } atldicum fir, indc ftatucndum, 
oninem hunc modiim pccunix pro- 
mifljc prxfcriptum non ad exccutio- 
nem canrum pcrnncre, fcd ipli obligai 
tionisfubftantixincflc. Eadcm rari< 
nc ctiam pariicula f runc J non ad inffeJ 
rcndi rantum vcrbum rcfcrri poreriLj^, 
ur folutioncm modo rcfpiciat , /ed 
quia cum prxccdcntibus anncxa cft 
promittcndi vcrbopcrdiftioncm (^tt 
grf{alr)una cum reliquis ad ip/am obl 
g.)tionis fubftaririani pcninr bit; qui 
crfi conccdcrctur , hanc particulam a< 
cxecurionein tantum rcfcTcndam>Ajfl 
ficcrcrtamen.prxccdcniia vcr ba dotis 
promifsioni <Sc obligationi itaincflo» 
ut nifi pccunia iftapoft morrcm Ducif>i 
Ix prius ad (ponijm lupcrft.tcm pci 
vcniat, ca ne dotis quidem nomin 
promilVa intciligatur : Cum prxfcrti 
omnc )us quod iponlx cx padis iftii 
quxri porcrir , qnojurcetiam potifsi- i 
miim nirirur ador , cx his vcibis fo* 
lis dcpcndcut > ut fupra probarunij.i 
fuiLj, 

Sicerfi dcmiisvcrbailla ( ^otn* 
tnrn tjno^allfn) cflc communia norij 
(blum ad ulrimas voIuntates,fcd criain 
adcontraduspcrtincnria,hocramcrLi 
nihil impedit , quo minus donationi 
caula mortis convcniant : cum t h 
inccr contradus ctiam refcrriioJcatL, 
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gloJfj»l.2.w prwci^Jedot.prtUg.not.inj^ ftum cft , quonijm ctiam mortis caufa 

l.z.deltg.i. Bdld.inl.exccHtores^Cod. d^ dos conftuui potcft, d.ifipater mttiieri^, 

fxcc. rct }ud. Ldur. Calcan conj.12. ad pri. de jnre dotium. 

tnztm^numer.^.. y^lexand.in l.x.nMmer.y. Ideoquc ctiam multi in cafu , ubi 

de verber.obltgat.HipfoL Riminald.Inflit, f mcrita fafta cft donatio , illam ni- 91 

ded0nat.1nfrincip.num.72s. Intcrprc- hilominusprodonanonccaufa mortis 

tcscniminlociscitatis decotantuiTLi habcndnm cxidimarunt. Idquctan- 

aguiu 5 an proptcr illud vcrbum addi- quam vctius dcfcndit ihorfiing. d. qua. 

tuni vidcatur dc facccffionc futura_» Jlion.20. 

pa£lumcirc , & licctcondudant, quo- Dcindc3dvcrrcndum,pIcrofquc 

ticsrciparticulariadditur, quodturrL» quihanc fcquuntur dodVrinam , dc/ 

non fuccclHoncm dcnotct,(cd cx con- caufa tali loqui , ob quam quis ad dan- 

traclu pcrcipi intclligatur: intcrimta- dum fivc donandum obftridus 6c dc- 

mcn nonncgant, cxdonationccaufa_f vindluscft, uiputa fi paterqui dotaro 

mortispcrcipi> fcd iftudcxaliisvcrbis tcnctortiliam , dotis nomincdatali- 

ufurpatis dijudicandum in mcdio re- quid,vcIquandois,quiobbcncmcri- 

linquunt. laad rcmuncrationem naturalircr fal- 

Quod fccundo dc caufaadmor- tcmobligatuscrac.donationcmfacit, 

90 tis mcntioncm "f acccdcntc didluiiij nani tum quia iftud non cx mcra profi- 

cft, idgcncralitcrvcrumcncnon pot- cilciturlibcralitatc , nequcadcopcni- 

cfti ftd commoda indigctintcrprcta- tus a Iibcro cjus dcpcndct arbitrio, 

' tionc. ^imziCxBartol.indl.l^arrtJi quam vclir Icgom diccrc donacioni, 

fUM mortii , de cofidiS. indebit. & qui faciIiusadmittitur,utobcaufamiiIam 

cum cx fupra citatis fcquuntur, fimpli- antcccdcntcm , quo obligationis via- 

citcr dicant , ibi prxccfliflc caufam cx culo rcdlius fc libcrct , intcr vivos po- 

quo colligcbatur donationcm iftanij tiusquam mortis caufadonodcdiflo 

if morris mcntionc non obftantc pro vidcatur , ficinhistcrminisdifcrtclo- 

donationcintcr vivoshabcndam , ta- ([^^ituT K^/exand.ind./.^uadotis.tiumj 

mcnprxfupponunt , talcm fuiflccau- rcquiritcaufam obligatoriam , & cla- 

fam , cx qua viriflmilitcr hoccolligi xiws Riminald.jun.C (J\{enoch.in hcis ci- 

poflic_. : interim vcro qualis illacau- tatis. 
^ fa fucricvcl clTc dcbcat.non cxplicant : At quando cx caufa illa. ob quam 

*'^*quarcnifi prius hocdcxtrecxplicctur, fadacftdonatio , planc non dcvin<2us 

do£ltina iftahuc accommodari norij cft donator , urpotc quando , ut in_» 

potcric. propofito , cxtrancus qui dotarc norL> 

Et faoc cam non ita gcneralitcr tcnetur , dotcmpromittit , tum tan- 

intcIJigendam cflc, vclcx eo manifc- tumabcftutob hanc caufam donatio 

ftum eft, quiamulrarpoflunteflccau- magis intcrvivos quam caufamortis 

lar, qua:ad donandum ahqucra impcl- intclligatur , tit cjufmodicaufa ncirL» 

lunt,&tamcnquatcnuscum donacio- confidcrarioncmquidcm vcniat , fcd 

nc mortis caufa fimul confiftcrc pof- ca ■[■ non attenra nihil ominus donatio 92 

fuat,nihilimpcdiunt, quominusdo- cxmcra Iibcralitatcprofcdaintelliga- 

natio mortis caula facla intclligatiir. tur , & dccautdcaliafimplicidona- 

iDccjufmodi igitur caufa intclligcnda tione judicandum fit , uthrmac_.0/- 

Vidctur do(5lrina ifta > qua: quia mortis drad. confilj. (k ) Socm (en.coKfil.sjsoLt. (J(^ 

caula donationi non convcnit , dona- 'voium.t. Decim confiLzie.gumer.t^uinto, 

. tionem intervivos omnino rcquiric-.. Rimtnald.fun.c0njjl.2s4. nu?/ier.Jecundo, 

IjLTalcm vcr6 caufam ncquc dotem nc- (rrconftL29s.numer.70. Decianusconfil.}, 

■^quc matrimonium eiVc , cx cc nianifc- numer.ty. drconfti.7. numer.t2. volum.r. 

L L L Ubi 
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Ubi in fpccie de donationc ob canfam cflcaus , caP, tmm cePme , de md- 

matnmoniifaaaabcxtrancoJoquua- %t. £x h,s ctiam facilc refpoodeii 

tur , atque canaminimeconadcran. potcftadtcrtiumaqumcntumVTcon. 

damfediithilomiQaadecaiitacinera^ Anguinitatis cooiiderationc dctam; 

Iiberabcateprofe^ftatueDdttineao ptufiLi. 

cbocludunt. Quarcobhancetitoifa- vj 

tioncmdoariaaiftahdcperciiierenoa «^fi^ddonandum qniscon- 

potcnu. fingoinitate movcatur : tamcn f hacc 55 

ctiaaicaafanibilimpcdtt, utproptc 

} Prcterts illa tntelJigeoda. erit^ vsi\!a,\a qoam velit lcgem dicer^ 

decaulaproxima^ nonaatemremqta» donationi & in mortis dcmom cven- 

cum fempcr caufa proxima potius ^""^ ^^"i confcrrc pofljt, atqucadc6 j 

quam rcmoiaartcndcndafit,5rf/</./»/. n^orcis mc-nrioncm additam , vr# 

€xpUcito,c derer.permut.O' inl fubfrx- ^**'^^ vidratur. Jdi ocjuc eiiam k^- 

$txtm C. de tr4ftjA£i. PanJ.toit/ji^, nit- ^f*'^ *» /. q»u dotu , banc limira- 

iiur,4V9i,t, ti<>Q^inreprobaimotus,quiaquiliber 

. ^ . ^«^«^^^^"''«o^tinfuampraBfcrrcalienau 

y Sic ctiam caufa finahs potius f l- prafes , c. ^ finnt, & propterc^ 

quam impuluva confidcranda , not. donacor dum vivit , vidctur poiia» 

gUjr.&Dd,mLt.%fe>:utftdefoJiuUtCe. m quam dcfuacio providcic vo- 

fhsLeMpizji» iuimer.7S, atqoe itado- * laiflo-:': 

annam ifiam decJarat.^«4Myir«.Mi Et Jicet q uidam ad hanc rai ionc m 

d.th. de doKat mprif$cif.nHm.9^7, Hoc rffpoadeaot , illum Jocum ncn habe- 

vcrocafu tam dotis quam matrimooit rc , qoando cffcaui dooationis polb 

caulam rcmotam potius quamproxi. morfcm collatuscft , cum intcrimni- 

mam fuilfe fupra ij. fundanicnto po- hilominus rc donata frui poiTitdona- 

flcriorisfcmcniia:probavimus, & iil> tor ; irtudtamcnnonlarisfacit, cuitl. 

fimiliindonattoneabcxtraneo matri- aibilomious intcnmdcvindus manc. 

moiiii caoia &damatrimoaiam poti- at dooatione , ut pceoirerc ncqucac \ 

uspro caufaimpuhivaquamHnaliha- 6c doaatartoaotci^decedentc» otrcs 

bcndumeflc,poftaliosfirmat Decian. donataadcxtraneumtraofear^ praitcr 

ind.cofiftlj. numer.17. voUm.r. Nihil vohmratcm fuam pcrmiitcrecogafor, 

igiturhiccaufairopcdircpoicrit, tit-, quod quia proptcr juris prxfuirptio' i 

ptopcctca mious promiiCoiftamortis ncm ab Alcxand. confidcrarani vc nii- ] 

caofifiiaaeinfiotelligarot. Urutdcoj. milcQoocft, cxiftimindum o 

qaedoftrioaiftafercliabeat, quitfta- podoseft» com otfibipotiuiquunL, 

mco omncs illx caufas qux circa pro- ahis coofoJat » confangQibiface honj 

miiTionemconfidcrari poflunt, nunc obftantc mortiscaufa magiiqoamin- 

portvjium jponlatam fubito poftcon- tcrvivos donare \ oluinb, idquc fecu.' 

traclum matnmomum & quidcm an- tuscft etiam Hnninald jHn.ccnfil.2s.} .t-:'.^ 

tcDiiciflampromittcntcmdcfunaa-» «wr.7/. Quin ctli dcmus , imiuuno. 

eft,ccirint«otnonampliasdcdoteae- nemiftamiore vcram cffcilla tanu n^ 

que de matrtmooio> ciosveoneribus. bacpercioereoonpoteric rom uuul, 

foftioendis agaciir , utiqoecau&iJI« in propolitb Dncifla promittens do* 

ampUus in confidcrationcm veniro tcm , quantumvis confaoguinttaro 

ncqucunt , fcd cafusiftcpotiusfccun- mota fucrit , hanc ramen caufaHi^ 

dum prxfcntcm ftatum dcfinicndus apud fc tantum valcrc non pafla_» 

crit , utinultimofundamcncofirma- cft • ut proptcrca lc viva pccumariL, 

tumfuit. Cd&iicceoimcattfiicd&c banc' conccdcrct , fcd oihiiom nus 
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noneffcfluni tantum fcd ipfam obU- 
gationis fubftantiam in mortis cven- 
ram contulit, atquc hoc ipfo k moriis 
rancum caufa promittere vellc iatis tc- 
ftataeft, ut inprimo&dccimotcrtio 
faodamcntohujusrcntcntixoftenfum 
fuic^.Tum ctiaro quia rponfa confan- 
guincajam dcfundla nonampliusdo 
cjus commodo>fed potius dc utihtato 
mariti pcnituscxtranci agitur , atquo 
adco confanguinitatis ratio pcnitus 
ccllat , ut in confldcrationcm arophus 
veairenequeat,utin pra:ccdcntisargu- 
mcnci folutionedidtum fuit , nihil igi- 
tur dodrina i(la ad przfentem rci fta- 
rum>de quo nunc quxritur, faccrc po* 
^tcriL*. - • • 

Quartum targumcntum , ctu 
multos habcat aflcclas.nulla tamcn nc- 
quc legc ncquc rarionc nititur 6c dire- 
fte ad vcrfatur , /^. /. Se/jt , <<V Jfi/e pr*ieg. 
Nam & ibi tcrtius ftipulator atquo 
adco mutuus utriufquc conlcnfusin- 
tcrvcncrat , ncquc tamcnproptcrca.* 
miaus donatio caufamortiscfleintcl- 
ligitur. Idcoquc criam hanc limira- 
tioncm reiicit ^ltxdnd. in d. /. (^M€ dc- 
tis,numer,s. quem rffcrt Gittl.Benedict. 
in d.cMp. RaynMthu, veff^. ttftamentum 4, 
»u.3].fcfijitartotnteliigiiis. 

Narocum hicdcdonationcfivo 
promiflionc ex mcra libcralicatc pro- 
fccHagatur , quomodo quacfo tcrcius 
«quancumviscjusinccrlic, impcdirc po. 
tcrit , qiiominuscara, quamvchtle- 
gcm , imponatdonacioni, velquara- 
tionc id quod tcrtii inccrei^, plus valc- 
re »5c confidcrari pocerit , quam volun- 
tas donancis qui morristantum caufa 
donarc voluit. Prxfertim vero iftud.li- 
cetin fevcrum cflVt, m propofirora. 
mcn ideominuslocum hjbcrc pofTcr, 
poftquamDuciflapromictens volunta- 
tem luam vcrbis Cjm apcrcis dccl^tra' 
vit, quod pecunia promuri alitcr docis 
loco habcri nondcbcsc, qtjam i\ prius 
poft mortcm fuani ad conjugem fu- 
perftitcm pct vcniirct , ut dcmouftra- 
tumfuic. 



I O VIII. 11, 
Ad quintiim facilis cft rcfponno. 
Nam *}* do^lrina ibi adduda tum dc- 97 
mum xcCth locum obtinct quorics 
quis promiUt , fc noUercvocarc dona- 
tionem. Ha^ccnimpromifllo^quiaad- 
verfatur donatiom caufa mortis, mcri- 
to fanc ci^cit,ut illa proptcrca donatio 
intcr vivoseflcrcputccur , & inhister-' 
minis loquicurtexc./«i/./, ui/iitddoMd- 
tur de dcnst.cauf ni$rt. 

Quando t auccm contrahcntespS 
promiccunc, fcratum^cfirmumhabi- 
rurosconcradium,ncquciiii concrave» 
nirevellctum quia hxc promsiTiomi. 
nimc cxcludic id > quod ipfa contradus 
nacura fecum afferc, fcd potiusfecun- 
dumhancintclligirur» l.JiabunOytfL» 
frtmip. loeat. l.ft fiipuiatsts , de tifui , at- " 
qucadco nihil impedit> quominusdo- 
natiocaufa mortis ex propria cjusna- 
tura rcvocari pofsit, /. (]Maro. §. interla- 
catortm , bcat. idco nullam caufamj 
prxbcr, cur ia donationemintcr vivos 
muccturjfed nihilominus mortis caufa 
fa^accnfcarur. Noncnim ccnfauc 
contravcnirccontradlui , qui natura^ 
contradus uricur , d. cap. t^uaro, §. inter 
locdtonm^Ucat.l cjuidam cum fidum, dc^ 
verb.obltg.Sx. cjufmodi promifsio inccl- 
ligiturrebus fic ftantibus, Lquod Ser. 
Ttucde eondid.cauf dat. c.2 derermnc. 
cum aliis a Tiraq.in l.fiuncjuam 

inprinc.nHfn.t6t. Lodde revoc.donat. Ita 
in promilsionc dcnon contravenicn- 
do lcn fi c Bald. in l. cum quis de contUd. ob 
^rfw/quem lcquicur u>/Zpjf^<^. in d. caf, 
cjua dotis tn d.fall.num.ti.folut.matrimom. 
Corn.confil.t26.num.10, ^o/um.r.qvii pro- 
pccrea hancpromifsioncm diftinguic* 
abca,qua quis promific non rcvoca- 
rc , ya/on. confile. iot.2. 'verf fecundort- 
fportdeturCrconftl. 60. col.s. 'vol.3. Deciua 
conCtL239.num.te. Curt.jun.conftl.230. BM. 
mfr.4. Farifconfil. ttf. numer.ts. t/olum.z, 
7{jitt.confii.i04.num.ff. coiiiii.123.fm' 
mer.s. (ir6. quiomncshacdccaufain- 
tcr promifsioncm dc non rcvocando 
& de oblervando fivc non contrave- 
niendodiftinguunc , quos iecucus cft 
LLL z cciam 
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etiam GMhriil.ceHfift.ftMmerjt. vthmj, Scxtum argumcntu m niidjis ur- 

^incpnfil 0. numcr.6. W*w».2.ubili- gcti Nam f etfi fponfa prafcns noiu 

cctincafuquopromiflbm fuit, noru fucrir.haectamcnprifcntianonufquc 

rcvocare donationem coatra rcce- adc6cequiritur,qumctiam nuncio vel 

pCtindiftindionciii»GiErtorefpeaam« EpiftoU iatcrvenieote abfcnti ficri 

totor > tamen quando dooans fioplki- poifir denacio,(^4b/. mmmii^tmt^m 

acrpromifir obfetvAre Ac nonconcra- icdon4t.eduf.m*rt, J^r/w^MTAtfiv Av». 

vcnirc ait veriorcro & magis commu- flitMdtmM^dufmort RiminaUjun.etm* 

ncm cffc opinioncra corum qui cxifti- fil.ssi. nmmer.so.RMudenfMAiudogMkji 

marunt , cffe nihilominus donario- e4if.2s.nHm.1T. (o) (j) 
jicm caufa mortis. Idcm lcnfit Cf/>/W. Prsfcrtim vero in don.nionc fivc 

€§mfil,4^S.»»mtraf, DeetM.toi^^fil.^^ mt- ptoaiOiooe dotis caula fai^U hoc fpe- 

mrjK, v$lmmii, Non ittquc (Mnplici- cialc eft, nr etnnfponfitabrcoti mdo 

tcraffcnricndumcftillis , quioptnio. ^^iii^t»mt€LvoJ.iimc.%.seetdMtXJ<^ jof 

ncm fupra rclatam magis coriimuncm retmx9rji&Jlfm,mfu»ede jurtdtt,hmaL 

cffeprofitentur, cum hic eriam a mul- confil. isj. num.r. t^lexsnd.eenpt.^.tne*'^ 

tisnoominoris ccnfura; intcrprctibus mer.s.volum.2. Ei habct iniupcr dono- 

fit approbata, & optima iftfupcrmta- tiocaufa mortis hoc pcculiarc , vt^ 

{0 Cnriatiooe. priafquam ob donataniabicnnamvi- 

Dcindc etfi dcmui ve^ba imfiif cictor,potiosin vwn fideicommim rc- 

promiffioniseaDdem vim haberc > ac [olvatarj^mi/es ^dfirtrem, l etkmfmttr* 

99 1 fi^C non rcvocando diaum clTct-., %.don*tionis deUg.2. Riminaid.jun, dsdc- 

quia tamcn de co non in vcrbis fub- mdt.inprtnc.propefi»,Clsr, in^dtiuitit 

ilantiahbus huiuspromilUonisaclum, qudft.xjtum.).{j>) /■ 
icdinfiDedcffiumpadotomdotalium Sic etfiquatuor tantum pcrfon» 

acque ita ioycti»iscickntivittcnt^ni* liuicproniHfiootiaterfucriot^ quiata- 

bocaddttnmfbit/ptindpalemliuios mcn hi Gonfilutii f Principis ad lioe it: 
contradius naturam immutare noa* ' dcpufati fucrunt > atqucicdeooa/6<> 

potcft.ut firmar Jafpn. in d. confl.ff. col. lum afta judicii^, fcd & ipfum Ptinci- 

7. & eenfil 60. col.s. velum.j. Deatuinl. pcm rcpra:fcntarunr,ccrtcnumcrunij 

wtittmnu^mji.Cribi t^ieiat.ims.ltmit. quioquc tcftium facilc fupplent atqt/c 

fmtJfH.&mctHpLicsjA*Oid»&tJiaX^ «ficmo^iiccontraausifte noo miaus 

. Jianc elTc optimam diftindionciiLf. vaictt^aioificoraaiadiivclroramj 

Eondemrcquitur i'4ri/rdt>«M^/#iO,i7; Priacipccclebratas fuiiret # quippo 

^lum.2. Be!ion.conftl.6o num ts. T^att. cum hoc omncm folcnnitatcm fupe- 

d. cenfil. i2i. num.7. CMandell. y^lk.con^ iftuiemnium . C. de Te/lamen.Wm iifdcoi 

fil.^^. nmm s. Tholt. ?^on. conftl r y .nu.j^. tcrmi njs hoc fiimac Bimm.fimstlif.as^, 

Didae.inrmbrte, detcftawtent. part.z.nm- mmm,iffi 

mttr.ti. Crttvttti ttnf.jts. nim.7, Anttm, Ad f text. ind.tnm marittu.c^ loj 

Gmti^Uk^.vmiirjtlUttt,ctf^.wii^M^ l^ptioioloco addaAm foit^ quodat» 

Smiiidld/mm. inflit. dedamt^i» fruuif, tinct^ctfilntcrptctcsconiaionirert^t» 

nmmjt. & eonftl.st. infim. Petr.Smrd. ctm^ ftiment , ibi mortts mcotione nen ob- ' 

^ftl.24S.nmmer.4.o. {m) Ethcctdiftin- ftanrcdooariooemintcrviVosfaaam, 

ttionem hanc vcrbalcm dicat €abriel. qux verd ejus fit ratio, ncmo h jC>cnns 

(») in d. etnfU.f6.nmm. 12, V0L2. (n) quia-» rcck^ cxplicarc potuit , fcd variaj. *Sc in- 

taaiencomnianicetreccpcaeft,oeqoe vicem pugnantcs rationes cooimi- 

catet natiooeinIodscitatis.litiscipI^ kiifecotcs « totofaltcmcooireataac^t 

cata, abeain jodiandomiAim&icc^ ex ipcciali ^uadam rationc hoc de(- 

^cvdHotfdi^ «cadcccl * ^ood w«ti| mcaclo i&f 

coa^ 
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confiderationem ibi non veniat^in- 
tcrim conccdcntes , quod alioqui ccf- 
fancc racionc ida pcculiari ob morris 
ihencioncm concratflus iflcprodona- 
tionecaafamortishabendusflt. Qua- 
Tcpriurquamracioitta fpecialitatis re- 
^ius explicetur, nihil ex illotcxtuad 
quzftionts nofhrae dccinonemdcfumi 
potcric , fcd ca potius cxgcncrali illa & 
communicer aprobata dodlrina dcfi- 
nicnda crit , fccundum quam ob mor- 
tis mcntioncm donatio morcis caufa-i 
faaacfTecenfetur. ^ 

Sempcr t cnim inhxrendum eft 
rcgulx tanquam BononicnrcsCarroc 
cio , ut ait glof.tH /. omnis dcftnino. uhi 
I>ec.& Cdgnol. dertgut. juT. quam fMfeci- 
tdt, Rafh. CuTHdn. confl.tij. ^in Tejld- 
mento. coL ulttm. dr con(tl. 12^. T^btlis 
col. 2. & confi 7 g.fd^la fuit. col. /. Dtc. con- 
fil.47S. num.j. (jrconf^fii. num.f. cum^ 
fimilib. Suntcciam quiccxtumillumj 
dc donationc caufa morcis inccUigunt, 
& cur ca in illa f^cli fpccicrcvocaca-» 
nonvidcacur , idex eo provcnirepu- 
tanc , quia non (ans apparcbat de men- 
tc difponencis, quod illam rcvocarcj 
volueric : admicccnccsintcrim , quod 
fi voluiffct rcvocarc donationcm > hoc 
ci , ucin mortisciufadonacioncincc- 
grum fuiflc; ur fcnfic/V-^^^/Tibi quanij 
intcrprctationcm cucrur & dcfcndic_» 
Rimin.jun. d. tit. dedonat. inprincif>. nu- 
nitr.j}s,&(eq.& confil 2^4 numer.y^SQ- 
cundum hunc vcro intcllcftum can- 
tuoi abcfl, uc nobis obftec illc ccxc. ut_i 
cciammagisprobet, ii>ud padlum.do 
quo hic jgimus , cHe mortiscaufado- 
nationcm. Urro igirur modointclli- 
gaSjin apcrto cft, hoc rcfponfum Jurif. 
Gonfulti nihil planc nobis ObdTc. In- 
tcrprctcs vcro.qui hoc tcxru bicunrur* 
omnes deiiscaiibus loq<iuarur , iii^ 
quibus inccr vivos donatumvcl con- 
vcntum fuifTcapparcr : Sicutiecianij 
Btfirr. im d. decifjs). exprcfsc dc ciufnio- 
difpccievcrba facicm q u morcis tan- 
tiim dilationisgratia f^ct.i titcratmen. 
tio j atquc indc mtcr vivoi donacunu 
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fuerat* cife(fbu duntaxat poft mortcnu 
diIato,ut apparct cx num. 12. Nihii igi- 
tur horum aucoritatcs nos oppugnare 
potcrunt. 

Sic t etiamomncs itli^qui dona- u£ 
tioncm poftmortcm fadam pro ccn'' 
tradu intcr vivos habcndam conclu- 
dunt, quorum audoritarculrimunLj 
argumcntum nicitur « iis dc cafibus lo- 
quuncur> quibusvcl ex eo, quod irij 
exccutivis tancum vcrbis dc morto 
didum cftj vclaliundccolligipotcrat, 
dilationis tantum gratia de montj 
fa^am cflc mcntioncm > cum e con« 
trario in propodto liquido oftcnfum 
fir, ipfam obligationis fubftanciain in_> 
mortiscafumfuirtccollatam. Quaro 
ncquchic dodrinaquicquam huc fa- 
cict.uc proindccx his mauircftum di^» 
omniailla, qua: pro Iimicationccom- 
munjccr npprobatx rcgulx « fccun- 
dum quamobmorcis mencionemdo- 
nacio morcis caufa fada inccUigitur, 
addudafucrunc , ica firnia non c0o> 
ucillistucbinhxrerc > & proptcreaa 
communi rcgula rcccdcrc liceat-i : 
quamobrcm lis tanquam dubiis^cin- 
ccrtis valcrejufGs, gcncralipotiustc- 
gulx ftandum > & fccundum cam judi- 
canduni crit-i. 

'■ Quicquidprxtcrcaadevirandam 
hanc rcguhm cxcogirari <5c in mcdium 
aftcrri pofllt » quia tanicn poftcrior 
icntentianoncocantum , quod pro- 
miisioitla morttscaufafada fir > niti- 
tur, fcd & hoc rcmorcaliis rationibus 
cx vcrbis manifcftisdcfumptisfirmata 
■ fnit , nihilotninus lcntentia ifta robut 
ac firmitatefuamhabcrcporcrit. Qujc 
deniquc mcntis conjccluraj fucrunLj 
fubicdx, ad illasfummatimrcfpondc- 
ri potcft, primbin plcrifquc prarhippo- 
ni quafi hic dc docc pro oncribus ma- 
trimonii fuftinendis conftitucnda_> 
agacur : Cum ramcn nunc mortc fp6n- 
fx foluto matrimonio dc eo potius 
quxracur > an pccuniam dotis loco 
promiflam roaritus tanquamcxtranc- 
u$ lucrari dcbcat: id quod cum ipra_> 

L L L ^ . dotc 
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dotc cjufdcraquc privilcgio nihil ha- 
bcc cosnnuine. Ceflancc igicur prxiup- 
|itffito cc0at ctiain dKpofitam. Dein- 
de in prxfumptionibnt illis potiffi* 
mi^ai con^deraita tuit mcns atquc vo- 
luntas mariti j cui fadacftpromitlio» 
Dulia laccrim vel cxigua habita raticnc 
mcQCisDiiciflrje promittcnfis , cunL* 
tamen in propoiito pociiCm^mhujas 
volnntasconfidciaiuiifit » utpoteex 
cnius mcra Iibcrracc promiisio ifta^ 
profieftacd^ucfupra probavimus,qaa- 
ic hac cciam dc caufa mmus valcbunu 
prcfumptioncs idx. 

Prxtcrca pkraqucargumcntade- 
^ndentabco , qiiod iapotcftato 
]>ttciffi6 promittcntis fitum cflenoiL» 
flcbcat > dotem pronudkm ccvocaro » 
<um tamcn hic non dc co ag3tur , u- 
trum Ducifla mutata volunratc do- 
tem rcvocarcpofsiti fcd de co tantum* 
anpccunia» qns dotb nomiocaKter 
non ptomifia fuit , qu^m fi prins ad 
iponlam poft obitum promittcntis 
.perveneric > rponfaantcDuciiTamdc- 
ccdentc, pcti<5c lucromariti ccderc» 
debcat , an vcro proptcrca , quia cafus, 
inquem coUata fuit promifiio , nun- 
quam contigic, iHaipfo iurc evaoucnt: 
^uodiancaliconm plan&efti revpc^fi- 
di £Koltatc, Nihil itaqne hucpecti* 
nent pidSiiii(ptioacs'cz cp. dc^iqu 

Quin ctG dcmus , Dociflam in pro» 
pofito dotcm icmcl promiilam poeoi- 
tendo revocareampllos non potniilc/* 
jftad Qmcanon impediret , ut propte. 

rca minus promil^io ifta cx cOr<^uia irL» 
if mortis"t"cvcntumcoIlatacft , mortis 
caufa fada inteiiigacar , acQucadco 
fponfa ante dcccdcntc C^afteuat , ajL* 
pofta|iosdocct JtisMv^ii^^arxr. /aj^ir. ie 
N etMuf,i»pn»e^jmmju, (f ) Oeniquo 
mulcacxiisdefumu funt, qux inhac 
quidcm fadi fpcCic nunquam conti- 
gcrunt, fedmfuturumdcmunicvcni. 
rcpocucrunt^ cum camcn prxfcnsrci 
ftatuj potias confidcrandus , dt c«co 
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tantum non autem ex ruiuio cventu 
prxfumptiones colligen^xfiotpcc ju^ 
lacicata^. 

Qninfmo ultra ea qux jam dixi* 
mus , prxfumptiones iftx claris vcrbia 
^ pacifccntibus ufurpatis noo funt con> 
fcntancx, fed iisdiredoadvcriantur: 
quamobrcm vel hac dc cauta co minus 
ponderis 'iubctc porenint. 

Kltfilvnim prsrumptioncsvcrbtf i^' 
i dtipooeotc aiiirpatis coo vcn ianr» ad* 
mitten^x non funC-« , B4rr§/J)i Lt, in^ 
fn. C. de liher. Pr^tor. & tn l.fin. dd Tre~ 
kelL ?4ul dt CafiroJ, Lonfil. iss.in ^n. vo- 
lum.i. Corn. coaJiij»t.(ol^ feaultim. o/*- 

}kfim.'<pmfil.»2i, imfi». v§litm.i* Cm,, 
jmjnti^6fi.mmer.s. Parifconfit^t.mm- 

mer.is. volum.3 Burfat.confifj.nunt.i^, 
ubi hoc comninnitcr rcccptmn cfTci, 
ait •■ Iil4"*^^o^"^" ^f'^^'» habcrCjJicct 
magniB & fottes adfiiu voiuncatis con-^ 
' jeaurcttt pcr teit. ^i. imufi^memt^t c. 
de tefi4memtjm^.d§eetBMidjml»i.imim. 
C. de Itber.freter. &e9mfiL4»s. voluraj, 
x^lexMnd. conftl. 139. numer.s. volim.i. 
Cravett confil i6t. r/umer.is. Cabriel.con- 
fil.it t.tunn. tt.& con/ii.tii..BHm.-ffi.voLi, 
' MtmtimMfttm. eemfiL/s-Mmm.i^. beetMme 
MtfiU, mmm.Si» veUtm. /. Pcr hsec ira-> 
quc omncs illaErationtttqnae prp m r n . 
tiscooieduraconiiderata fuerttiit*^* 
muifacilc tolluntur , utproptercanc- 
ccifcnonlit, ligilJatimadillasrc/fion- 
dcrcquo tameo magisappareat,qu4m 

debilcs acque imbc^jlcsaBt,ptacis vi« 
deaaufdc fingnlis. 

Primuinargtunentiliiid pnrfbtlq. 

nc dcfumpium pariim urget. Notv» 
cnim tum tcmporisdc dotc rantnnij, 
kd etiam, dc potifsimiim quidcm, 
matHmoniocootrahendoadium fuic: 
' Hoe igitnri^aximi rcfercoda func vcc- 
baioprxfationeuruipaCi * dclicctfi. 
mul etianaad dotis pt^inifsioocai rc- 
ferantur , non tamcn indc fcquU 
tur , Duciflam pccuniam iihm in- 
tcr vivos promittcrc voluitlc , fcd 
potiusinccUigcnda .fuoc ; lccuQdunij 

iiaiuiai» 
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naiiiram contra£ius > iia ut eatcnus fir- 
ma Sc rara mancrc debcantitlapada> 
quatcnus naturac contradus ed con- 
rentancum > quippc cum contraveni- 
rc contra^ui non cenfcatur» qui natu. 
racontradlus utitur /jM^ro. %jtiterIo- 
ftHr.em UcatU.qHitlam citm filium de ver- 
Jvr.olf/igAt.cMm aliu fnpra in rifponfionc^ 
jtd quintHm MrgumentHm adduclis. Prx- 
icrtim vcro ilia in propolito ideo mi- 
ous hoc prxflarc pofTunr^ut propterca 
pxomidio i(ba intcr vivos faQa vidca* 
tur , cum non iplt obligitioni iive pro- 
miilioni pcculiariter addita > fed tan- 
Cum in principio gcncraliccr prxmitTi 
fucrint, pcr ca» c^uxin jam diduloco 
firmata fucrunt. 

\ Nam^^^omniailia, quzdcclaufula 
dc nonconrravenicndo& obfcrvando 
contraclu di^a funr, iiuc cciam rcdc 
accomiiiodjri poilunr.ldcmdcclaufu- 
la omni mcliori modo in accclloriis 

. Untum poGta> quod tum fccundum 
naturam contradus potiiis inteiiigcn- 
da fic.quam utcam immutct , tradit 5"/- 
mon de Prat. de tnterpret. nlttm. iHfluitt. 
Ub.z.dub.i (olut.t4..nnm.2S. 

> Qiiin & rtlusdicla ui prifr.rionot 
cjus ctHcacia: non hmt , ut naturx con- 
traclus derogarc pollint > (cd pocius 
concluuocontradtus & vcrba, quibus 
illciniruscrt ,atccndcndaliinr , ut poft 
BaU. inl.ft valuntatc.C.de rcfctud. ven- 
dit, & in l. contracitis. col.2. defid. inflru' 
ment. Jafon. tn l. etegjntcr. i» princtp. 
numer, it. de cond. indeb. Purpurat. tn^ 
i, cum ^uid. numer.tto. fi cert.pttat. docet 
Menoch. de prajumpt. Ubr. a.prtfitmpt.^t, 
mer.ts, •»! #viii"> - j 

Sccundum argumcntamMi materia 
fubjcda tum quidcm rcclcproccdcrct, 
Cdos hmplicitcr cflct promifla, fcd 
cum dotis promiQio in mortis cvcn- 
tumexprefs^ collata nc,atque tixcnc 
hujus pa^i matcria lubiccla> pociiis fo- 
cundumillam tftud ira intclligcndum 
erit> utdonatacia anccdonatriccmdc- 
cedentcevanefcat pcr )ura citata. Ncq^ 
cnimadoceboc ,uc monis caufa pro- 
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mittatur>alicnum cfTcprobaturini/./:/? 
pAttr muUtru.de jure dot. 

Quod tcrcio loco dc contra£tibus 
innominatis didlum eft,id pcr lcf con- 1 
trovcrfia non carer> ut apparct cx iif, 
quz fcripra icliquir Jafon^in dj. dedi 
§. /. decondiB. cuuf. det Baid ?t(ovelt.inj> 
dot .Privile<r.f I .iib'3 .& Dtdac. tnlococita- 
/tf.Ec quicquidalias dotis vc 1 macrrmo- 
niifavcr timi inhoc,tLiminquarto& 
quinto argumcnto contidcrarus opc- 
rctur,nunquam tamen hoc cfficero 
poterit jUtiropediaCjquo minus inte- 
grum fit ci,qMi cx mcra libcraiitatc do- 
tcm dar, rani>quam vclit lcgcm impo- 
ncrc,3c quo minits icx> qux fcipcl d (Xz 
c(l,oblcrvanda fir ,ut diferte piobatur 
in d. l. ob res. %.i.de paB. dotal. & in l. ex 
merte mfi». C. depaff. convent.cum fimil. 
quarc cum in propoHto Ducifia pccu- 
niam hanc dotis nominc exprefse ca 
icgc promifcrit > ut tum dcmum dotis 
loco habcatur,quando prihs po(t mor- 
temfuaroad iponfam fupcrditcm pcc- 
vcninct , huic (landum onmino crir, 
quicquid aius dctis vcl matrimonij 
favor (uadcac. Dc quo tanto miniis 
dubitandumcd > cum in tcrminisfk 
tcxtus manifcftus m d. l.fi pater mu- 
lieris. 

Nam t & aiias doiis vel matrimonii 
favor ultra cafus in jurc cxprcflbs cx- 
tendinon iolct, Jdj.in d.i.dc J.^.t. Mul- 
toigitur minijscontra id quodLL.cx- 
prclsc dccifuin rcpcritur >opcrari ali- 
quidporcrit, fic ncq; contra id> quod 
vcrbis cxprcflum cft,ncqj coniia mco. 
tem contrahentium ullum cfTcdiuin 
iiabere folct >utnmilis firinat Decian, 
con(.72.nu.32.voi. $. Prarterca favor iftc* 
in propolitovcl idcominusinconCdc- 
rarioncm vcnirc porcft,cum hic marri- 
nionio jam dudum foluto non dcdotc 
ncqucctiamdcmatrimomo, fcd iucro 
ranrummodomarici agatur. 

Planc t igilur ccflat dotis vei mar ri- 
moniifavor,utin firoilicafu poft Imal. 
in i.Cajw (clut .i/j atrim.arguit Strach^ de 
adjeciopart.j.nu.if? Aaft. incimj.i^rs 
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nitTH.ij. ^qualitas vcro intcr dotcin & 
dotalitiuin,quafcxt6 conftdcrata fuit, 
tantumintcr fponfum & fpon(am vi- 
rum & uxorcm locuro obtinct.ut utra- 
quc pars dotarc & dotalitium confti- 
tuerc «qualitcr & viciffim tcncaniur, 
ad extrancum autcm,qui dotarc occef- 
fcnonhabct fed fola libcralitatc ad 
dotandum movctur,iion pertincrc.nc- 
quccum impcdire potcft,quominus, 
quam vclit,Icgcm rci fua; dicat. QuirL. 
nequcctiamin ic pcrpctuumcft.utdos 
fcmpcr dotalitio rcfpondcat,fcdfa:pe 
dotalitium majus dotc quandoqucet- 
jamuxoriinopi finc dotc conftituifo- 
lct, utproptcrcarcaius antc dotalitii 
conftitutioncmdcdote illa quxratur, 
quam poftquam libcra mariti volunta- 
tcfcmeljamconftitumcft. Sicncc ct- 
jamargumcntuma corrcfpcdivis fivc 
corrclativis defumptum quicquamj 
huc facit.Nam etfi dotalitium rcfpcau 
dotis cOnftitutumfit, quiatamcnma- 
nifcftumcft,alitcr & quidcmfub cer- 
lo modo dotcm,alitcr dotalitium pro- 
roifi^um cflc, manifcfta fubfiftentcdi- 
vcrfitatis rationC dc una ad altcrunu 
minime argui potcrit , fed quodlibct-> 
fccundum propriam cjus naturamdi- 
judicandum crit. A divcrfis cnim &: fc- 
paratis non fit \\\zx\oJ fin.de calMm.l.FA- 
pnian.cxHlt.dc minor. - 

Ncquc t ullum argumcntum tanij 
firmum cft , quin pcnitus cclfct, quan- 
do divcrla fubcftratio, quippccum 
omnis argumcntandi visa paritatcra- 
tionis dcpcadeaU.intcrpofitM^iht. alia^ 
ratiofadium reformat ycap. de tranfa^.l, 
fn.derit. nmft. l. tnter Jlipulantem , §./a, 
cramdeverbor.obiig. Etin incertis noiLj 
in certis locus cft con)cduris 
TiUM.%.cumtt4,ttbi Bald^deverbor. ohlig. 
Lpedtcubs ,%.aMro ubiglojS.verbjtrgento de 
aur.&arg. leg. Quinimo fi argumen- 
tum iftud accommodandum cflet, po- 
tius cx co dotalitiumfimplicitcrcon- 
ftitutum,candcm, quam dotis promif- 
fio,tecipcfct conduionem,ut vidcli- 
cct , tum dcmumdotaluiuropromif- 
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fum dcberctur , fiquidcmad fponfafn 
Duciflx fupcrftitem pccunia pctvcnc- 
rit,& hscdotisnomine illatafueriL^> 
quam ut proptcrca lcx doti proroiflae 
cxprcfsc addita contra vcrba ac mcn- 
tcm promittentis obfervanda non fir. 
Nam&alias dotalitium refpcdudotis 
infcrendx promiflum,hanc in ie habct 
tacitam conditionem , fi dos iliata fuc< 
rit. Utut priterea hacc fcfc babcant,do- 
talitium tamenidcominus confidcra- 
ri in propofito poteft , quoniam poft- 
quam fponfa ftatim contradlo matri«< 
monio deceflit , maritus dotalitii no> 
mincamplius devtnaus non cft, fcd 
qucmadmodum Ducifla per mortcm 
iftam fponfa; dotis promiflionc,ita ma- 
ritus dotaliiio liberatur. PrzicnscniDl 
tei ftatus tantum cft confiderandus.Ea- 
dcm ctiam de caula nihilhuc facirfc- 
ptimum argumcntum,cum utdiaum 
cft, uxorComitis antc cum dcccdcns 
dotalitioiftonunquam uti fruipotnt. 
rit. Tum cnim dcmum dotalitium 
abforberc folct dotcm,quandocou/a 
fuit vidua fuperftes , interim vcro fcpa- 
rata (emper dotisadotalitiohaberifo* 
Jet ratia.Odavum argumcntum d con* 
fuetisinfirmius cft.quamut indccon- 
tra vcrba tam manifcfla quippiam in- 
fcrri poflit,Si cnim dos fimplicitcr pro- 
mifl^cflet , tunc rrdequidemargu- 
mcntum iflud procedcrct , fed cum cx 
Verbis liquid6 apparcat,3liam Icgem, 
quani qux commun)rcr obfcrvan io- 
lct.huic dotis; pron iflioni didam c fTc, 
ifti ccrtc ommno flandum crir, quic^ 
quid ahascommunis ulus fuadcat,fcm- 
pcr cnim in c6ntrad^ibus id quod 
adumvcl didumcft, pnus atrcndcn- 
dum,quam confuetudot rcgionis,uti#|y 
cft tcxl.xx\Z^\ie^\i%yrnl.jcmp€rinflipula- ^ 
tionibMs.ubi not.Dd de reg jur.lded quo« 
tics apparet,contradum fiib alia forma 
celcbraturo cflc.quam qui in rcgionc» 
illaoblervarifoict>tuoc ftandum cft Ji- 
tcris contradus , ncquc ex morc reglo- 
nis (upplctio fieri dcbct , quia proprcr 
con^edurasa certo reccdendum noru 

cft,«/ 
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mtf»3 i^ngeldoeetjdfin l. ut ubcrts.C. 
dc coHdt. CHm mUU Mdditiiis db Everhird. 
iahcoafolitisnum.i^. Siceriam nonuol 
pAfum urgec». 

Nam quotics f contrailus cx prc- 
pria ipfius narura refolvitur>non is prc- 
picrca ciuforiuscflcccnrctur, fcd fuffi- 
cit,cum eatenus firmuEn acratum cflc, 
quatcnas naturacjus fcrt guMro,§.in- 
ter Itcdtorem locdtk 

Saris cnim cfl,ut qusvi^ difpofirio 
fccuadum 1 naturam cius clfc^unij 
iorriarur , ulrra vcro n>hil opcrari ncq; 
exfcndi folcr , Bali. in rttbr. C derefcind. 
tfendit. (jHx/l. p. K^lex. corftl.21, numer.p. 
vol.s.Pdrif.confs nnmer.4^. V0I.4.. SociK. 
Jen confiL^yjiMmer.ff vol t. Bsc. inl. tfno- 
ties idem. numer.i.cr j.de reg jur.f^f con. 
fil. 47i. numer. 11. Cravett conf. 72t. nu- 
rner.ii, Pr xicrtim vcro conrra mcntcm 
atquc voluiitatcm difponcntis ut ctfc- 
um lortiatur, cxteodi non potcftj/. 
m fopdere, § c^ut ddnundinoj. ubi ^df 
Mmer.^.de acijuir.po ftdem Jdfin l. ^jui 
'Romd. numer. 14. de verb. obligat. *n /. 
'verbis civilibiH not. 6 fo^ AIck & Are- 
tin,de vuig dsr f>Hp. Dec. in l tn covtr.i')en- 
dd.infiu. dereg. jur. Curt.juH.conf.70 nu- 
nter .o.Crdvett .eonf i.nuw 11. & lonf p<fi. 
num s Caepl14l.conf4st.num.is 4, o-conf, 
CS4 r. nutn sS- 

Abuirda, quxf dccimo confldcra- 
ra fucrjnt,duplici rationc facilcrcmo- 
veri poflunt Omnia cnim illa dc- 
pc-ndcnt ab lis calibus / qiii licctcon. 
iingcrc potuerint, nunquam tamcrL» 
cvcncrunt, (cd proprcr prxpropcram 
fponfx m iftcm rcs potius ita cccidni,, 
nt Iicct pucunia ifla apud Duciflaoi 
promittcnrcm cjusque hjredcm pcr- 
ipancar, nihil t^mcn indc abfurdi lc- 
qui vcl collijji poiTir. Fruftra igitur 
huc accommodatur hxcabfurdi con- 
Cdcratio, quae lcciind'im praefcntcm 
tci flatum pcnitu*; ccfljr. N^m pra:fcns 
fei fljtus confidcrandus ,(Sc cx co po- 
tiuiquam ex faturo dcmum evcntu 
conjedurxdcfuincndjc lunt per)ura^« 
fiipracjtaca_*. 
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Dcinde, cum jura cxtranco dbtcm 
promirtcnti permiitant, ut piolibito 
quamvcliticgcm addat,camq; omni- 
noobfervari vc\\x\t ,d.l.obres %.i.dK^ 
pad. dotal. cuntfimthb. ctxit quicquid 
inde vcl in fponfam,vcl in maritum^ 
vcl etiam in alium rcdund^r iacommo- 
di>iftud nainime pro abfurdo rcputarl • 
potcritjfcd magis quia cxconvcnrio- 
nis lcgc dcfccndit , tam juris quam 
aequitatisrationiconfcntancum ccnfc- 
ridebcr. Qu'd eniin ramconvcnicns 
cfl humanx iidci,quamea, qua:inter 
eosplacutrunt fcrvarc/./.df^^rf^.Quia 
porms contra multo abfurdms& ini- 
quius cfll-r , Ducifla dotem promit' 
tcns ulcra quaoi cxprcfsc convcntuai 
fucrar»dcvindacflcdcbcrct,quarc hac 
ctnm dccaufa ablurdotum fupra con- 
fiderata fucrunt,eo minus hic duccnda 
crit rario. Cum argumenrum ababfur- 
do ccflct.fi indc icquatur ablurdius » uc 
probatur in /, tta vulneratus. tbi not. Al- 
ber. de Rofdt. ad i. Aquil. Everh. in Uco dh 
dbfitrd tnfn. 

Multo t vcro miniis maritus fc dc* \\t 
ceptum efle jurc conqucri potcrit , ut_, 
undccimo confidcratum fuit. Nam 
cum Ducifij dotem promiricns mcn- 
tcm fuam,quaIrgcpromiflam cflcve- 
licvcrbisfatis cxprcflcrit , &maritu$ 
huic acquicvcrit, utcunqucca ipfcali- 
tcr intcllexcrit , nullamtamcn proptc- 
rcajuftam conqucrcndi caufam habc- 
ri porcrit, lcd ipli potius iinputandum^ 

cur non id cogitavit, quodcogitaro 
debnit, &curcumaliudfcnfcrit> Jc- 
gcm non dixerit apcrtius, / veteribus de 
pdcl.ui in fimiiircfpondct Cephalus con- 
ftl.ii2. nmner. (r) Non cnim opinio- 
nem cujulvis & rcfupinam exidtmst- 
tioncm fcqui oporrct.nc mclioris con- 
dirionisfint ftulti quam pcriti, utaiL- 
textus in i. Serviuf, ^od vi dut cUm. 
At nullam mercturcxcuiationcm, qui 
evenire aliquid poflc non cogiravir, 
quod petfpiccrc dcbuir,/./^i/tf 
%.idcmJocdt. Haud lcio ctiamjan non., 
i«rdid4 magis quam zqua lit tntcntio 

.inariti> 
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mariti quiiix<^reninon aliter (cdu£^u- 
ramoftcndit , quam fi doieroconlc- 
quetctur,cum matrimonii vinculnm 
longe fit fondius, qu4m ut pccunia_» 
xftuiiari dcbcat: Ideoqnc cum,qin fi- 
milc quid prztcndit, nonaudicndum 
probatur,/a l.fMSiumj^uod d»tali,C.dc^ 
faSi.ubi hoe fut, Dd. Hinc quoque u.fic 
lj.matrimonii & pcrfonac dignitatem 
fraftra confidcratam fuifle, apparcc-^» 
cum practerquam quod foluto matri- 
monio omnis cjus favor ccflat,nihil 
hic quod a bona fidc qux in matrimo- 
niis rcquiri folct, vcl a contrahentium 
dignitare alicnum fit , ailu m gc ftu m vc 
fucrit , fcd scquitatis Sc juris rationi o- 
mnia fint conft ntanca.^' 

Dccimum quartum argtiincntum 
a vcrifimili nititur tantummodo cir- 
cumftantiis io prjcccdcntibus confidc- 
ratis,cum verofatis jamoftenfumfit., 
casadrententiam hancprobandam dc- 
bilcscflc &adinodumimbecillcs, hoc 
ipfo etiam argumcntum iftud fimul 
fublatum cft.Dcindevcrifimilitudo il- 
laduntaxat fccundum mentcm mariti 
confidcrata fuir.cum ramcn probarum 
)am fit.potius voluntatem Duciflacdo» 
tcm promittcntis attcndcndam cflo. 
Maxime vcr6 omnis vcrilimilitudinis 
ratio dcfumptacftcxiis> quaccveniro 
quidcmpotuetunt>nunquam autem-i 
contigcrunt,cum taraen potius pra:- 
fcns rci ftatus confidcrandi. fit.atqi hoc 
•faclopoftcriorfcntcntia longc fitvcri- 
flmilior, &proptcrcactiamargumcn- 
tumhocpotius hanc»qu^mpriorcnij 
confirmct perca,qux fupriaddudla-» 
fueruat-*. 

Quod vcro ultimo confideratunij 
fuit , promifllonem hanc tcftamento 
Duciflraeoonrevocatam fuiflc,incofa- 
n&nullaviscft. Njmcum fponfaanro 
Duciflam dcccflenr , hoc iplo proroif- 
fio ifta tanquam deficientc conditionc 
ipfo jure evanuit>ut (uprdprobatum, 
& t proptcrca nuila hic opus fuir rcvo- 
catione, atqs adeb illsfruftrahiccon^ 
fidcratuc* ut ia fiauli rcfpondct 7^«^. 
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7i$w.c«nfil,s4.nnm.if. Quinitno Ducif-' 
la idc5 in Tcftamcnto hujus promif- 
fionis nuilam fcciffc mcntionem vidc- 
tur,quia eam ob mortem fororisfiliae 
jamdudum caducaiB cflc fa^lam & cva- 
nuiflc cxiftimavir.cum praefertim jam- 
diu poft fororis filiam lupcrftcs fuerit» 
altcrideinde marito nupferit,ncquo 
unquam hoc nomine ^ Comitc appcl- 
latafucrir. Altoqui cnim, fialiquara' 
tionc fc adhuc obligatam eflc opinarl 
potuiflct , utiquc non pra:termififl'ct_., 
quin uno faltcm vcrbo id arrigiflct. U 
pcrindc ex taciturnit ate ifta potiijs co 
trarium cjus quod lupra diximus,coIIi 
gcre liceat. Cumquc ex iis qut: hadc- 
nus confidcravimus^manifcftum fiat-», 
qu^m infitma: &fragilcs fintomncsil* 
ia mentis conjedlurx in priorcrocpi- 
nionemaddudx> fequiturctiaminde, 
minime locum invcnirc poflc carTL/, 
qua:hisfubnixaeft,dodrinam,dc men 
tc & voluntatc contrahcotium potidi. 
mum in/picienda->. 

Illa fcnim tum dcmum rcdle proce- 
dit,quando dc mcnrc hac Jiquido appa- 
rcc,ut cft tcxr. inl.i.tbfniftMlta voluntM 
tvtdenterfrtbatur. C. decondiff.injert. 
in Ipradta ^.libertotbi nifi mantfefte eo. 
trartam votuntatem approbant. de funJ, 
in/Iru^.ldcoquc non quivis coniccio. 
rx ad mcnrem difponcnriscolligcn- 
dam fufticiunr,fcd iirgcntcs & ncccflfa- 
rioconciudcntcs ad hoc rcquirunrur, 
Utdoccr Bald.im l.eum vu um num. zo.Q^ 
defideuem.Caftrenf, inconfU. 2S. rumer. 
vol.2. Jaf in l. potesi. num g. de i ulg 
pup. & tn conj.oo coi pen.vol j P^rif. eoti 
jijiu.ti.Dol 2.K^lciat.tvnf.fff,col.i. Cuk 
jun.conf.j num.s.Soctn.jun confip^num. 

vol.4.Phiiip.Port.conf^j.num.t4..Capb 
couf.zof. infitt Burfat.conf,<f,. nu.». Cabf 
conj.iii.nu. 12. vol t. Prxlcrtim illaeco- 
jc^urac non admirruntur, qux vcrb 
non funt confcntanex pcr j u ra fu pri i 
pnncipio rcfponfionis ad objcda ad* 
ducla. Quxdcinccpsaddirxfunt ra* 
tioncs, ur oftendatur,criamindubio 
huicopinioni adftipulandum clfc^ a 
- • illa 
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illas unico vcrbo rcfponderl potcft, concIudunt,donationem contradona- 

c«m omniaargumcnta prioris opinio- torcm intcrprcrandam , ira ut omn.a_» 

nis fublata fint, fundiihcnra veropo- contincacqui fub vcrborum ambjtu 

llcrioiis firma atq; immora mancant-., • comprchendi poflunt , ut apparer cx 

cafum hunc minimc dubium , fcd po- locis ciratis. Urrunquc autem horum 

tiusin fcnrcntiam fccundo toco firma- cc(lir>quando, ur in propoHto , dona. 

tam fatisccrrum atqucclarum cflc,ac ror ccrra Icgc donarioni addita mcn- 

propterca ctiam rarioncs illas, quxad tcm fuimvcibis iiacxprcflcrir,ur quid 

cafumdubiumdunraxar pcrtincnr>huc fcnfcrir,(atisclarc vcl (alrcm vcrifimih- 

acconimodari ncutiquam po(rc,(cd fir- tcr ndcapp3re."»r,tiim ig-turargumcn- 

gulisctiam rcfpondcbimus. Et prima_j tum ilUid rantiim valcic non potc(^> 

quidcm rcgula ,quatradirur,donarto- uc proptcrea donario tam contra-^ 

iicoiin dubio intcr vivos fadam vidc- mcntem quam contra vcrbj intcrprc- 

ri,non ita (implicitcrvcra cfljfcd rum_, tari poffit : quippc cum hac rationo 

demum rctlc proccdir,qu3ndo nulla_, quis libcraljrare (uacapcrctur , quod 

mortis f^da eft mcnrio:namrumct(i tanquam abfonum jura ncuriqu.irrL» 

abinfirmofacla fit,in dubio prodona- admirtunt,/.r*»7 A(]Hili4na detrdnjacf. 

tioncintcrvivoshabcndaeft , & m his pr^Icrrim vcro donario quanrumvis 

tcrminis loqiiuntur primi hu;usrcgu- favorabilis.nunquam extcnditurari id, 

Ixauctorcs. de quo nc cogitatum quidcm fuiflo 

21 Arquando|dc morrc cxprcfsc di- apparcr,ur probarur/»<^ /. fivwc^^«/- 

Qtuvci cltjpotuis in dubio contra fla- Itna, &quoJ donario flridi juris (ir, 

tucndum,don4rionem cau(.i mortis fi- cft xc\x..inl.eumqHi dedonat. Rtmin.jun, 

Aam cfll:tum proprcrcommnniter ap- iHfi.dedonat §./ nnmer.jiy. Ultimara- 

probatam illam rcgulam fupra addu- tio hoc ipfo jjm cfl fublara.quod fu- 

dl3m:qua:alioqui planccverrcrctur,ut prain fundamcnro poflcriorisfcntcn- 

ctiam licct non fitis coniidcr.uc ani- ti.-v: dontra probatum f-i.t , illamcon- 

madvcrrir Cxfar Fmmag. hi loco cltato. (idcraro , ut parc(\, prxfcntirci fljru 

Tiim ctiam.quia in dubio (Undum cft xqniorcm »Sc bcnigniorcm cflc alcc- 

vcrbis pcr jura paulo poft ciranda_j. ra: potiiis igitur ratio ifta nobifcnmj 

Qiii jgitur doclrioam ifbm ctiam ad facit, quam ut nosoppugnct. Qiij^ 

hunc ca(um,in quo morciscft ficla_, hifce tandcm dc dit- inccrra contra- 

entio,accommodarunr, illi partitjm ^ibusaddira, & dc conditionah con- 

ftiidio pcrpcram cafunr abulTJdquo traQu !n(inc (ub)cda fucrunr , illa-» 

cnam in crrorcm induxir Cafar Fiu- rcprobata hacopinionc ranquam prx- 

7tj ig. Dotis autem & marrimonii fa- fuppolito ccflantc fua vi corruunt... 

Tor.qui fccundo 5c tcrtio confidcrarus Ncquc cnim hic dc die inccrra , lcd 

fuit, proptcr obitum conjugis planc dc c)ufmodi contra<flu agirur,in quo 

ccfTat, ut cjusnulla amplius ducipof- ipla obligacionis fubftantia in mortis 

ITr ratio,pcr caqux (upta firmata fuc- cvcnrum cfl collara, vcl (alrcm in qno 

ruoL'. ';•• r aliqtiid ccrto modo . legcarquccondi- 

Quod vero donatio in dubiocon- tione cft promifl'um,qnxtasncnperti- 

tradonatorcm intcrprctanda cfl, ul.. tus dcfcciC-.. 
j2jquarto didum,id rum tcxcodclccn, Nam f quantumvis conditionalis 123 

dicquod libcralitas.cum mtcr virtiitcs contra<Jiiisad haercdcsrranfircfoleac-,, 

rcfcratur,favorabilisc(rcccnfcrur,tum idtair.cn locu habcrenon potcft,quan- 

i ctiain quia imputandum cll donatori, dovcl cx vcrbis ulurparis (ivealiundc 

curcum legcm potucrit apcrtius dicc- divcrfum apparet, vcl conditioappo- 

' ' rcidprxrcrmifcrit.Nam hincplcriquc fitapianedcfecit pcr juraiupra citata. 




Mani- 
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Manifcdum eft igtcur ex hifce omni- 
bus>ut randcmconcludamus, priorcm 
iilam fcntentiam non fatis firmis niti 
rationibust contra vcro poftcriorcnu 
folidis jurisfundamcntis fufPulram cf- 
fc, qu3mobrcm non ambigcndunu, 
quin huic potiusqu^m illiaddipulan- 
dum fit. Quiniroo licct prxrcrca inj 
medium aiia proponerencur , quibus 
vei prioropiniodcfcndcrctur, vcl im- 
pugnarctur p6(lcrior:quia tamcn illa-> 
vixitaccrta atquc firma clTc poflcnc-., 
utjOmnem fcrupulum pcnitus cximc- 
rcnr,& non dubium potiusarqucanci- 
pitcm aliqucm rclinqucrcnt, idcoct- 
iamin hoc dubio fccundumpoAcrio- 
Tcm fcntcntiam tam rcfpondcndunij 
quam judicandum circC->. primu quia 
in apcrto cft , cam vcrbis a conrrahcn- 
tibus ufurpatis <Sc fupra confidcratis 
magisctleconfcntancanij. 
iz^ Indubiocnim fcmpcrycTbis t ftan- 
dum (Sc fccundum ca dc mcntcdifpo- 
ncntis judicandum eil, quantumviscx 
conjcduris quibufdam aliud poffcc. 
CoWxoxyUtprobMturinl.fialij.hi fn. dc^ 
Mfnfr.Ugdt.&in l.in Ambiguo.& in Us qui 
, dMcenda.inpriac.de reb.dHb.l.nepos Procu- 
lo.de verb.figntf. /, non alitcr. in princ.de^ 
ieg.j. l.Aureltus. § . 7" efiator. dc liber.legat. 
^.jubcmiis. C.de Teflam. quippecumcx 
verbis difponcntis mens cjus potidi- 
mum dcprchcndi folcar, e.porro. de Pri- 
w/eg.c.ad audientiam.de Decim.c.fin,de-J 
•verbor.fignif.l. Gallus. %.t.de liber. dr po/l ■ 
hum l.cum unum,C.de fideicom. Sc volun- 
tas hommis itaconfilht in vcrbis , uLi 
facics in fpeculo , ut ait Bald. confil. iti. 
'vol.s. (\Mdm refert Cravett. comftl. 20. inj> 
princ.&confil.is. num.d. Rol.a VaU.confil. 
fiS-nMm.i7.vol.2. Nemo enim aiiud vo- 
luiffecxidimatur > quam quod verbis 
cx^it(!^tyl'^f>cr.de fupeU.legat. IdcoquC-» 
durum efie proprer divinarioncm men- 
tis ^ vcrbis mentem conceptam de- 
monftrantibus rcccdcre, cummulta-> 
movere potucrinc difponcntcm ,qux 
nos laccaut , dixit Corn. confil. 272. colj. 
V€rf,& maximi vol, 4., quem rcfcrc oi/- 
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ciat.conf1bo4.num. 14 . Curt.]un.cenfii.6}. 
num.6.& Burfat^onfil.s6i.niiM.s7. Nani 
cumvcrbaad OTmonftrandam volun- 
tatcm di fponcnris pcr fc faris fint certa, 
voluntasvcrocx conjcduris ita ccric 
colligi ncqucar, quin dubia adhuc ma- 
ncar, ccrteabfonum cftct^fi proprcr id 
quoddubiumcircr<5c inccrtum, accr- 
torcccdcrcliccrcr , utconfidcnt Cra~ 
vett. confit.14}. tn fin. & fj^fenoch. confit, 
JS2 num.if. Atquchmc inccicbriilla_»i ' 
caufa Comitum dcScfl]s,qua;multo-' 
rum JCtorum ingcniacxcrcuii,rcpu- 
diatis conjcdurisquantumvis urgcnti- 
bus,pro verbiscontra camquam ipfc-» 
dcfcnditfcnicntiam , ludicatiim fuiflTc, 
tcftatur (J\tar:^n. in rpiipm dt fdeiccm. 
(]ugfi.ip. i5c ira in cafu (imiii lam in Ro- 
manaquam Florcntina Rora oblcrva- 
tum fuiflc , apparcf cx Riwm jun. conjil. 
i2S.& ^oan. l intcnt.Hondcd in confil.co, 
Ita ctiam in Apulia judicafll- rcgiarrL» 
Audicntiam,profirctur francifc.rivim 
dectf^si.infin. Sicctiamin nobiliilIa_» 
controvcrfia Honoldinaininciytolm- 
pcnai.Camcrx judicio (ccundum 'apir 
■nV judicatum fuit,quantumvis multi 
pra:cellcntcs JCti 2igtvoiuv acritcr dcfcn 
dcrinr. Secundo , idco jnxra poftcrio- 
rcm fcntcntiam judicandum,quiaca_» 
gcncrali ik communircr approbara»» 
nititur juris rcgularcum c contrario al- 
tcra tantuni limirationibus lisqi noii_, 
fatis ccrtis, fcd dubiis admodum ful« 
ciatur. 

In |dubiocnim pro rcgula judican*' 
dam cdiUt not. Dd. in /.2. fi i/uis in Jus vtl: .'^ 
cat.non icr. & in l. (ui4s (]itog^. de hared.in- 
fiit. & tn l.quoties fi ijmis caut. Jafin t.posi 
dotem. num. g^.folut.matrim. Qui ppo 
cumis. quiprofchabctrcguljm,diea. 
tur rem ccrram & indubitatam habc- 
rcdoncc allcgans cxccptioncm illanL» 
liquidb probcr , Felin. tn c. o^uoaiarn fre- 
ijuenter.in prin.col.^.ut lit.non contcfl.Jaf. 
in l.catera in3.n0t.de leg.i.Decim cotfil. /. 
in princ. & confil. loi. col. 2. Cagnol. ia 1 1. 
num.21.de reg.jur. & in l.i.nam si.C. d<i^ 
paii.Becaus conftl.39.num.10. 

Tcrti6 



Tcrtio quia in f dubio infavorcm 
proQiinbcis facicndacft intcrprccatio, 

mPt Oldrad. co»fihs cd2 Jm0Uon/tl i'- 
tJi Joan.de AnMn.conftUs.ttfin.Dectus 
mftliSf-itprtnc. atquc ita accipicnda 
fuot vcrba , ut quoad cjus ficn pofliL» 
minusobligcnt promittcntem utlcn- 
fu AHgel.ta conftl 6?.ciredfin.& Dec. con- 

C\l.42i.tiitrn.g. 

Quartotquia oftcnfumcft, banc 

rcntcntiamconfidcratis ncgotii hu|us 
nualitatibus, utnuncrcsfc habct.lon- 
gccflcarquiorcm&bcnigmorem alrc- 
ra ln dubio cnim fcmpcr arquior & bc- 
nigniorlopinio pr xfcrcnda cft, (tnhisL 
Titiiu de condit. & dcmonftr. l tn bello, §. 
CodicilI.de cjpttv. &pofiltm rever.Uea^ 
qM4 §./« re dubia.lfemper tn d>thtu. de reg. 
lyr. quippc cum bcn.gniorcm mter- 
prctaiioncm fcqui non mmusiuftius 
^t,quam tutius , ut ait JCtus m Lproxt^ 
' -edehtsquainTeflam.detent. Qumto 
quia probatum fuit fupra.maritum hic 
dc lucro captando,altcrum vcrodcda- 
tnnovirando ccrtato- 

In dubio t enim pro co rempcr , qui 
dc damno vttando agit , judicandum 
cft.& contra cum ,qui iucrum captat^, 
/ fin. §. licentia. ubi. not. Dd.C.de jHr.deU-^ 
hcr l.qut Mutem in princ.juna.% .ftmili^ 
r»odo dehis cfuiw/?Jud. crcdtt. l.nonputo. 
^obttnent Dd dejur.fifc Gabr.confiSt. 
W/ Scxto, quia pottcrior fcntentia 
&iilitat pro illcqui Tcftamcnto hircs 
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inftitutus fucrat,qui dc co lab<»rit,no 
amittat id.quod libi tanquani^tcdi 
cxTcftamcniodcbctur. \ 

lodubiocnim pto Tcftamcnto1\u- 
dicandum cft,/ fipars. detnofTcfiaw.^ 
fin de re judic.l Gallus § .(juodfitta.tbt latc 
J^fon. tn 2. notab. de Itber. & pofthum. Sc '^' 
favorabjUus ccnfctur cflcid, quod cx 
Tcftamcnroprovcnir.yf/e-v./^/.yJ/A'* 
num.i.ad Trebci.Decian.confif nr/m /4' 
vol.2. Scptimo, quia lumcxhisipfis, 
qui jam diximus,tum vcro ob id, qui^ 
mantus nititur |urc quodam fpccuh, 
&quidcmfaiis controvcrfo, manifc- 
ttum cft,parrcs c|us admodum odrofas 
contra vcro altcrms favorabiliorcs cf- 
fc : Nam vcl hac dc caufa in dubio pro 
hoc poriiis.quAm pro illo judicandum, 
cumodjarcttringi , favorcsvcro am- 
phari con vcniant: Praifcrtim t vcro ca, ,30 
qux a jurc communi cxorbitant, iHj 
confcqucntiam trahcnda non funt_., 
i.(jua contra.de/egib. /. pracipimm infin. 
C.de appell.c.qMamvis.deprabend.ina gtof 
crdin.in cU.verb.in eifdem.de ata.&tjitd' 
ttt. Romau.cot1f.13p. Alex.in l.in confiante. 
nu.s.folut.matrim.Jaf.in auth.cju.ts a^io- 
nesnum.22.ver{ fuergo.Cdefacrof Icclef 
Oclavo &i uhim6>quia maritusado- 
ris,altcr vero rci partcs fuftinet_i. 

Int dubiocnimfcmpcr pro rco ju- 
dicandum cft,f favorabiliores.de reg.jur. 
l.Arrianus de atlto.& obhg.c. ex Itterts 
de probat.c.tnter dileflos.de fid.in- 
ftrtim.cumfimtL 
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Simonis Ulrici Piftorls Hartm.F. 



Andcmqusftioncm cxcadcrru 
faai fpccic ptrcraaat PetrM 
Heig. q. )t.p. /. utriufquc aurcrrL. 
opcras inrcr fc conferrc norL> 
pcenitcbir , ur apparcat , urcr luculcn- 
tius rcm cxcquatur,quibus conjugaiur 



' iritcr Cbnfilii AlfdVWatfa conpp. quod 
patcmxfcntcntisaccedit , & fccun- 
dum cam in judicio appcllationunu 
Eicaor. Saxon. ubi caula ha:c pcndc- 
bat,cft4>ronunciatum , licet contra- 
riam (cnfcriQt Lipfcnies 3c Helmfta- 
UMJidM dicnfcs. 
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dicnres^atvidereeltint-conf. Altorff. 

{h) t^vir. Vdlafc. confnh. io2.».to. 
Gd/nmddecif.iffi.J o.Fmcent .llondedxin. 
^4..n.6i.vol.2. 

(f) Idcm Honded.conf.44. n.s2. vol. 
a.Roder, Suarez., aReg. 20, n. s.Franc.Per- 
fon4l.confiL44.in pr. 

. (</) P'tnccn.Hcnded.d,corif4i.nu.S4. 
vol.2. 

{e) Ficit quod dicitur adlum feu 
naturatcvocabilcm , quando jungitur 
a^luiirrcvocabilicjus naturamaflumc* 
rc& paritccirrcvocabilcm ficri per not. 
Komxonf.j^j. Cnmm» decif.nS. n 7. verf 
fccunda ratio. 

(/) J^^P^ ^■^]'*^ 7^' %-fUcehAt, nu.i. 
ficert fet. Dec.confiL}s.H s. 

{g) Vidc CMenoch.de arbitr. judic. 
(df.Sg nnm.ij. 

{h) Gammii decif.Lufit. loj.in^n.ubi 
ait^quandodonatoresin fcripcura non 
{Irpararunt pcr divcrfascljufulas dona- 
tioncm & ejus cxccutioncm , fcd in^ 
ima cadcmqucclaufula fit dooatioinj 
cafum mortisitcmpus illud non dicitur 
appofitum in vim dilationis fed lub- 
ftantiae.ut tuncdcmum roburiSc firmi- 
tatcm obtincat, cum tcmpus mortis 
donatori obvcncriC-.. 

(t) F,c rationcs qute fumuntur ab 
inccrtis cvcntis, qux neccffario nonu 
confcquunturnihiUd rcm faciuntnc- 
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quc concluduntji^r^./. ad prohtiorent» 
/.ne^ natales C.deprebat.jaf. m l non hoc 
n.}4. C. unde lcg. Cagnol.tnl.i idquodno- 
firum n.ia.de rcg.jur, 

fl') SQqmtuv^/ex.confi^.num.r. 
vol i Cravett conf.gi. num.2. &confn4^ 
numer.ij. latiff. Fab. de ^nna confil. yf^ 
num. 28. 

(/) Vide Andr. Tachin.lih.s. controv. 
C.2J.8C fufiflimc»-/f/?x-. Raudenf.de and.. 
log.c.2j. 

{m) tjtlantic. de conjecJ. ultim. vo 
lMnt.lib.i.tit.is.num.7. 

(n) Ad dc Fachin. d. c. 2j. 

io) Addc Patremlib.i.qu*fi.ij.n,a. 
S.& s>. nc c n on Caf Fiumag. m l. 2. n.gp: 
p^. deleg.i. commxxucm & vcriorcjnj 
pronunciat Gnbald tn com.cptu.verb.do. 
natto^num.ii'. 

(pj D Frid. Pruckmjn. ccnfi i^.n. 6 
Conf.ti,n,i47. 

(^) muntic. de cofijefl. ult. volunt„ 
lib.t.tit.ij.n S inftn.wbx concludit, cflc> 
poir<. donationcmcaula mortis,quanj.f 
visadum fir, utunocalu forrc pci pce- 
niccntiam folam nonrcnovciur: vido 
ctiam Fachtn. d. c.2j. 

(r) Ef in fimili p3<fto dof ali irriro 
Bald.inl. cum Anhcmidorum C. ut in pof, 
/trg.2C in dotationc in cafum morris 

collata tcnct A/var. ralafc. con. 
jMit.i02.nH.}ff.S7. 



MERUM ET MIXTUM IMPE- 

RlUM AUT JURA PRINCHMS HABENS, 
andonationes fitie infinuatione celebrare aut 
cas coram feipfo infinuari facere pofsic. Ec 
quid ioTcflamcntis. 

S U M M A R l A. 

U DOftMtio uUrdsoo.foUdos ttimftne in- tnfjjivi. Utputa fi ab Impeume fit 

fifmationt muUis cafibus ralet rt' num. 2.& qna fit r^tio li/.d. & nu /, 

2J.aui: 



21. 4ut i regc yd alio fuperiorem 
non cognofcente n.^. Item a Trincipe 
aut Ctmite fuperiorem recognofiCn- 
te modo regalta habeat nu.^-yide ta- 
men num.z 6.ldem in aliis cum juris' 
di£lione & mero imperio inveftitis 
fechndum quofdam n. f. Quod repro- 
batur nu.ip.ptr tot. & idemftin ju- 
dicio jiat nu, iz.Declaratur num.24. 

6. Donationis inftnuatio coram ipfo donait' 
te fieripottsi ,fi w b^bet jurisdi&io- 
nem & num. 10. 

7. Tejiamentum faclum ix Dommo caftri 
qui merum & mixtum babet coram 
aOis Ju£lum cenfetur. Declaratur 
num.21.27. 

9. Inftnuatiodonationisqutdftt& nu.t^, 

DOn ationcs , qux olim abfquc 
infinuatione ficri non potc- 
rantj /. donatio. §. fin. l, data. l. 
in hac l.fecunduT». l.Jancifntis. C. 
dedenat. hodic tantum ufqucad quin- 
gentos lohdos valcnt , ultra vcro hanc 
fummam juris vigorcm nonobiincnt. 
l.penutt ,%,fin.C.eod.tit.l. illud. C.de facrof 
T.cclef 

Suntftamcn multicafus, inquibus 
haccinfinuationis folcnnitas ncccffjna 
non cft,quos prolixc rcccnfct Anton.de 
Canarjn tr.de infinuat part . 2. RiMinJun. 
Infitt.de donat.%.1. num. 376. in antiq. vel 
num,p42. novi/f edit. Julit^ Clar. Iibr. 4. 
fent. §. donatio<]uafl. i{. &feq. & O\foz^ 
csius de donatio.tit.de [nbJlant.qHa rcquir. 
'n donat,num.s.& feq. 

Intcraliosautcm"|"ctiam hic refcrci 
folet , quando donatio ab Impcratoro 
fa^acft: nam hancnullam rcquircro 
'Dfinuarioncm difcrtis verbis condi- 
tuitur, iud. l fancimiis.%.exceptis.C.de do- 
9at.& in d.l.illud, Cujus hanc vol unt cf- 
fc rationcm,quoniam coram Principc, 
quifcmper muhos prxfcotcs habcro 
folet,nihil occulrc ficri ccnictur, niper 
i.omnium.&^uje iht aot. Dd.C. de Tejiam. 
\ m Bald.in d.l fanctmm.Scd potior vidc- 
tuc ilia ratio,quia fummi Prmcipis libc- 
ralicas nulhs cjufmodi frcnis & can- 
cclliscocrceridcbcr, l.penult. C. de do- 
nat, int. vir, & ttxor. l. j^, C. dc Prapof 
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potefl uniio contextu cum ipfa dtna^ 
ttone fieri num.io, Sunt tameh aQm 
difimdin.if.Et fola Jiidicisprafen- 
tia fufficttnu.u.comra nu. 1^.1^.23, 
quod reqiiirat fcripturnm num. tj, 
quaatabeUarioaut Nstarto judicif. 
fcribtnda n.i/^. Judice mandante nu, 
tf.Forma ejus num.j^. 

t^. Inftnuationis natura & ratioexplicA' 
turcum feqq. 

Jff. Inftnuationis in aSu an Judex etiam 
Notarij perfonam fupplere pofiit. 

2J. "Pr^^anptio pro yaliditate aClus lo' 
ctm non habet , quando ea quxad 
eum perficiendum requiruntitrnoti 
fuatadhibita. 

jvent.in reh.libr.r2. <L^iare. Mant. eonf.r. 

quam rationem confidcrat Ti- 
raq. de nobiltt. cap i7.num.si. rcfcrt Ri- 
ntin. in d. tit. de donat.%.j.numer.i22i.in.D 
novifi.edit. plura in hanc fcnientiam af- 
fcrcns. 

Idcraque|tim in Rcgibus, quaruj J 
in omnibns ahis Prmciptbus fupcrio. 
rcm non recognofccnnbus finc con- 
trovcrfia rcceptum cft, Oldrad. conf^jr^ 
fjohan.Andr.in addtt. ad Specui. ttt. de tn- 
firum. edit. %.porro verf fubfcribat. tn fin^ 
Imol.inc.cum contingat.col fn. dejurejurt 
Roman.in l. CModeflinus. dedoaat. & in^ 
auth.ex Tejiamcnto. C. de coUat. Alex.tn l. 
Ccnturio.col.s de vulg. &pupiU. Feltn.tnj 

c. cum non liccat. col s- dc prffcript.Dectan. 
conf2s.numcr. 67.vol.t. & aiy citati a Ro- 
der.Suaret. in Dtjput. de LAtajoratu nu. 2, 

&2S. 

Quinimo t idem obtincre volunt in 4 
Principibus,Ducibus & Comitibus fu- 
pcriorem rccognofccntibus modo ha- 
beant Regalia,lcgis condcndx potcfta- 
tcm,aliaqi jura Principatus. Nam etfi 
quidam putavcrint , ad cos/ § exceptts, 
non pertincre.ut icnfn Alex.in d.l. Cen» 
turto.nu.2tf Soctn.jun.con f.jp.nm.^ t.vol. r. 
& ^ efenbec.conJ.42.nu.70 & Stchard.itLi 

d. l.fancimus.num.iS-& ip- afl'crcn$,hoc 
communitcrtcncrirpleriq; tamcncon- 
rra cxillimaruntjCtiam hosab(q-,infi- 
nuacione donarcpoiTCj^i'/. ind. Ijanci- 
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m$ti. &hd.L pen. C. dedonat. int.vir.& 
mxot & in con.iCo.v0i2.BdrbMt.inadd.4d 
Bdld.in d.l.fdncimM4. Roman.con.sfi.nu.j. 
AUxjC9H.tS7.n.7.& S-vol.z. Bero. conf. 6t. 
tn fin.tfd.i.Zaf.conf.f.n.pd. vol z.Mcnoch. 
conpi.n.i74.Tfjob.Non.con i.nu.is- Rmtn. 
jun.tn d tit de donat.% i.n 1230.Franc.Bec. 
con.62.nu.iS. Mantic.de ctnje^ur. ultim. 
volunt.lib 6.ttt.i. num.iff. Cdftferreus in^ 
traaat.de num.tefl. in Tefltment.requift- 
tofart.t.caf.34.. EjufmodiMimPnnci- ; 
pcs & Duccs m tcrrirorijs luis candcm 
habcnt potcft.itcm>quam Impcrjtor, 
TauI. de Caftr. confiL S4.C0I.Z. vol.z. Alex. 
tonf.1 col.g.vol T.Dee cen.si6. n.4.. &com' 
plurcs alit citati in iddii ad Roman con so. 
& a Ceephai. confil. si!> nu.ts. & a Rmin. 
jun.ind.loc.&conftl.if6.C' Cacher. in de- 
cif.?edemont.is<S' num t. 
5 Scd t quiritur hoc loco , an idcrru 
cxtcndcndum fit ad infcriorcs , quibus 
conccffacft junfdi<flio cum mcro Im- 
petio, vcl etiam abfquc tioc ? Ht multi 
quidcm ad dida vctcfum Intcrpre- 
tum non fatisadvcrtcntcs opinjti fuc- 
runt.ctiam horum donanoncs abfciuc 
infinuationcvalcrc , ut lcnfir Alexand. 
d. conftl. is7- numcr. /. vcrf ex pradtclu 
4rgi tnfcrtur. volum.2, Ruin. cenfiUs. ftw 
■mer.t2 volum.2.?i^att.confii2S.numer.4. 
& conftl. 402. numer 4U & confll.6iS. 
numer p. Roland. a Vail. conftl. p}. numer. 
^». volum. I. Cott. in memorabiltbtu. ifU 
verb. tnfinuatio. Rtmtn. tn d. ttt. de donat. 
%,i.num. 4Si. in anfiijuit & num. i2f2. in 
novtf. cdit. & Schneid. eod. tit. §. altanM- 
mer. v- 

Movcntar autcm hif6,c)uod com* 
munitcr traditum cft , infinuationcm, 

* cumtfita^^"s voluntarii junsdidio- 
nis coram ipfodonantc,quihabctiu- 
risdiaioncm,ficriponV, ncq;hoccafu 
neccflc cfie , utalius Judcx infinuatio^ 
nisnomincadcatur, ur fatis perlpicufc 
d oc uit Odojired. in d. l.faneimus. & contra 
Cntltelde Cunfirmat Bartol.tn l. fi Ctnful. 
de adoptio. (^a) 

j Et t lcquitur Baid. in d. i.fancimus. 
rcfcrcas Bartoi. & Francifc. dc rif^n. 
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confuluiflc j quod Tcftamcntum fa' 
duma quodam de Urfinisin caftro,in 
quo habcbat mcrum & mixtum lai' 
pcrium, valcat.,. 

Hoc etiam rcnuit Joann. de Imel. in 
leg.K^(\uittHs . in fin. de donatio. Canar.tn < 
Traifat. de tnfinnatto part. i.(\uxft.7.nu~ 
mer.26. &alifin ioctsfupr} citatis. H in c 
cnimcxiftimanr, hanc, dcquanunc ' 
agimus , opinioncm dcfcndcntcs, 
donationcm fadlam abeo ,qui jurisdi- 
dioncm habcr^abfque aliainfinuatio- 
nc valcro. 

Ex t co ctiani porro colligunt ratio* 
ficm , d. §. exceptis. non m fpeciaU qua- 
dam fuprcma: poicftatis confidcratio!- 
ncconfiftcrc, fcdinco folum. quod 
fummam Pnnccps [urildidioncm ha- 
bcat,atq;indcpro confirmarionc hu- 
jusopmionis infcrunt,dil"pi>litioncmj 
illiusrcxtus nd omncs quibus jurifdi.> 
dioconccflacft» pcrtincrc, ut fcnfit_* 
Ale.K d con i7y nu.7. verf. & adratto^icnt, 
Odofircd & Rtttn. ind. con. 402 num.4S.& 
Rtmin jun in cl.loco. 

Acccdii dcniq; hifccquoniam infi- 
nuatiof nihil cftaliud,quam faccrc-» • 
donationcm , rcdigi in fcriptiscoram 
Jndiccuf docct B.nt in l.ModeflinufHU' 
mer. 2 dr denat. & in i. donatio in fin. C. 
eod.tif.qMQm rcfcrt & /cquitur Aiex. el<. 
con.if7.nn.2.voi.2. Guid. Papa confiL^j. \ci 
cftaittoritatisprxftatio pcrfupcriorcttt 
Albert.in i iliudnum 2. C. de SS. Eccl. Are- h 
tin.tn^.aiia Infiit dedcnat. Julius Ciar, > 
ind.%.donatio ijuafi.is.Kum.2. 

Potcftquc t unico contextu (imiil 
cum ipfa donationc fieri,ut fcnfit Joa/i. 
K^ndr. .in addifad Specut. trt.dc infifurn. ' 
edtt. %.porronumcr.4. verffubfcrt^jat. in- 
quiens , irafcrvafi , ut donitiounico 
contcxtu liar cgram Judicc autonzan-, 
tc,&qi'.od lum dicaturj'nl^u.ira. Idcjy 
fcquitur Cutd.Vap d.Covifil z} num.ti.CM- ' 
nar. ta d.tr^ici.detnjinuat part. 1. nu.f.(5' 
ai^citati j Jni. Cijr. tn d. nuafi.i /. num.f^ 
hancopinioiicni communcm cUcsflfc- 
rcns. 

fxtquo ctiafllfolumpraifcctjaja- 
j dici* 
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dicis ad Inlinuationcm fufficcrc, poft: 
Bjrt.Bald.& dlios.^iix idem Cdnar.in d.l»- 
to.eiuaftjc.num.it.Alex.coafgo. nntner.s. 
voLi.Dkern.regul.224. Umxt.s. & multis 
gcncralitcr firmat Bertdzoll.conf,ii4.»U' 
mer. id. 

Et t quod donatio fa^a in judicio 
infinuationc non indigcar, pcr /.ifit:tnj> ' 
jure de donat. docet Bald. inl.fi ttbtpecu- 
ntdm.infirt.fi cert.fetai. qucm fcquitur 
Aretinjhi & Rimin.jun.in d.^.t.num.rs^. 
iBanti^.& num.4e4.in novifs edtt Scqui- 
rurcrgo.quoncsdonatio abco fir,qui 
ipfc jurifdi(ftioncm habct , quod tiimj 
i]Ia,quia coram Judicc fada cft, pro in- 
finuata habcnda fit, non fccusac fico- 
ram alioJudiccfadafuiflct-.Cum ut di- 
^lumcft jinfinuatioabipfojudiccdo- 
nantc ficri poffir,& ad infinuationcrtij 
fufficiar.donationcm coram Judiceau- 
ilorizantcfadam cflo. 
. Ncqjenim vidctur ambigcndumj, 
uin Judcx donans pcrindc, urquivis 
•lius,donationi,ut valcat,autoritatcm 
fuam accommodarc volucrir.perindo 
ac fi ca, coram alio Judicc fuiOtt fadla. 
Cum quilibct aclum validum potius, 
quam invalidum gcrerc voluiHcccn- 
f cat u r . 1 d q u c fc n fi t O/M mcmorabil. 
verpnfinuatio.dMvn hanc confidcrat ra- 
tionem,quia cum infinuario ad volun- 
tariam perrincat jurifdiclioncm Sc 
pud donantcm rcfideat talis potcftas 
cl jurisdicliojVidcturquod infinuatio 
tcrvenerit,ut adus valeat. 
Etfi autcm haecaliquam vcri fpccic 
abcrc vidcintur , nc tamcnnoscum 
liis incrrorcm abducanr, ipfius infi- 
tiationis narura, iSc qua: adillam re- 
quirantur,diligcnriusconijdcranda. 

Adthanc cnun non itifficit» dona» 
tioncm coram Judico faclamcflc jlcd 
infuper rcquiritur,ut adorumicftifi- 
cacioncsinicrvcniint , 5c hujusdona- 
tionis nomincacla apud Judiccm con- 
ficiancur, ur ait tcxtus w l.donatio. tnj> 
fin.& inl. data. C, eod. ttt m l fin.& ft- 
mtli^modo. C dedonat. amenupt. id cft, 
Kt iafupcc douAiionc liia conficiatur 
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fcriptura folcnnis coram Judice, uLj 
icn\\tglof& Bartjn l.iRud verb. a^$- 
rum,C.defacrof,Ec(L Ideoqj fcripturam 
ad mfinuationcm rcquirunr omncs» 
Bart. & Dd. in d. l. rJModeflinfts Imol inc. 
cumcontingat numer. Sp.de jurejur Guid, 
Papad.conftL2}. num. 11. Canar.de infinU' 
at.part.t.quafl.io.num.22.& quafi.ij. nu* 
mer.i2. Quinimd infinuatio nihil aliud 
cft, quam dclcriptio & rcgiftrarioco- 
ram Judicc fa^aa, five rcdjdio dona- 
tionisadada Judicis,ut/> d.l (J\{odefli' 
nus docet Bart.& Bald tn d.LtUud num.ir. 
Oldrad.c0nf.2si in fin.K^Alex.conf. isj. nw 
mer. 2. 'vol, 2. & complures alijcitatt ^ Rt* 
minjun, in d. tit. de donat. %.i.numer.is2, 
& confi^o. numer. 42. Eugen. confs. nw 
mer. ip. 

Hxcfautcm fcriptura ut folennis 
fit & aiflorum nomcn mcreatur,ncccf- 
fccft,ur conficiatur a Norariofivcta» 
bcllioncad hocdcpurato,£rfrf. inifia^ 
C.de re judtcat.Alex.tn La^a.& in i a£io* 
rum ff.eod.tit.de rejudicat.Abhas tn c.cjuo^ 
niam contra.coi.2.infin. & ibietiam Baid, 
deprobat. cmn aliis adduOis a Vnrpurat, 
confs9t num.4. (JHarant. deordinjudic, 
part 6 a&M lo num. i. & 2t. 

Ert rcquiritur infupcr ,utNotarius 
Scnpturam illam non quidcm pro. 
pria aucloritate, fcd Judicc hoc man- 
dmtc conficiat, ut tradit Ba/d. tti d. l. 
tliud numer.4 Canar. de tnfinuat. quafl. 10. 
numer, 22. Quamobrcm lolamjudi- 
cis prarfenriam non fufficcrc ad mfi- 
nuationcm, fcd infupcr ncccflc eflo, 

utdcvolunratc Judicisapparcat,quod 
Vidcl. donationem adadla rcfcrri,arq; 
adcoin/inuari volucrir,utpoft alios fir- 
mat Canar.de infinua part.i, quaft.t^.nu.- 
mer.io. 

Exquoctiamttlceoquirunrlntcr- 1$ 
prctcs,utrum in infinuandi adu quis 
(imul Judcx & Notarius cfll- pofljL., 
&l;ccc irtud conccdant(ut Paril^ ftu- 
diosc conrradixiflTc vidcatur Burfattu 
confil. ip6. & propterca ab co cavcn- 
duin fir) nihilommus tamcn rcqui- 
tunt, uc Judcx,quiIimulNotariuscIl, 
^UM. i circa 




circa infiouationcm fupplcat viccs 
Notarii, & idcm pfarftet.quod huic in- 
cubucrat , Baldutin l. Juliani^s. §, fane. 
VMmcr. }. verfic.ffcundo modo. C. defacro- 
fanci Bcclef ^lexdnd. w d. confil. is?. 
numeT.i.vol. 2.Canar.in d loco.i^uaft.S.nu- 
(h) mer.27. {hi) CMandeL^lhan.conf isn. 
»tpn.2i. qiii poft Bald. & Dd. pra:tcrca 
ad infinuationcm rcquirit , ut deipfa_» 
donatjoncfiatmcnrio m iplis adisju- 
dicis. 

17 Etformulam^ cjufmodi Scripturac 
dcinfinoationcdonadonis uno & co- 
dcm contcxtu f «dx poft Joan. K^ndr. 
ponit ibidcm Canar. cjuaff. 2. nmmer. /. 
Ut contradlus donationis Icribatur& 
partibus volcntibus coram Jiidjcc pu- 
blicetur & inlinuccur hoc modo jnj 
fincinftrumCtidiceodo: Ad}a,gcfta,in- 
timata,pubhcata,infinuata funt omnia 
fupri fcripra coramtali Judicc & laj 
fcriptis rcdada , ut fupr.i in loftrumcn- 
tocontinctur,dc mandato & aurori- 
tatc prardidi domini Judicis pcrmo 
Kotanum mfra fcnptum dc voluntate 
&inftantiapartiunij; ; 

It Undc fiaiulpatct,quamvis| dona- 
do uno & codcm momt nto coram Ju- 
dicc fiat atquc infinuctur , quod ra- 
jncn nihilommns unt adus i^cr (o 
diftinaid: fcparati^ut pcr ffr ttxt. /«j 
i.final § . fimiLij. rnodo. C. de donat. ant. 
nupt.docet Canar. de infinuat (}uaft.2. nu- 
wer 6 & (cquitur Bittjat.d. confipff. nu^ 
mcr 11. 

His-f itaquc ftantibusccnfcdiarium 
indc modi«! omnibus cft , ctfi ab co, 
qui jurisdidioncm habcr,donatio fiar, 
quod tamcn illa propicrea pro infi- 
nuata habcrc non poflit : quippc cutTLi 
utdidum cft,donatio ipfa abmfioua- 
tioncplurimum diffcrat,&adinfinua- 
tionem minimc lufticiat Judicis prae* 
fcntia , fcd infupcr rcquirantur alia-., 
quorum in propofito mhil prorfus 
intctvcnit,quac ctiam cx co foio , quod 
jurisdi(aioncm habuit donans, fupplc- 
ri ncuriquam poflunt-. Quomodo 
igitur quKfo ob folam donantis )u. 



risdidionem pro infintiata habcri po- 
tcrit donatio. Idcm confirmatur cx 
fcntcntia corum/qui concluduntdo- 
nationcm (aOiam ab eo.qui jurisdidio- 
nem habet, coram codcm donantc in- 
finuari poflcv. 

Nam t hoc ipfo fatis pcrfpicuc do 
ccnr,)uri$di^ioncm donantis minimc 
hocprzftarc, ut proptcrcidonaiio in- ,^ 
finuanda nonfit , fcd potius ncccfla- 
riiim pra:tcrc4eflc, utcoram ipfodo- 
nantc jurisdidioncm habcntcinfinuc- 
tur, ut cuilibcr vcrba corum rc^^c ior 
tucnti fjcilepatcbir. Nam ur abOro. 
frcdo tanquam vctuftiorc initium fa- 
ciamus ,c)us vcrba ind./ fancimm itL> 
fin. hic funr,qti.x,quu jsnon in mani- 
bns omnium h bi tur, aflvnbcre pla 
cuir. Si aliqui!>Oidinanusicaudoro' 
vult donarc alicui ulcra Kgifimam^ 'c 
fummam, ultra qu im fincinfinuatio- < 
nc nonvalct fjcJa donanoinunquid va 
Jcbit iftadcnatiOj quam ipic donaior 
infinuat > Ht v dctur quod non.quiaL» t 
fpccialc cft m Principe, ut fcautlcro^c 
valcat donatio, fivcfiat abco fivcabr* 
alio fibi , ut /. ^ in auth. hic foftta^. 
Ergo in conrranum obtinct juscom 
nmncj.r.if^fine ad municip.licm fido 
natio ifta valctjaut cft infinuat3,aut no: re- 
fi noncftinfinu3ta,tunc non va/et uJ- rr 
tralegitimam fummam: quia non cft 
dccafibus excepris, in quibus fafta do 
natio ultra Icgifimam fummam valci:* 
fidicis cam valcre,quia cllinfinuata, 
jamidcm fibiaudorerit,quod Icxpro- 
h 1 bcr,/, r.in fin.de auci^rit.prafla nd. / /. $ 
fMttquafitumad Treiel. Scd Ccrtcpotcft _ 
dici,quod valcat, quafiifla fucrit doc, 
voluntaria jurifdi(aione, Jicutaliasdi *' 
ximusin cmancip.ifionc <5c adoptatio- 
ncut \n!.i.Cr 2. deoffu. Proconf & col. 
ligitur l.s.dejdopt. Itcm qiKod do- 
nariofjdai magiftromilitum iuismi?' 
Jitibusfcautorcvalet, ut tttul.eod.lft 
ejuispro redempttone. % fi»ali. ^(.dirL, 
ifta quajftionc, qux fuit dcfattoBo- 
nonije.nonfuic jud«catum icd tranJa- 
dum. Ii£C Odoftcd. £x qmbus Jiquido r 

' apparct. 
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apparet>illiim nonfolumquxniionein 
proponcndocodccafu loqui, ubido^ 
natio ab ipfo donantc inGnuata fucrar, 
fcd 3c in rcfponfionc fubjcda manifc- 
fie didingucrcutrum donatio indnua- 
(ancnccnc. Ethcct po(Vcriorc»cafu 
cxiftimct donarioncm , quantumvis 
fadatit ab ordmario habcntc jurisdi* 
ftioncm,nonvalcre, cum «ftudfpccia- 
lcfitinPrincipc ; Nihilominustamcn 
in priorCyquando indnuata cft donatio 
videiicct , quoad ipfumdonacorciTu 
concludit, donationcm valcrc, atquo 
adeo innnuationcm^c calu fadtarrLi 
prxfupponit. Sic Sc Bdrtol, in d. l. fi 
Ctnful. diferrcloquitur dc judice, qui 
donationcm a fc faclam coram fcipto 
innnuavir. Hald, szxoind.l, ftHcimu4. 
TJcctin principio qua:ftioni$ bis dicat, 
donationcm non fuiflc innnuatatiu, 
tamcncuni dcindclubiiciat , aparto 
dvcrfa contradidum fuiflc , quod 
at infinuara apudMagiflratumilhus 
ftri>qui5cipfcdonatorfucrat> &dc- 
indc dilputac , utrum valcat inHnuatio 
coram (c fadba > vcrba ejus prazccdcn. 
tiaquibus ncgir inlinuarioncm ficljm 
de caqux coram fupcriorcficridcbCT 
bat intclligenda crunt , atquc adco 
nihilominus iniinuationem corarrLi 
donatorcfadam ponit, utvcrba c;u$ 
, cxplicat Ca^ytjn dccif,2!>j.numcr. dcamo 
^eftimo. 

Ht fecundum hxc ctiam intclli- 
cndacrunt ca> quxdctcftamcntoab 
no dc Urfinis condito ex mcnro 
Bartoli fubiicit , dc quo videndi funt»* 
K_AicxAnd. conjil. is7- numcr.j, volum.j. 
2^41 1. ccnftl. 62S. nunicr.p. & uheriut 
RoUnd. a Vall. confil.ps ■ numcr.^z. 'vo^ 
lum. T. Licet intcrim- Urfini jur;i_. 
Principis habcant , atquc indc hoc 
excmplum ad ca , qux dc Principo 
fupra diximus , rcfcrri pofliLj. Do 
cadcm fadi fpccic , in qua nimirumj' 
ipfc donans coram fc infinuavcrat-., 
clarcloquitur Joan.de Imol.ind.l.K^- 
«^uiHhs. in fi». qui cciam confidcrat-< 
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apud afta pubHci fa£>am fuifTc dona- 
tioncniL*. Sicdcincafu, dcquocon* 
fultusfuiLj K^lcxdttd. d. conftl.1s7.v9- 
lum. 3. donacio infinuata fucrat co- 
ram vicc poceftatc { ut appellatur ) do- 
natarii. 

Et quamvis ttumer. /. verf ex prn» 
addat > donationcin criamfino 
infinuacionccx fola pcrfonadonararii 
habencis mcrum & mixtum Impcri- 
ym luftmcri, idquc dcindo numer.p. 
vcrf. nec fr/tdi£lts obftat. idcm rcpcrar : 
in co tamcn (c firmarc non audct , fcd 
potius urgct rnfinuarioncm coram vi- 
ccpotcftatc fadam, & inillapcdcmj 
figit 5 ut proindc cx hifcc manifefturrL> 
fit , omncs iUos , qui doccnr j donato^ 
rem,quijurifdi(ftioncm habct> dona- 
tioncm coram fcipfo infinuarc poflo» 
hoc ipfo infinuarioncm fadlam prx- 
fupponcrc , arqucadcb hancultra ju- 
rifdidioncni donantisrcquircrc^. At« 
quc ita dodrinam iftam fubobfcurc, 
clariustamcn quamalii, quos hadlc- 
nus vidcrjm,cxphcat Cafjt.decif.20i.nu^ 
mcr. fcfttm». ubi poftquam cam mul- 
cis aucoruatibus confirmaflic > (ubjun- 
gic : habuimus plurcs autorirates, 
quod Princcps potuiflct iftam dona- 
tionem infinuarc coram fcquod vidc- 
turvcrius > fcd dubium in haccaufa_» 
facit, quia non apparc r , qnod Princcps 
diclam infinuationcm ficri fccit , 5c 
quafi omncs pr«di<flx dodrinae inci- 
picndo a Barcol. in d. l.fi Conful. lo- 
quuntur > quando Judcx donansinfi- 
nuarcC. Hzcillc. Nonigiturad cum 
cafum , ubi nullafa(^a cftinfinuatio, 
quippiam infcrri , multo vcro niniis 
hocindccolligi potcrir> quafi incjuf- 
modt donationc iniinuationcccfraria 
non fio. Ex quo fimul collitur po- 
tifiimum argumcntum corum , qui 
contra fcnicrunLj : Nam cum in.» 
apcrto fic , omncs illlos hoc cancurrL» 
vcllc» donacorcm jurifdidioncprxdi' 
cum,coram f« donacioncm infinuaro 
poflc, rantumabcft , urindccolligi 
poffic , quafi donatio hoc cafu abfquo 
KM M M f infi* 
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iDfinuationefieriqueat, utctiam con- 
trarium potius , videlicct inlinuatio* 
nem prxterearcquiri,indcrcquatur:ac 
proptereamirum ntjeos,qui priorcnu 
tuenturopiaionem>hancintcrprctum 
do<5lrinam in cuai renfum plan^con- 
trarium dctornfTo- Mcrico itaquc au- 
toritatcs horum ctiam hoc cafu ind- 
nuationem communitcr requircnri. 
um muh6 magis movcrc qucm de- 
bcnt,quam corum>quos vcl crrorc vcU 
partium (ludio dudosillorumdoCbri- 
naabufos fuHe, apparct. 

Hinc ctiam porro fcqaitur ratio- 

aanem</. ^.exceptts. minimc m tjurifdi- 
&ionc>quam habcr Princcps> condfte- 
rc,fed potius(lit pleriqjvcterum Intcr- 
prctum cxiftimant ) in (uprcma Princi- 
pum potetlatc ac pcculian corundcmj 
jurc: cumcnim ultrajurifdi(ftionemj> 
quam habct donans > ctiam in(inuatio 
requiratur , ut fatis jam firmatum fuit, 
quomodo quxfo caufa vcl ratio cjus, 
quod Impcrator condituit » fummi 
Principis donationcm ab inHnuatio. 
ni$ folennitatc cxcipi ad juri(di(flio- 
nem quam habet , Princcps rcfcrri po- 
tcrit. InHnuationis autcm dcfcriptio 
aBartoi. tradita nos planc nonoppu- 
gnat. Facile cnim concedimus indnua- 
tione donationem in fcriptis rcdigi co* 
ram Judice>mod6 id ( ut ficri nccclTo 
cft)dccjufmodi fcripturaintclligarur, 
qux aclorum nomcn mcreatur : qualis 
autcm illa cncdcbeat , fatis jam odcn- 
fum eft. Licct autcm donatio & in(i- 
nuatio ano & codcm contextu ficri 
poffunt : nihilominijstamcn pcr fea- 
£tus funt diftin£li &fcparati>&proptc- 
rea ncccITe ed , ultradonationrmct- 
iam aliud accedere, quod donationcm 
reprxfentct , & cx co quo illam fadlam 
efTc apparcat , ut cx iis qux fupra (i\Gt3u> 
fuerunt> evidens cft. > 

21 Quodtvcroquidamrradunt.iu- 
dicis prxfentiam ad inlinuationemj 
fufScerc , id non ira fimplicitcr inrclli- 
gcndum> fcd loquunrur tanrumcorc- 
fpc(^U4 quod uitra pridcotiam noo rc- 
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quiratur pcculiare dccrctum : interim 
tamcn nihilominusalia rcquirunt,quc 
ad infinuationem nccerraria eire dixi- 
mus,utapparct cxloco Canar.fupraad^ 
dHE}o.& exverh.Jafon.inl. omniumCdt. 
Te(iament.tibinum.4, poftaliosquosalc 
kgat,ait: Quando Tcftamcntum, d 
natio vcl alius adus infinuatur cora 
judicc, non cft ncccflc, quod is aliquid 
dicat vcl faciar icd fuiHcir , quodco 
pracfcntc fiat fcriptura in adlis. Eccfc 
quo rcfpedu dicat lufficcrc pracfcnt* 
am judicis , vidcUccc quia non rcquir! 
turaliquod dccr^um,nihilominusta 
men rcquiritur uc fiac fciiptura,& qai- 
dcminadlis. 

Sic t quoq uc quod Baldjn d./fi ti- 
bipecuniam. inquit , donationcm in ju- 
dicio fadaminfinuationc ncn indigc- 
rc>nonitaaccipcndum,quaG fola judi- 
cis pra:fcnria furticiar,fcd difcrtc loqut- 
tur dcdonationc fadlain judicio.Nam 
cum omnia ea qux in judicio fiunr > acf 
adlarcferrifolcanr , arquchocipfumj 
infinuarioncm rcprxfcntct , non mi- 
rumcur ultranon requiratur infinua- 
tio>qu? ut diximus,cft rcdadio ad ada. 
Et hanc cjus mcntcm cflccxcoappa- 
rcr,quodallcgat/.^«/rf'</w/«y«rtf. Hanc 
cnim itadcclarat Barrol. ibiinquicns, 
Irta donatio non cgcr infinuariono, 
quia ifta confcflio vim habct infinua- 
tionis,«Sc pluribuscxplicat/?/«>/>?tf/./<r«, 
ind.%.t.num.jtfi. inaattq. Non quidcni' 
inficias eo> quofdam hanc dodtrinaiiL» 
ultrafuos limitcscxtcndcrc , utpo 
aliosquosallcgit, facit Berta^^l. im 
conftl.114. Scd hofccnimisgencralitcic 
& inconfidcratc locutos fuifle cx iis,- 
qux jam diximus,liqucr. Cavcndunij 
igitur ab his porius , quam ur imirandi 
fint. Nihil dcnfquc huc facir Cotta con- 
fideratio cx pra:lumprionc validirati 
dcfumpta_». 

Hxc cnim prarfumptio tJocumjj 
habcrcnon lolct , quandoca , quzad 
aifbum pcrficicndum rcquircbantur» 
non fucruntadhibita,ut <socct Joan.de 
Imol.itt La Titi» ctl.^cn, de verbor.obligat. , 
. . Dccim^ 
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"ieclus in /. in contrahenda. rtumer.is-^^ 
ng.jitr. <J\[enoch. deprafumpt. Itir.if.prd* 
fumpt..f.riMmer.4i. Haud pauloigitur' 
infirniiorcftconfidcratioifta, quatrLi 
ut infinuationis dcfcdum , dc qua nul- 
lum apparci vcftigium.fupplcrc poflic, 
Camquc cx his oninibuscvidcnsfit-^, 
opinioncm hanc nuila probabili ra- 
tioncfubnixam , fcd crroncam potius 
eflc.uttandcm fincm huicrci impona- 
mus , abfque hxfiratione concii^den- 
dumarbitramur>don3cioncm UttirrL» 
abco, qui jurifdidioncm ctiamcufTL» 
mcro & mixto habct > non valero 
ablquc infinuationc. Si tamcn isdona- 
tioni adhtberecca , qua: alias quoties 
actum judicialcmcxcrccre vuir , adhi- 
bcrc folct, atquc hoc ipfoad a£la rcfcr' 
^ rct donationcm, tum quiaadinfinua- 
■ tionis vicem obtmcrct , rcclelocunu 
■bivcnircc communis Intcrpp. do^ri- 
^%a, qua donationcm coram (eipfo infi- 
nuarepofic Judiccra traditur , atquo 
inde ctiam donatio iftare£befubfifte- 
rct> non obftante , quod aUus Judcx 
infinuationis nomine aditus non fuif- 
\ fci_,. 

\6 Poftetj t^xhisprxtcrcaindnbi- 
^ um cttam vocari , quod in principio ex 
[ aliorum fcntcntia tctulimus ctiamj 
L eos , qaifupcriorcm rccognofcunt_-, 
Bniodd iura Principum h3bcant>abfqLic 
^Bbfinuatione donarc Cum plctique 
llPPjpc tencntcs jurildiclioncm , qua hi 
pr.uditi func , confi^crcnt,a nobis vcro 
)am oftcnfum , jurifdidtioncm folanij 
hoc non pracftarc, nc quis donationcm 
infinuarccencatur: Atquc infuperap- 
parct , vctcics Iiiterpp. text.iad. §. ex- 
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ceptis. ad costantum Principesrcftrin- 
xiflc , qui fuperiotcmnon rccognof- 
cunt. Sed cum conclufio ifta ctianij 
alia cOTnmunitcr approbata do£lrina_» 
nitatur, qux habcr, Principcm aut Co- 
mitcm habcntcm Rcgalia, etiamfi fu- 
pcriorem rccognofcat i^ffuo tcrriro- 
rio candcm liaberc poteftatem quairij 
Impcrator : in co facil^acquiefcimus, 
confidcrato prxlertim ftatu Princi- 
pumGcrmania;: modo nonconciufio 
iftaadinfcriorcsetiamdominos , qui 
Principum jura non habcnr > cxtcn- 
datur. 

Cattcrum qui dc donatlonis infi- 
nuationc hadcnus firmata fucrunt-., 
illa }- ctiam ad tcftamcnta coram adis 2^ 
condenda pcrtincnt.Qiicmadmodum 
zd teftanicnra hanc doifilrinam poft 
Bald. & alios accommodar Oi^antiea^ 
de conjeci. ultim. volunt. lihr.S.tit.j. ««- 
mer.jp.& Capifcr.tra^.de numer.tedium 
part.i.incap.24. 

Sccundum hxc itaqueetiamitLs 
Tcftamcntis concludimus , ctfi hxc ab 
illis , quibls jurifdi(!lio cum mcrodc 
mixto Impetio conccfla eft , confcda.» 
fint, non tamcnproiis, acficoraiTLi 
aftiscondita fint, habcndac flcnequo 
valcrc . nifi ca inrcrvencrint , qux pro 
aliis actibus judiciaiibus cxerccndis 
a(fla foicnt reprxfcntare , pcrcaqux 
pauluantc fucrunt adduda. Dequi« 
bus cum fxpius in faif^o dubitatum ne- 
que tamcn alibi fatis cxplica- 

tum invcncrim, idco pluri- 
busagcnduni 
fuiu. 
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FIDEJUSSOR QUATENUS 

PRO RE ALIA AUT DIVERSA a PI?.lNCI- 
pali obligacionc intercedere pofiic : quatenus in lcviore 
auc dunorem caulam, quacnam ea fitjlatifsime cxplicatur ; 6c " 
anproparre valcat , an in totum annullctur fidcjuflio , inj 
duriorcm caulam fada , ad §. illud. I. Grxcc. 
• dcfidcjuflbr. 

SUMMAKIA, 



7. 



fid^ujforpro re aliat tjuam in tjuaprinci' 
palis obligjtHS cfi , imercciere non 
poteR: nequidem alternatiyct et- 
iamfi propterea melior ejus conditio 
fiat,num.2. Qjiidfttriticumpromif- 
fum fttifidejufjorpecunum fbendeat» 
num.j. Quid m oiHgationibus fa[li, 
num. 4. & in obligationibHa dandi 
refj>e5lu fecundarix ohltgitionis,nu- 
mer.f. .Alia auteTHdtverfitas,modd 
eadem res fuhfit.non vitiati num.cf. 
ejuin & pro minori fummainterce- 
derepotefi.Hum 7 & ingenereubi- 
cunque lerior fit ejta conditio , quod 
txtmplia prebatur ibL Quid ft reus 
Stichum aut decem, fidrjuffor fimpli- 
etttr Stichum promiferii,num f. aut 
rei*s hommem in gtkre ,fidtjulfor 
Stichum promittat f" num.p. Quid in 
dirtrfnate temporis , numer.io.in 
di-vet fitjte condtiionumy num.iJ in 
diyerfttateioci, num.12. inadjeEIo 
foLHH<ini,num./j. Ceneralis regula 



tradiiur,vtim.i4, 
//, Fidejuffbr in duriorem caufam,quamprw' 
cipalis , obligari nen poteH , dr tjuit 
ftt caufa duriorMtiffim^ explicatur, 
num.iif.cjr an pro partc,an m totui 
■yitietiir,ni4m.jf. 
17. Fidejufforis ohbgaUo principali fimpUdt 
acccdens, jecunaum otnnts CjUS ct 
ditiones & qualttatcs acccp Jje intdi 
ligitur. 

jp. '^gatira ponpofita figno univerfali aqui- 
poUet fuocontrdrio.ride num.20. 

21, ^lcutus reteres libros falso interdum 

jatiat ex fententia Cuiacii. 

22, Fidejujfor interrogatus an intercedatpro 

X.qua Titius debet,fi rejpondtat pro 
XX. manet obligatuf m X. 
2j, Conflitutum cr fidejuffio quomododiffe- 
rant, 

24. L.rogatM.ff.MJHdat.expenditur. 
2S' L.fi ultra.C.de fidejiilj.intelledus ftngkla- 
rit frater Connan. C Cutac, 

FlDE- 



V 



FlDEjulTor prorcaha.quaraqua: 
in principalem obligationcmj 
cft^cduda, intcrccdcret non_i 
) potcft , i./f ita. f dt fidejHf 
Ideofiis, qui Stichum (lipulatusfuc- 
rat,fidcjuObrcmitaacccperit , ui Sti- 
chnm aut dcccm darcr, vcl pro co, qui 
dcccmpromifcrat / fidcjuflbritaaccc- 
pcusfit, utdeccmautScichumdarcL^ 
nonobligatur fidcjuflnri quia utroquc 
cafu prxrcr rcm a ptincipali pronii(- 
famaliam addiderat,($c (ic pro rcd vcr- 
6inrcrccflcrat: Er hoc voluir Jnrilton- 
fultus inl Gr*ce § tUud. cumfe<]ueutih.ff'. 
de fide]uJT. dum Marccllum notaflc air, 
idco his calibiis tidcjuflbrcni non obli- 
gari , quia in jlum obligationcm accc- 
ptuscfl, non quodobli^atioeius tan- 
quamalternariva alia cflct ab obliga- 
tioneprincipaJi ffipuUn- 
*em, §. /t ftipulante.de verhorum th/igat, 
«^on cnim hxc divcrutas vuiar fidc;uf- 
iioncm,cum pro rco coniundiai obli- 
gato altcrnativc iiucrccdcrc poflit fi. 
Wcjuflbr, §. JuUanui » tnfin. vel pro reo 
aItcrnativ^obIigatofimpliciicr,/./^/^a« 
^ccep0niSye§.tit.Scd potius,quia addcn- 
doaliamrcm.quxin principalcm obli- 
gationcm dcducli non fuit , inalianij 
obligationcm aoccptus vdctur , uC-* 
re^c cxplicac Counan. iibr,a. com. cap 
mum.s. 

Eft cnim , inquit > alia obligatio, 
oprcrca quod fi nolit rcus dccem da- 
, anr non fit foivcndo , api.'ciiatus fi- 
juflbr non potcrit compcUi dccrni_> 
ft irc,fcd aut hxc aut Stichum. At_i 
'equcad Sr chum potcftcogi^cum hic 
Gt extra profniilbris obligarionem. Fi- 
dejuflbr vcr6,quifidcjuflbr,nihiialiud 
debct , qudm principalis ipfo- Et hanc 
fuiflc mcntcm Marcclli idcmConn: 
colligit cx rclpon fo ip fi us ift Stich;w$ 
e4.tif. ubi cum .Stichum aut i^^amphi- 
lupa, ucrum promifl*or voluifll-r, ftipu- 
latusfucrat, fidcjuflbrcm ita ,Srichum 
3ut Pamphilum, utrum fidcjuflof ycl- 
lcr, accipc rc non poflc , rclpondct , ad- 
dcnsrationcm , quiafuturum tlVcrirL, 
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fidcjuflbris potcftatc I alium vcllo, 
quam rcus voluiflcr. £x his coim vcr- 
bisapparct,cumpotiflimumad hocrc- 
fpcxtflcjquodin fiv^cjuflbris obligatio- 
nc alia fucrat addira rcs , quam qua: iru 
principalcm obJiguioncm dcdutlsu 
crat^. 

Ufquc t p6 aurcm rcquiritur,ut_» 
eademre<i fii inc^bligarioncprincipali 
& accrflbna , ut criamfi mclior fiao 
fidcpiflbris obltgatio, non tamen pro- 
prerea m3gist'bl'gctiir, ut docct.luris» 
conluhUi tn d i. Graee §.y5" tfuts StnhkfrL» 
thf. ijmamvu eo caju non ftt ejuj C9i»dtti9 
durttr. 

Scd tqu«ritiiT hoc Ioco,an fi reus 
aliquot niodios triticipfomififlct fidc- 
juflbrvcro ranrum pccuntx,an fiJeiuf 
lio valcat ? Et Paui.de Cafircind.i.jiita^ 
fdejujforem , valcre exiftimavitmotus 
rationc,qua utirur Juriiconiultus ibid. 
Nam cumdicat, idcoprorcodcccnij 
proinittcutc , fidciuflbrcm triticumj 
promirtv re non poflc , quianonuL*. 
a;ftimario rerum , quxmcrcisnumcro 
habcntur , in pccunia numcrara ficri 
potcrt,ira pccunia quoquc mcrcc xfti- 
mandicft. Indcacontrariofcnlu in- 
fcrtin ci(uconvcr(o, quandoprotri- 
tico pccunia promirrirur , quiaiftud 
pecunia aeftimari lolct non proco ha- 
bciium, 3c li pro rc alia acctflilVct fidc- 
jullbr, tSt proptcrca cblJgatum cuitli 
circ.l^Vrro/ aiit& /rnmol.coatTa tcncnt, 
quorum opinio videtur vcrior. Quan- 
tumvis enimtriricum pccunia xftima- 
ri folcat , re ramcn ip(a vcru m nihilo- 
miniis cft, aliud cflc triticum ipfum, 
aliudpecuniam, /. tantum.ss de verh,^ 
Jig"'f.^ prxfcrca durior vidcrurcir<^ 
caula fidcjuflbris , qui ad ccrram pecu« 
nixlummam obftrictus cft , cumin'- 
tcnm valor tririci minui poflir. NcC 
obflar ratioa Jurifconlulroadduda.»». 
Nen cnim hac iolum utitur,fcd illa, 
qnod in aliam rcm,quam qu^ credita-i' 
cft^fidquffbrobligari non potcft. Li- 
cct igttur una ccflcr , quia lamcn ni- • 
hiiominus alccra iubcft , locus criiL* 

huic 



« 
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•haic Tc(pon(Oyf>erfiot.m %.affinitaUi.rn, rc, ipfc fidcjaflbr cx dic vcl fub condi- 

Jlif.de /iMpt.Ucquetektt.quodPMu/.de tioneaccipi potcft , §. $tem4ccepto.ii.l, 

Caftro prxtctca confidcrat , in obliga- Grtce.SxQ pto rco,qui Sticiium 6c P« m- | 
tioaibusdiadiad^ftimationeinqiMq- philum cooiundim debct « fide|u(roc 

doqiiedeTeoirijnt^t«mMw^«rr./ff4f« alceroachr^StichQm aucFiaiphUQmj 

•dhttnc cafamopittiooem faamquo- piomictcrc potcft. qQia)evioccil«}as 

dammodo reftringens. Namcunu conditio. Isetiam^quihominemad 
etiam tumintcgrum nihilominusfit_i dcccm, utrum ipfcftipulator volct.., 
rco , ut rcro ipfam ptxftando cvitct_* ftipulatus cft, reftc fidcjuflbrcm ita ac- 

acftimationcm , quod fideiuflbri pccu- cipict dcccm aut homincm ucrum, da. 

niam ptomitccoci permiflhm oon ef* .nevoieti. 
iet , hoc ipfodurioff videtarejascon* Fit enim deaioaithabttiratio. 

ditto. ncconditiofidciuflbrismdior. ItOB 
4 IntobligationibusfaaitamcrLi, fi quis d reoStichum aut PampW- 1 

inquibasid,quodintercft,rucccdcro luro, afidc|uflbrcvcr6.Stichumftipu. 

folct, fidcjuflbrcmprocoquodintcr- Ictur,rcaeobligibitur fidc)uflbr.Nam . 

. ccdcrc poffc . licetrcusfiidum promi- ctG hoccafu proptcr fublatam clcaio- 

ferit, exiftiaiat a^irttl.&9mm0Lmi./fi- nem dorior vidcator f)dcj uftbris obli- 

(,hpMl4tmes.^.ff.defidejMf {b) fcdhoc gatio: Qui8tameBmortaoSricholi> 
tndemomvcrum erit , ut fidcjuflbr ia bcrari poteft , rco obligaro manenrc/* 

Cumdcmumcafum,quandoipfcprin. hoc rerpciftu mcfior vidcrur cflc fidc* 

cipalis non implcto hGto ad id quod juflx)risconditio,<^././&/^«//>7/f».Undc/ 

intcrcft,tcnctur,convcniripoflit,oon colligiiur Jurifconfulros in dcfinicn- 

aatem ut quamdio fiidum i reopro^ do, utrum melior dicaiur conditio£- 

ilari poteft , atqae ita ftipnUKio noo- dejoflbris , poriorem cjus , quodoior'* 

dam comaiil& eft , fidejuflbr mot ad taa r6 promii& iiberari poteft iidcjQf. 

IntercflereQeatar:oamhocetiamca- ror,rationem daxifTe^quam elcdionis. 

fii aliud quam reus promififlc , vcl fal- Et hxc quidem ratio vcrbis Jurifcon- I 

tcm in duriorcm caCum iotcrcciTxfio fulti longc magis cft confentanca-», 

vidcrctur. \ quamquodBartoiuscjLiftimat, idcoin 

^ fiodcnL» t modo inobligarionl* illa fpcde leviorem cauiam fidc/aflb. 

bns dandi tefpeftu iecondjicic obltga* rit cenferi , qoia licet fldejuflbc fimpU. 

tioois admhti poteft ita fideiubeQs , ut drcrScicham ptoniiferit,nihilonuiiib 

in obligationibus fafti diximus , ut-. tamen ex naturaprincipalisobligatio- 

proptcrca inter has obiigationcs nul- nis, cui acccflit , ['amphilium folvcndo 

ia videatuc conftitucoda difteren* Iibcrarc fcpoau , atqucadc6cIc£lio- 

tia»», ^ ncmpcrindc ut principalis habeat, in- 

Qiiandotautemproeadearc»9 deconcludent , quod fiexprcfs^ hoc I 

qnamrcus promifit^deioflbruterce* odQmeflet, nefoIvendo]?imphiIanij 

dit,tj^m nihil refisrt, utrum ioter tiuius Uberetar , fidejuflbrem tanqaam tn» 

dtUliosobiigationemincxteris quali- aliamobligationcm, & propteradem- 

tiba$aIiquaintervcniatdiverfitaSi.rao. ptamelcftioncm in duriorcm caufam i 

dbnonindunorcm.fcdialeviorciXLi acceptum non obligari. Nam quod | 

cau(jimaccipiaturfidcjufl!br. aliamobligationcmconlidccat, facilfe 

• / Ideo t pro reo,qaidecempcoini- oonvellitQr cx his, qusBdeconiunda^ 

itttfideiaflbrinqainqaercadacdpie*- priodpaUs dc alteraativa fideittiTorit 

tatMJGrMlf$Bfrwtip.^ztn 5c in par< & aliis id gcnus panlb aatfe diximui. 

tcm pccanixreacaccipifurfidejuflbr, Quod vcro duriorcm caufam urgeL^, 

LsjUyi^esJb^* Itcmreoacccptopu- ip£ivcrba jQxifcoofaitirefutant, quz 
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fatis'dccIarant,fnblatamquidcmcflo 
hoc cafii clcdioocm, quia camcn nior- 
tc Stichi libcrari potcft , nicliorcm ni- 
hilomiaus cjas condirioncm vidcri. 
Non itaquc cxiftimandum cft, in hoc 
cafli fidciuflbriclcdionemcompctiif- 
ie , rcpugnanribus ipfis Jurifconfulti 
vcrbis,iublatam clcdioncm cflc diccn- 
tis.Quinim6 fi hoc darcmus, nc mortc 
quidcm Stichi libcrari jlTct fide)ur- 
for, quod tamcn Jurifconiulrus diluci- 
dcaflcrit. NonigituraJuriJconrulti 
ratione aBartol.non fatis confldcrata^ 
rcccdcndunij. 
9 £xtquainfcrtur>idcmobtinerc, 
(jquidem rco homincm in gencre pro- 
mutcntc fidquflbr ccrtum infpccio 
promitteret. Namctflhocciiamcafu 
iidejuflbr elcdtoncm non pcrinde ut^ 
principalis habcar,quia tamcn mortc» 
hominis fpcciatim promifll libcrari 
poccft , lcvior cj us conditio cxifliman- 
da , & perconrcqucaspcoobii^atoha* 
Cf) bcadus eflct. (<■) ' \ • 

Hincctiamre£learguitur, (irco 
X. aut Pareph. promittcntc , fidciuflbr 
X. promififlct,cum ranquam in durio- 
rcm caufam acccptum non obligari. 
NoQ lolumenim elcAionem amittir, 
fcd ncquc ctiam intcriru reipromiflx 
Jibcrari potcft , atque ado ccflat ratio a 
JurisconfuItoconijdcratO-.. 

Quemadmodum autcm in hade- 
nus confidcratis fpccicbus divcrfitas 
nonvitiat, mododuriornonfiatfidc- 
'} tiflbr is conditio, ita nec cciam qux iiij 
lOtcmporc -f fubcft diverfitas, obligatio* 
ocm impcdit. Nam rco brcvion dio 
folutionempromictentctfideiuflbrin 
longiorem promitterc potcft. Sic fi rei 
ilipulacio in diera conccptafit,fidcjur- 
for fub conditionc accipi poterit. Hoc 
tamcn cafu alitcr noo obligatar,quam 
fi dics & conditio concurreric , vcl ct- 
iam dicm conditio fccuta fucric, ncfi 
aocc diem condicioimplcca fucrit,du- 
rior cjus rcddatur condicio. In pcn- 
dciiti igicur crit cjus oblig3tio,& ex co 
queoiadmodum tcmpocc cvcnicntis 
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conditionis , qub priraum cftcicitcc 
incipit obligari.rcs fcfc habct, utrumj 
durior vel mdior fit ejus cbnilitfe 
qucindc anobligctur nccne , idijudi- 
candum , /. fidejuffor ^brt^^rt. %. peAV 
h.t, 

Idcm I contingit, fi fufeiftVtVfTsii 
conditionibus reus & fidejuflbr pro- - 
mifcrunt-.. 

Namtumfipriorcxtitcrit condi- 
tio reo injundla, fidcjuflbr ctiam fui 
cxiftcntc condiiione xcCtc tcncbitur^ 
pcrindcac fi flatimabinitioreuspure, 
fidcjuflbr fub conditione acccptuscl- 
lct, §. fub dtvcrftsjfia re», eo. tit. Sic 
rcus fub unacondirioncpromififlcL^, 
iidcjuflbr Sx. in hanc & in aliam condi- 
tioncm rc^6 accipictur. Nificntmj 
utraquc cxtitcric , non tencbitur. 
Quod fi rco cxuna tantum conditio' 
ncpromittcntc, fidcjufTorfubcadciiLi 
& alia addita disjun^im acccptus cf- 
fccJicct durior videatur cjus condicio, 
cumfivcilla, qux tamrcoquamfidc' 
juflbri communis cfl , condititiocxti- 
ccric> fivc altera> tencatur fide)uflbr* 
rcus verb non alircr , quam fi commu- 
nis cxticcrit condicio. Quiatamcru 
proptcr conditioncs adjcdas in pcn- 
denti cfl/ idcb ut jam diximus/Utrunij 
cauGiejusduriorvcl mcliorfit , tunij 
dcmumconfidcrari iblct , quandovc- 
nicnce conditionc cum cflcdu obliga- 
ri incipit. Idco fi priias cxcircric condi- 
tio> qua;utriquccommuniscfl> rcdc 
obligabitur. d.lfa reoimfr, 

Sicctiam.t diTerfitaslocitolcra-ja 
tur, fi aon durior efHciatur fidcjuflbris 
cauta. Nam fl rcus ccrto ioco fc datu- 
rum promififlet , fid..'juflbr vcropuri 
acccptus cflcr , ex hoc quod quovis inu 
locofolvcrc poflct , mcliorcjuscoa- 
ditio rcputabitur , & proptcrearcdc 
ob\\pA3\l\it»i.fidejiiJfor obltgari.%,i.tii cox. 
trjrio fififu. eo.tit, Ncquc cnim cxifli- 
mandum cfl > fidejufrbrem hoc cafa 
ftatim conveniri pofle, cum rco tan- 
tum tcmporis fpacium^quoad locumj 
praefinitum pervcnire poflir,induIgca- 
2^ N N tur, 
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for » & proptcic» 4ii]tojrem effe fide- . gociam principalitcr ^pcaet , atquc^ 

.|afibrjsciQraiii,cumfi4<4oflbiifobU. if ia lei veriute principajis fu fiu- 

gttib periona rci haac etiam taci» men incefpoQciido aligm feum prin. 

tam condicionem rccipiat , nc conve- cipalcm pro co in pliif fidciuififlat^ 

niripoflit, priufquara rcusaalocunij quam principalis promififlct , ooii;^ 

folutionidcainatumpctvcncrit,§//». oblrgarctur .• quoniam hk non Uflu, 

IJi Tiftdment$.io, tit. ' cfFcd u m rci , q uam ipiam fidc j uffioois 

13 Solct t prxtcrca ctiam in pcrfo. formam cooCdcramuf , ad quama 

aac)us> qpi ioIutionistantumcaulaMr '^'Bi^PC,iieiopIuspbiigictu/jpctu- 

•dudtttr > diverfifasinterpdncipalis & nctadqueicqQuntiirZptffiCd-iM,^^ 

fideioflbriS fObligationem admitte»: • r. •;«•;. • 

quaodolmiafcaufanofitdctcrior.Ut . Daiior faotemfideiuflbriscaB 

fircusmihipromjfincr^fidciuObrvcro fanonlndccxiflimabimr^^cmodeflW 

mihiautTitichujusvcI hacdecaufa. cius& fortiusobllgetar.-<W- • -'r* 

quodTiiio folvcrc pofiet, mcliorha- v, ■ 

bcrcturconditio. aiquccxhocobli. ..'^*'"?'"*?^®» qwn«nralitcryel 

gatiisefict./:i^if»f.4n^«^./;.M/.A ^'^'.'•^""'''"'nobligatuscfl. fidciuC 

!S^sl/^4ry.mar.«». , . ^'^^^.^^^^^«^^J^^nstamciviIitcr quimna. 

Extq««l«sdcniqaeomn1bas,or ^iigMri % fiae,ujr,r.u,fij.^^^^^^^^ 

m paaca omma haaeoas dida confc^ hn^U. feirquo colligunt A^w/. num // 

ramus,prim6 manifcftnm cft, inrcrrcr & Dd. in l. k principalj . 

principahs & fidcj uffo ns obhgatio- fimplicircr tobligato fiderpflbrem In- 

ncm non iJlam requinarquahrateinj, Grumcnro paratam cxecutioncm »' 

quam intct ftipulantis iotcrrogatio- Statuto habcntc obligari pofte, qJocf 

nem^rclpoofiodtempromittcntisia. fcquunturF-»*.^od:^£r/. //i S AdtinC 

la ej^nt» fed omn^ tolerari jnc. fim,!!^:^ • ^ 

qaalitstemvddivcrfitatemmoddiiij c.^-.:».^/;^ • 

re dcduda in obligarionem con veni. ^ „.1 ^jVi^T can»iiypothe. 

ant.&nonduriorrcddatutcoaditiofi. fwo) obligacio. 

dciufloris. ' «WripPteft*reoliinpU. 

ocjuuor s. aterprom ttcntc./.CRrr^tAu Ziil- 

• Dcindc hoc ctiam apparct > fidc. r^LmJh l , / ^''''^^fw^,*^^ 

lafloremtmoddproeademretotefce- j^^^ juramcnro addito firmioreiTu 

dat.femperlneaufamleriorcminter-. f,am obligat.oncm r/ac cmaet ,^ 

ycnircporfe.camquccaaiimvariorc. ffnf,k4nl%MnfJcl^^^^^^^^ 

fpcauIeviorcmcenlcri,utputaratio- ^ rLJ iL " f^yp^y^J^ 

ncminorisquantitans,tcmporis,cIc. '^^fl''^^^''^'^<^*'Wstit,diJ[< 

dionis.rationeintcritusvrcipromifra;, / - ^ • - o^' - 

conditionis , loci & perionsadjcd«» Qttinim6 illam" popaai ctiam ad^» 

qoemadmodamcEemphcflamei^' j<^^**>°QobIigatioaomiaaj|iscon'fir:i^ 

^UIattmdedaiam^ « marcpQirc,cxiflimavit«irri/ijp^:^<^ 

^ Indarioremtvet^^iadfiwifide: 

^,uabraccipindnpoteft',$;i5toi/.(7r4- f^^l^SlZ ' 

k Nam cnm fidcjuflbrum obliga. T '^''^ 

tio acceffbria fit , plusinacceftioTc!, T^^^^I?L^' q^osrcfcic, 

cflcnonpoteft,quaminprincipali, §. (f) 

(i; fiitjujforis. Inftit. a. {d\ id quod adc6 ExttarafosVcrd iUos,quibus cffi- 

vcrumcacpatat£4i«i£i»dlil%«i4<^ Cfldoi lanti&m obli^ur » fidcjur.. 

s^Mr. ot^mfitidfide^flbiemno» » ^ coadido iildem poea^ iju& 
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rerpcAibus la centrarmm conHdera- obligari incipit , fpeclandum > & haac 

iij, quibuslcviorcm ccnfcriinprscc- potilsimumcaufamcflc, curincafu^. 

dcntibusdiximus>durioraiquccx hoc ifiireoififr, proptcrca quia durior vi- 

non obligatiiscxi(limatirolcr. Namj debaturcondiiio , non (latimab inirio 

iipro ma)orc quantitatc intcrccdcrct, intcrccfllonis fidcjuflbrisobligaiio ix- 

quamrcuspromififlet, nonobhgarc- ritaflat,(ive (utloquitur Jurikonful- 

tur, §■ fdejujferes.lnfi.eod. Sic& tcm- tus) nullo mcdo tcncatur fidcjuflbr, 

porc potcft duriorficri ejusconditio, fcdalrcrutriusconditiooiscvcniuscx- 

quoticspriusquimrcusobligatur> fi- pcdlctur. Obfcrvandum pra:tcrca * 

vc id proptcrdicm fivcconditioncnij quod Jurifconrultus ind.l fiJireoAtiXxs 

adjcdam contingcrct. Pluscnimcft, clarcinnuit, co cafu , quoutdi£lutTL» 

Aatim aliquid darc > quam poft tcm- cft: , non lila cooditio , qux utriquc^ 

pus> d.^. fidejujptres. ut fi reocxdic vel communis, fed (olafidcjuflTorisfuic-., 

in dicm vcl fub conditione obligato, priuscxiftir , proptcr duriorcm condi- 

/idcjuflbr puri fidcm fuam intcrpo- rioncm nullo modo tcncri fidcjuflb- 

nAXtl.fidejuJforobligari.%.i.eo.y^\oh^\' rcm, ncquc adco cxpcclandum cflo 

pulationcm in dicm conccptam fidc- cvcntum communisconditionis. Hoc 

juflbr fub conditionc accipiatur > & cnim ad intcllcdum,§ //iOyiy dequo in- 
conditio antc diciadvciuumcxiftaC--, dicluri fumus,plurimum confcrcr. 

^.ftifuUtione. d. l. fidejHffor obligart. vcl Durior ctiam dicitur caufa fidcjulforis 

quando rcusfubconditione unavciu- rationecle^ionis, utfiis , quihomi» 

ti,fi naviscx Afiavcneritifidcjuflror vc- ncmautdcccm dari ftipulatus fucrat, 

iofubalia divcrfa> ut fiXitius Confui fidcjuflbrcmitaacccperit, homincmj 

failusfucrit.acccfliflct, & cjuscondi- aut deccm> utrum ftipulator vcht, §. 

tio priorcxt>tifl"ct,§././.y?ir^o.vcI quan- ideml. Grdce.hj, Sic & locus facit, uL* 

dorcus fub unatantum conditionc» durior fiatfidcjuflbrisobligatio > ut(i 

utfi TitiusConfuI fadlus fucrit, fidc rcum pur^intcrrogavcto.&fidcjuflb- 

juflbriubcadcm, autfi navisex Afia_» rcmcumadje£lioncIociacccpcro,non 

vcnerit.obligatus fucrit , & hxc poftc- obligabitur fidcjuflbr.NuIlo cnim alio 

rior , quac ci cum rco communis noiij Ioco,quam in qucm promifcrir, lol vc- 

fuit,prior cvcnifl*cc, d.l.fiareo. inprinc. rcinvito ft.ipulatorcpotcft ,vel fi Reus 

in omnibus cnim hifcc cafibus fidc- Romaj conftitutus Capuxdarc promi- 

juflbrantcrcuniobligarctur,&cumj fcrit > fidejuflbr vcrb Ephefi ,atquc-» 

:oc iplo durior c)us fiat conditio,rcfte adco loco rcmotiori, §. (jniccrtoloio. /. 

rccptus non cft. Eftquc circa hoc yff^r/ij^r. Quincrfipropinquiorcloco 

quod dc conditionc fideiuffbris prius fidcjuflor darc promififlct, tamcn cjus 

cxiftcnr c diximus notatu dignum , Ju- conditio durior exiftimarctur , cunij 

xifconfultos tum dcmum cjufmodifi- antcrcumconvcniripoflxt,<5^, ^.i^w-f/?- 

dcjuflioncm proptcr duriorcm cau- tum.infin.l.fiTefidmento.^p.c^ foligl.in 

fam improfaarc , quando conditiono d %.quicerto ltco.docet Bartol.tn d.Unc^ut 

cjus prius cvcnicntc cum cfifcdlu obli- num. 10. Etfi cnim illius tcmporis dila- 

gari incipit , <5c proptcrca inrcrim cbli- tionem > quam loci cxprcflio fccum af^ 

gationcm ejus in pcndcnti e(f(^ , ut aiC-> fcrt,non folum in pcrfona rci, fed & fi- 

Jurifconfultus in d. %.fiipulattoiu l.fide- dc jufforis confidcrandam cflc vclit>ja- 

j^or. rilconfultus/«<j^.§. c^uafituniy id ramcnj 

Hinc cnim rcdc colligitur , inj tum dcmum locum habct , quando 

dijadicando utrum gravior ficcaufa-> utcrquc eundcm folutioni locumdc* 

/idejufforis > non tam inrerccflionis flinavic , & deeocantumagitur, an(i 

tcmpas * quam illud , quo cflicaciccr rcusadlocum illum pcrvcnctit , fidc- 

. 7{^N N a juflbr 
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juflbr alibi cxiftcns , convcniti po(Cit-» 
ad quam fpccicm text: ctiam reftrin- 
gunt BArtol.& Imol.w Lfideju(for. obligt^ 
ri,§.r.toJ. Hocciuracafu rc<flcfidc- 
julToris obiigatio conditioncm taciti 
tcmporis cx utriufquc pcrlona recipit : 
fccus vcro quando ipfcmct alium lo- 
curo cxprcflit. 

Nam hocipfoidilationctcmpo- 
r»s,quaan locus u rco addjtus rcquiriL^, 
recelCflc <5c non minus in duriorcmj 
caufam acccptusvidctar > quim fi rco 
in dicmobligato is purcpromififlcCj. 
Ex quoporro colligirur>jurisintcrprc- 
caclone plus incommodi aHarum vidc- 
rifidcjuflori cxco , quodantc reunij 
convcnin potcft,quam pcrcipiatcom- 
iTiodicxloci propinquitarc. Scd quid 
fidivcrfus locus afide|uflorcfolutioni 
dcftinarusxquepropinquuscflct , at- 
que locus rci , an & tum vitiatuc obli- 
gatio? ErdubitaMoncm movct, quod 
tam iiiocris qoam ciiam prioris con- 
vcntionis incommodiias ccflarc vidc- 
tur , qua rationc ducli obligationcmj 
hancvalcrc putarunt K^/.gcl. & P4mI. 
deCaJlro, in l.fdcjupr. %.i.fedJoan. de 
Jmmoi. tbi poft Bunvi inl. hi qui accepo- 
nis.,ntimer.io contra cxiflimaT , ncqucL» 
hoc ca fu oM igationcm fidejuflbris fu b- 

iiitcrc confidcrans propfcr difticulta- 
tcm folutionis.qua: fccundum loco- 
rum divcrfiratem variarc folct , durio- 
rcm nihilominus poflc cffici conditio- 
ncmfidcjuflbris. Scd magis hancfen- 
tentiamconfirmat > quoniamdivcrfi^ 
prxfinitoloco, fidcjuflbr non pariter 
cum principali obligato obligarctur, 
fcd quam primumad fuum locum pcr- 
vcnirct , convcniri poflct > licct reus 
faum nondum attigtflct, quod ncuti- 
quam jura admittctc folcnt , ut appa- 

Et praitcreihic notatu dignum, 
w cx loci divcrfitate durior fiat fidc- 
iuflbris caufa , non confidcrandunij 
cflclocum , inquo fitpromiflio , fcd 
tantummodo cum locum > in quem» 
dcftmaia cft folutio , idco Ucct fidcjuf 
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for& reus in divcrfis locis confliiurJ 
promittcrcnt, fitamcnincundcojlo. 
cum folutioncm conterrcnr, non pro- 
ptcrcavitiarctur fidcjuflbris obligano, 
quantomvis inrcmotiorc loco iscon- 
ftitutus cflctjUt per tcxtum in d. §. 
fitUM Aocci BartoL i» d.l. hiijai & Joam. 
de Immol. tn dl fdejujpr.^.t. Solct pra:- 
tcrca rarionc pcrfonjc adjcftx dctcrior 
ficri caufa fidciuflbris , ut ll a rco mihi 
aut Tirio ftipulatus fim , h fidcjufl"oro 
vcro mihi tanrum d. i. hi tjut acceff^pnts.' 
Dcniqucdurior fidejuflbris caufa ficri 
porcft ratjonccxceptioniscx pcrfona-» 
rcifibicompetentis>fiquidcmi;lehuic 
rctiunciavcrit, rcus vero nc»n>ut doccc 
Bari^L in d. l. ifi aui actcjitonis. id dccla- 
rans , alitcr (c haberc in cxccptiono 
ndcjuflbri cx propna pcrlona com- 
pctcntc». In his igirur cafifous Sc 
ahis fpccicbus fnpra cnumeratis , fi 
inftarhorum convcrtantur, fidcjdflbr, 
quiadurior c^ufa cjus cfficitur, norii' 
obltgatur , ut apparct cx ;uribus ct- 
tacis. 

Quod ramcn t ita intcII'*geodum» q 
fi id , quod dctcriorem cjus conditio- 
nem facit>di{crtc cxprimatur, ut li rco 
indicm promittcntc fidcjuiTor cxprcf- 
le purc inrcrccdat. Nam alicqui fi ac. 
ccdcrct finiplicitcr, fccundum omncs 
qualitatcs principaiis obligationis in- 
tcrvcniflc videcctur , L Ji ut profonitur 
eo. Varif confiiiS^, numer.zo. voium.. 
quarta. 

Ideoquc fi pro fcrvo inrcrccflc- 
rit, cum is naturalitcr in folidum tc> 
ncatur, ctfi nihil in pecuIiofit> fidcjuf., 
forin (olidum obligatur : Sinautem_ 
prodoroino, quidcpcculio tencatur, 
fidejubcbat, duotaxat quatcnusin pc- 
culio cft tcmporc judicati, dcvindiu», 
Q^J.cumfidcjuhebat eod. 

Scd t hoc loco incidit dtibitario, 
an quando in duriorcmcaulamaccc- 
ditfidejuflbr, omninononobligctur^ 
anvcrorcmoto co^ qucd duriorcnij 

cauiao\ 
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cauram cfHcic , ad mctam principalis 
rcdigacurejus obligatio , uc eatenus* 
quaccnus illc tcncatur? Eccommuni- 
tcrcxillimatumcft, eumomninonon 
tencri , Bartol.& Dd.iu d. §. tUud. 6c plc- 
(f) riquc ift d. § fidejujfores. la/l.eod. (^) 

Idquc ad cas fpecies quod atti- 
' nec^tn quibusdurior fidcjuflbriscaufa 
obligationcm rci tanquam parccrrL) 
non contincc > ncquc ab ca fcpcrari 
commodc potcft.cxtracontrovcrGam 
pofitum c(l , ut (I pro rco in dccm vcl 
jub conditioncobligatofidejuirorpu- 
rc interccdcrct> cum tempus pra^fcns 
obligationi fidcjutroris coha;rcns , fu- 
tufumcomprchcnderencqucat , uLj 
pcr ca quae xxouDdjn § prxtere.) inutiUf. 
In/iit.deinutil. dcclarat Cantiunc.d. §. fi- 
dejujfores. 

Sic nccdivcffuslocus a fidcjuflb- 
re rolutioni dcflinatus , locum > itij 
qucm rcus promi(it> comprchcndcro 
potcfl:. ScdanidemctiamobrincaC-i 
in quanticarc,ut (i rco X. promittentc, 
fidejuflbrpro XX. intcrccdcret, diffi. 
cultatc non carcr. Pleriquc enirrij 
Intcrprctes idem hocctnm cafucon- 
cludunt > videlicctfidejuflbrcm > nc_» 
pro deccm quidcm obligatum cflTo. 
Moiipotiflimnm.quod JCtus ind %.il' 
/W.gcncraliter rcfpondct.in duriorcm 
caufani adhibitos omnino non obl> 
gari. 

Eft t enim harum didionum.» 
proprictas , ut negativa poftpofita_» 
/igno univcrfali asquipollcat fuo con- 
trario, ut tradunt Dialedlici , & proba- 
tur /. iegittmos. §. /. delegit.tut.l.m bello. 
%.i.decaptiv.& poflltrn .l.s.%. i.i» fin .d<~J 
Mdmift.tut, 1.4. §./. rempup.f4l.f0re. 6c 
addunt prxccrca racioncm , quia iru 
fidciuflbris accciTioncproforma vidc- 
tur rcquiri, nc in duriorcm caufam_» 
inccrccdat. Ec quodconfcqucnseft, 
forma hxc divjfioncm non recipic^, 
Bdld.in l.te/ljmentum.C.de te/lam.& ins 
i.(tftt condtclto.quoniam. col j. (i cert. pet. 
Tiriitj.de retr.%.4.gtoJ.6. num.ij>& glof.j, 
fuem, /, 
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Haftcctiam caufam effc piitant-^, 
cur in fidcjufljonis acccfl^onc aliud rc- 
ccpcum fir, quam in ipfa ftipulationcj> 
qux ctfixqualitatcm intcr rcfponfio- 
ncm & inrcrrogationcm dcfidcrct, ta- 
mcn i\ ftipulanti mihi X. tu XX. re- 
fpondeas in X. obligatio contracla cft. 
Licctenimcongrucrefummam opor- 
dear.attamcn manifcftum cft in XX.X. 
ineire.ut ait Jurifconfultus/A? / /. %.fijii- 
pulanti. de verbor. ebltgdt. Qiiia vcro 
huic conclufioni ctiamnum obftaro 
vidcntur tcxt, ia l. rogatiuff. jHjtnd. & l. 
fi ultra C. defidejujf, idco illos ad man- 
datorem taniummodo rcftringunt_i» 
ficuti ctiam rcm ahter fc habcre pu- 
tant iri conftitucnto * l.ha6lenus § / de 
conjl. pcc. Contra v. alij rcpudi3ra_. 
hac fcntcntia.fidcjuflbrcm promajorc 
fumma intcrccdcntcm m minorc,qux 
cum rci promiflfionccongruit , icCth. 
obligariaibitrantur, ut poft Pctrumj 
lcnfit Dec. in l. in e$ quodplus. de reg. jur. 
x^Ui4t.libr.s. parerg.c. /7. Cliolirj.itt ad- 
dit, adDecium d. l. & in /./. §. fedjimihi, 
num.2p.s0. & feif. Beflion. in d. %.fidejuffo. 
res.ubietiam Cantiunc. K^ntou.GomeJjn 
variar.refol tit.de fid.num.40. Et hanc 
quidcm communem rcccntiorunu 
opinioncm cflb aflirmarcnon dubita- 
vit Gutierius de contraU ,jur xap.zz. eam- 
quc hodic in praxi oblcrvan teftatur 
UMolin. in addtt. ad^le.x. confjp. tn fin. 
volum.7. (h) fj^^ 

Adducunt pro hac fcntcntia in- 
primisid, quod deftipulatione janT_i 
di(ftum cft. Nam in hac etiam pantas 
refponfionis & incerrogationis noiu 
mmus pro forma requiritur, quam iaj 
fidcjuftionc,neduriorcm cauiam rcci- 
piac > & tamcn inxqualicatc in fummis 
intcrvcnicntc , inminorc ,inqaarc- 
fponfio convcnit cum inccrrogatione, 
ilhvalcc. Idcmergo in fidcju(sionedi- 
ccndum , cum prxfcrtim intcr has tan- 
ta fit cognatio , ut fidcjufsio fine ftipu- 
lationc nc contrahi quidcm pofsiL... 
Dcindc urgcnr idjquod de conftitucn- 
tc relpon der JCtus in d.l.haHcnus.junlt. 
2^ N N ) %,tllud. 
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§4i?*</.Nanicumhoc>nc in duriorcin-i 
dctur , communc cflc la univcrfis , qui 
proaliisobligantur,/«<^ §.///W. dicatj 
Jurifconfultus, & conftitucns non mi- 
nus pro alio quam fidcjuiror obligari 
Ccnfcatur > & tamen ma)orcm lum- 
tnam conftitucns non omninb norLj 
obligatur,fcd in minore (umma faltcm 
tcncatur» non vidctur intcr ipfum «5c 
fidcjuflbrcm ulla cflc conftiiucnda_* 
diffcrcntia. Scdmhocidcm>quodii\-> 
illo concludcndum ', ut qucmadmo- 
dumvcrba JCti diccntisin duriorciiij 
caufam adhibitum omnuK) nonobli- 
gari > ad conftitucnrcni quod aitincC-» 
hanc habcaut fcntcntiam.ut nilulomi- 
niis in minorc fumma obligctur , Sic 
Ctiam dcfidcjuflbrc ita accipi dcbeanr, 
ut pto majorefumma mtcrccdc nsiiij 
tninorc faltem tcncatur. Ahoqui-cnjm 
id,qaodibircfpondctiir non univcrlis, 
quod lamcn voluif JCius^convcnirct, 
fcd totum falfun) cfllr, 

Nam univcrfalis orario , quando 
in uno viiiatur.in roro faifa cft, ^"i 
20C.%. utrumdircb.dHb. Tct tio addu- 
cuntid , quod dc mandatoic habetur 
1« d. l. rogattti. &ind.l ft ultrd. Ab iHo 
adfidcjuflbrcm eodcm modoargucn- 
do, qucmadmodumdc conftitucnto 
diximus. Dcniqucalfcrunt vuIgaturrL» 
illud , quod utilc pcriiiucilc io dividuis 
quaiis fummaefl, nonvitiariperliibc- 
tur. Ad id vcr6,quod lad^.illudy JCtus 
ait, fidcjuflbrcm in dariorcm c^ufamj 
adhibitum omnimodo non obligari> 
non uno modo rcfpondcnt. Alil cnim 
conccdcntcs hanc cflc proprictatemj 
horura vcrborum , ut omncm pcnitiis 
obligationcm cxcludant, adcmcnda- 
tionis auxilium confugiunt , 3c pro 
omnimodo nomlcgunt : non omnmo, 
ut plan6 fcnfus conttarius clicurur. 
Dcindc cum quidcm omninb non_» 
obligari in toto , fcd catcnus tantunL., 
quatenuscum principali convcnit. Id- 
quc aufus fuit ptimus Holedn.in edit.No- 
^/f.qucm fcquitur y^/f/rf^. d. C4p.i7.lth.f. 
fdtcrg. aflcTCns , fe in antiquiilimo 
cxcmplari ica fcriptum habcrl'. Eifdctu 
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adftipulatur CdntiMne.d. %.fdejufores.& 
LMoiin.indddit. di^ltx. & De.loc.Jkp. 
dt^.&Gilh. reg.lih.2.c,mlc.20 A\\\ coni- 
muncm Ic(2ioncm retincnresau^lorc 
Uur.rall, Ithr i. Dial. c.2(f. non admit-' 
tunt>ullam cflc difTcrcntiam in co con- 
ftitucndam , utrum ncgativa poft vel 
antcponatur diftioni univctlali , led f 
camquocunquc colloccrur loco , cx 
fubjcda marcria tamcnHaintclligcn- 
damclfc.ut modoomnta, modbqux- 
danitanrumabnegetjUt inl.fi fervus. § 
ft plurmmfi (fuU caut. & in^ . fiflurtum tn 
l.depup. ubi Bartol & Jafon.moner.^. hoc 
notje oper.nov.nunc, Bart. tn l. (inecejfit. 
riAS %.ft annua.de pign.aci.&tn extr.va^r, 
qmfint reheU glof.2. Hinc cnim inf?- 
runt,quodciJiin propolito ncgatiofi- 
gno univerfaU poftponatur , nonra- 
mcnrcdcinde colligi poftic, qujfifi- 
dcjulfor omnino non oliiigctur, Icd cx 
fubjcdlamatcriahuiic kurnm rccipiar, 
quod aliqua faltcm ex partc tcncatur 
nonminus, ac fi ncgatioprxpofitacfl 
lct. Hoc opmatus fuit x^lciat. d.c.tj. 
iib. f.parerg. & tuetur (JMoltn.ind.% fedfi 
miht.nu.jj. (/) Qu i proptcrca infedatur 
Zaf.quod in intcll. lingul.3. cx confidc- 
rationc, utrum ncgarwa antc vcl poft- 
ponatur , pcr Dialcdicorum argutias 
nimu infclicitcr convcllcrc nirus crt 
communcminrcrprctarioncm, d.^.fi 
plurium. adJcns, non cflx vciifimilo» 
JCtosadrcgulasDialeaicas, quarpoft 
ipfos dcmum natx *Sc rcccpra; tflcnOi 
rclpcxifle , 5c iis tanquam compedjbus 
fcfe conflrinxiflc , cum potiiis fa?piii$ 
protcftentur, fc non fempcrproprii* 
uti vocabulis, /. non aliter, § /. deleg.f .t. 
cum de Labeom5.%.afiham.defund.in(ir.& 
inflr.legls.l. Labeo.de fupltg.i fnihi. de^ 
iib. ieg. Idcm quod nulla in collocatio- 
nc ncgariva: conftltuenda lit difl?crcn~ 
tia.Iicct inrcrim communcm dcfcndat 
opinioncm,fcnfit Connan. iih.a.com.c.o'. 
num.g. 

Quin ctfiadmirtcrctur iftadific- 
rcotia , »Sc fecundum tllam hoc diccrcc 
Jurifconlultus , tidcjuflbrcm plane 
non obligaci , rcfpondcnt tamcn , ;d 

nui-Lt 




ttbdita accjplcndum eHc^quad fidcjuf- 
for cttamin co,quatcnus congrnic^^ 
principaii obligationi non tcncatur, 
fcd id tantum , quod duriorcm caU- 
fam cfficitircfcrcndu cffcuC incoqua- 
tenusduriorctlejusobligatio.omnino 
non valeatjcumpraefcrtim JCcus hxc 
verba profcrcndoadipfam duriorcnij 
Caufam rcfpcdlum liabeat. Ita refpon- 
dct Dec.in d.l.w co quoii plus.&c pofteum 
non h\iAn\im,Moli».in fedfimihi^ 

Scdctfihicquidem fpcciosc dici- 
rar,apud mc tamcn tanti non (unt, uCj 
proptcrca i communi fcntcntia rccc- 
dcadum exiftimcm. In hanc cnim mo 
vocatidipfum,dc quo jam vcrbafcci- 
mus.rcfponfum ]Qtxtnd.%.i/lud.<\\xod. 
ut prxcluns fubtcrfugiis magis probcr, 
firmitcr tcncndum, JCtum univcrra- 
Jem voluifle rradcrc rcgulam , qiix o- 
mnib. fpccicbusin quib. durior rcdda- 
ur caufa fidcjuflbris,ccnvcniar,qucm- 
admodumipfa vcrba m::nifcftcdccla- 
rant , 3c nemo inficias ibir. Utigitur 
nicntc iplius rc£liu$ aflcquamur,confi- 
dcrandum,quidgcnerahrcr in (pccicb. 
illisjin quibus gravior cfl fidejufloris 
conditio.rcccptum fir, Et ccrte apud 
■^ymncsinconfcflb eft, inomnibusca:- 
rcris,quanritarc tanriim , de qua jamj 
contioverrirur,cxccpra,vcl falrcm iOj 
plerifquc fidcjuflbrcm in duriorcnij 
caufam adhibitum pianc non obliga- 
Ti,idque confirmari porcft indu£lionc 
fpccierum fupra cnumcratarum in_j 
uibus JCti refpondcnt non obligari 
^Sdcjuflbrcm.Confcquensigituromni- 
nocft ,ut ctiam hxcvcrba JCti fccun- 
«fani communcm hanc fpecicrumge* 
cralircgulx fubjcdarum nattiramira 
1 p!Qntur,ut fidcjufforcm in his cafi- 
lisnuUo omnino modo obJi^ari vo- 
lntVit.Cumalioqui rcgnla gcneralisab 
co cradita confiftcrc nullo modo, nc- 
quc vcra cflc poflit. Qiio ftanrcut ccr- 
tfclabcfadari nullo modo porcft.mani- 
fcftum fir,HoIand. Nullam fatis juftam 
caulam hibuiOi? , cut loco horum vcr- 
bofum; omnimodonon rcpofucric,: 
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nonomninb.Namfccundum liancle- 
dlioncJCtus non idcxprcfljflcr,quod 
communc eflct omnib. fidcjuflbribas 
in duriorcm caufam acccpris,ic'd uni 
duntaxat fpccici,quando dc qiiauriratc 
agitur convcnirct: Cum tamcn cxvcr- 
bis JCti in apcrtoCt.cum communem 
& gcncrakm rcgulam pra;fcribcrcvo- 
luifll- Quam igiruralicna amcnte JCti 
lithi-cHoIoandi Icd^io, cuilibct appa- 
rctjUt cam iaudcm , quam ipfi ob rcfti- 
tutioncm hujuslocitribuunt C4«///»f. 
d.i. & Motin. in ^ddit. Dcc. & Atcx. m cfi- 
tus non vidcatur , fcd rc<flius idcm Mo- 
Jinarus fibi ao^xx^xwxun d.%.fcd fi mihi. 
n.js. illam rcjcccrir. Ncquecftquod 
qucnquam movcat audorit.is Alciati 
oflcrcnrts, fe in antiquisijbrisirafcri- 
pium rcpcriflo. 

Nam cum lecurum poftcritatis /ac- 
pius uturpaflc t aii(f^orirarcm nntiqui u 
iibri,qualem nunquam vidcrat,& fdls6 
criam ulum cffc auilcritatc PandcS, 
tlorcnt.not. Cttjac. \n l. fi ficfttpitlattts ftm, 
i}2.deverhor. obligat. Hinc ctiam appa- 
rccverba iila ( omnimodo non) fc- 
cundum propriam iptorum fignifica- 
tioncm ira accipicnda cflcut omncmj 
penitusobligationcm cxcludant. Etfi 
cnim non ncgcmus,tllaqnandoqucfc- 
cundum fubjcflain matcriam aliumj 
fcnfum iccipcrc : Ncqnc criamJCtos 
propricrati vcrborum ira adrtriclos 
cflc , ut non libcrius aliquando loqui 
liceat-.; Hoctanicnintcrim nobis UL-. 
dctur ncccflc cft , horum vcrborum, 
nifi rcs dc qua agirur , aiiud exigar, 
proprictatem eflc, ut pcnitus & in to- 
tum negcnt , ut fatctur ipfc Moiin. 
Tancum autcm abcft , ut in propofi- 
to matcria lubjccla aiiam intcrprcta- 
tionem rcquirat,ut potiLis propriatn 
hanc fignificationcm maximopcre po- 
ftulet. Fruftra ergb Moiin. fub;c- 
ilam matcriam & verborumpropric- 
tateni confidcrat , nequc uilam pro- 
bdbilcm caulamaftcrt, cur ab corum 
proprietate rcccdar. Ex hjrc noftra in- 
rcrprctationc cvidcns ctiam-eib, kcxr: 
; 2i^NN 4 hunc 
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rior itmovecur expe^ato communis 
cvencu, ( quod utiquc fieret , fidurior 
caaia a lcviorcreparandacfTct^rcd uc^ 
inquic Jurisconfultus » nullo modo 
obligacur >acquc ita ob duriorcm cau- 
flm pcnitas in irritum vocatur ejus 
obligatio. Quod ctiam in rcqucnti 
$.dilucid& probacur>ubi Jurisconful' 
tus in cafu , quofub divcrfa conditio- 
ne intccccfTerac lideju(ror> refpondcc» 
fiejuscondicio prior cxtireric, cumj 
aoatcQcripcrinde, ac li l^atimabini- 
ciopur^ acccpcus cflcCi reofubcondi- 
rione obligaco, quo caruccrtumcit, 
fidcjufrorcm omnind non obligari. 
£(lquc circa hanc fa<fti fpecicm , dzj 
quaiA/ ftrincip. d. l.ftareo, agicur,nocan- 
dnm>idquod duriorcm caufam fidc- 
iufToris rcddic , cj us gcncris cflc , u c ab 
co,in quo cuni prmcipali obligjcio. 
Dc convcnic , /cparari facilc polTit: 
Nam rco lub una conditionc pro- 
"^lbirtcntc , tidcjuflbr fub hac dc alia^ 
disjundlivc interccdit j qutd quzfo im- 
pedic > quo mious alrcra condirio, qu£ 
fidcjuflbris propria c(l> iSc disjundivc 
addita fuit> rcmovcacur canquam du- 
rior. 

Cum autcm hac fcparabili ejusna- 
tura non con(idcrata,n:liilominus pcr* 
imatur prorlus fijfjuncrisl obligatio, 
uciqucpalsm fit in propofito cjns ,u- 
^trumidquod duriorcm caufanicfficic, 
cparari poiCc nccnc, nutlam duccn- 
amrationcm. Etquod confcqucn*; 
n quanritacc idcm, quod in rcliquis 
"pccicbus concludcndum. Pcrtinet 
huc quod Impcr./A/ §. fidejujfores. Inftit. 
cod. poUquam gencralcm tradidcrac 
rcgulam > fi JcjuiVorcm in plus obligari 
non poflcjdcindc fubjijngic,non foliim 
in quancicace, (cd etiam m cemporo 
plus intclligi-Nam hoc ipfo fatis innuic 
inter quantitatc & tcmpus non di(lin> 
'gucndum,fcd utrumquccafum fub gc- 
nerali rcgula codcm fcnfu coroprchcn. 
fumcflo. • ♦ 

Suffragatur dcniquc huic fcntcntix 
rJtioab Interpp.communiterconfldc- 



T I O X. 13J 

rata, vidclicet ideb fidciufibrehi pro 
majorc quantitatcmtcrcedcnteiVi no 
in minorc quidem obligatum efle.quia 
dcformainterccflionis rcquiritiir, no 
in doriorcm caufam accipiatur. For- 
maautcmdivifioncm non rccrpit. Et 
licct Molin.hancrationcm Imptignct, 
ncgans hanc formam cflc > illam ta- 
mcn non pcnitus inanem oflendunt 
vcrba > /. fi tcfianiento §. fin. eod.ttt. ubi 
iidcjuiTorem in duriorcui caufam ac- 
ccptum contra juris formam adhibi- 
tum cflc rcfpondetur. Scd diflicultas 
omnisinco cft.qucmadmodum fatis- 
fiac illis argumcntis» quibus nituntuc 
contrarium tucntes. Et ad id qui- 
dcm,quod dc flipulatione traditum 
clt,Intcrpp. rationcm divcrfltatis inter 
fidcjt)flioncm&: ftipulationcm rcddc- 
rc volcnrcs,alii ahter rcfpondent iiL» 
d.%.fedfi mihi. Scd cum confidcratio- 
ncscorum lcviorcs finc > quam uc o- 
mncm fcrupuhim cximant, idcoillas 
reccnfcrc libcnccr fupcrfcdcmus. Vc- 
ra auccm cjus hxc videcur eflc ratio» 
quoniam liccc m ftipulacionc profor- 
ma rcqmracur , uc intcrrogacioarqua- 
lis lic rclpon(ioni,quiat3mcntamin- 
tcrrogitio,quam rclponfio iiafcmu- 
luo rcfpiciuni & coha:rcot> utaltcra^ 
finc aitcra nihil pra:ftarc,ncqueetiaai 
ftipiilationcm conficcrc poflir, merit6 
utrum forma ha:c oblcrvata fit,non al- 
tctHtrum tantum> fed tam intcrroga- 
tio quam rclponfio confidcratur. £t 
cum utrunq; inminori fummaconvc- 
niac> forma in omnibus ad ftipulacic- 
nemrequiGtispartibus,atqueade6iiLB 
ipfa ftipulationcobfcrvataccnfctur, & 
quod confcqucns cft , jurc confiftit. 
At fidcjuflio , ctfi tanquam accclToria-» 
a principali obligatione dcpendcac* 
Quia camcn in fc conHderaca adtus 
pcnitus divcrfus & lcparatus cft dfti- 
pulationc > <Sc propriam formam qua^ 
incflc dcducatur,habcr,utiq; ha:c notu 
ita cum principali obligationc con- 
jungi potcritjUt fi habito rcfpcduad 
principalcm obhgationcm in minoro 

fumma 
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{\immi convcniatyforma ejus obferva. 
ta videatur , qucnnadmodum interro* 
gationc Sc rcfponfionc (lipulationctTu 
conftitueotibus contingit, fcdpotius 
pcopriafidejuflroris forma a principali 
ftipulationc fcparata pcr rcconHdcra- 
tur, & cumduriorc antcccdente caufa 
illa nonobfervetur,cx hec merit6ip(a 
fidejuflio penitus corruir}vel ut cbrius 
dicamu$> interrogatio 5c rcrponHou- 
num Sc eundem (lipulationis contra- 
ftumconftituunttanquam partes,non 
igitur mirum , cur ut farisfiat formx,aI- 
tera ex altcra intcrprctationcm reci- 
piatadfuftentandumcontra^um.Ac^ 
ipfa fidejufforis acccflio non cft pars 
principalis obligationis,[eda£tus pecu- 
liaris propriam formam habcns,in qua 
fiid quodnegledum cil ex prxccdcn- 
tc principaliobligationc fupplcri}& ad 
fuam normam reducidcberet,fcqucre- 
tur formam illius contrad^us cx alrcro 
perfc^ionem recipcrc : quod ramcrLt 
ocqj ullo jurccautum.ncquectiamra' 
tioni fatis confcntaneum cft y fed ipfa.» 
oaturali ratione fuadente cujuslibcc-. 
a£lusformapcr fecon(ideranda. Undc 
non in|incommodc dici pofTct. fi rco 
dece promittcnte & crcditorc fidcjuf- 
forcm,num proiis deccm intcrcederc 
vellct, interrogante,fidciuiror rcfpon- 
dcret pro XX. tunc hac inxqualitato 
non obftantc in X, tamcnobligatum 
clfcquia non hic unius contra^us for- 
maexaltcriusfed pars altera induccns 
fideiufforis obligationcm cx altcra_j 
fuppletur, quemadmodum indipula- 
tionc contingit.Sccus cffet fi ctiam do 
XX.intcrrogatusfuiircc_.. Namtum 
quia fidcjufito fuis partibus conftans 
cflct perfc([^a, & tamcn forma ejus ob 
duriorcm caufam accedentem obfer- 
vata non fit > illa ex divcrfo contradu 
leiprincipalisfupplcrinon poffct. Scd 
obnegledum formaepenittisconcidir. 
Nam.ut in pauca confcramus» forma^ 
quidem unius & ejufdcm contradus 
cxaltcrutrapartiumejus fupplcri pot- 
ed^nonauccm altcrius cx altcro. Non 
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obftat ctiara, quod dc conftitucntc rc- 
fpondct JCt*/«/.A-ji?f-/////. Poicft cnim 
primo rcfpondcri JCrum w <i§/».non. 
dc eo,qui pro alio conftituit , fcd dun- 
taxatdcipfo dcbitorcconftituento K 
qui. Quo pofito, quia oon pro alio fi 
pro fcmctipfoobljgarur,nequectia 
acccftionis ulla duci potcft ratio.qua 
tamcn hoc loco potiflimum confidc 
rarc folcnt JCtl,manifcftum cft, cafur 
illum ad regulam textrnoftri minime 
pcrtincre,cum is dc iis,qui pro aliis ob- 
Iigantur,difcrtc loquatur. Et hacc qui- 
dem folutio magis coufcntanca cft vcr- 
bis JCti, dumgcncralitcr rcfpondcL.»^ 
rcgulam hoclocotraditam in univcr- 
fis,quiproaliisobligantur>atqucadcd' 
ctiaminco,qui pro alioconlijtuir,Io- 
cum habcrc. Potiiis igirur huiccom- 
oiunircgulx ftandum crit,quam utid^ 
quod /»</§.//». dc dcbiiorc conftitucn- 
tc habcrur.contra illam ad conftitucn-i 
tcm proalio irahcreliccai.Quodficui 
fortc Uxc rclponfio minus fatisfccerir* 
itaquc contra nitatur, id quod dcdcbi- 
torc conftirucntc juris cft,etiam in co, 
quiproaIioconftiruif,obtincrc: Etfiid 
jurc facile probarc non porcrir , quin.* 
etiam mododidtam rcgulamadvcrfan- 
tcni habiturus fit: tamcn Iccundo^rc- 
Ipondcbimus > in conftitucntc aliud» 
quam tin fidcjuftbre rcceptnm cSc^, 
idquc multis dcmonftrari potcft cxcm- 
plis. Nam & aliud,quam quod dcbc- 
tur,conftirui potcft/./ § 4w poptJectit' 
ftit.pec.Sc citcrioredic,/y?^c^ fieo.glo^ 
in Ifi vero non remunerandi. § . (i poH 
(JMandat. & alio loco, /. eum ^ui de 
fttt,pec. Et lub conditionc debitum pu-» ' 
rc,fivc certa die,ut cadem condiriooo 
fufpendatur,/./</</*^?</f^.fcd & tcmpore 
cxpiraturumdebitumconftitui potcft« 
&quamvi$ poftconftitutumdicstcm- 
poralis adlionis cxicrit , nihilominus 
conftitutumdurabit;,/.//rm/^4. %.qu»d 
adjicitur. eod.tit. Qtias omnia alitcr lo 
habcnt in fidejuftbrc , ut ex fpccicbus 
fupra cnumerarts manifcftum eft. Non 
igitur ab uoo ad altcrum manifcfta^ 

(ubfi- 
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fubfi/l^ntc divcrfitatc inferri potcft. d»tariam,qui in majoTcm fdmmam, 

Cujuidivcrfitatis hxc potcft cflc ratio, quim rogatus crat , fidciu(fifl'ct, haac- 

quod ad coaftitutum Prxtor Edido nus mandati adlionem habcrc , quttC: 

(uocantummod6rcquirit,pccuniarrL» nusrogatuscffet.fatisclarccxprimcro 

dcbitam cflo././- ^.^if Futtr. dccanfiit. vidctur , fidciuflbrcm , qui io majori 

f^cm». qucm ctiam mcrito fccuti fuc« fumma,quam priacipalisdcbucrat, ia- 

runt JurifconfultU#4rw<7«/.§.^W^jf/- tcrccflit , faltcm ia co , in quocum 

gimHs.&l.baiienmMprmcip.eod.{:t.((.d. principali coavcnit, obligitum cflo. 

& cum nulla folcnmtatc jurisadhibita Quiaimo cum rcxt. rcpctitioncm cjus 

padotantumconftituatur,Iibcriusin quodfuanmam mandati cxccdit , idco 

co cft contrahcatium atbitriumj. dcoegct, quia fiocs mandati ncglc^i 

Fjde/uflio vcro non folumccrtiscon- funt,vidcrur prxfupponerc , cum tc- 

trabcndiliraitibus cft circumdata.fcd fpcda crcditorisctiam io raaiorcfum- 

5c hxc ctiam forma prajfcripta , no ma obligatum fuifl*c,cum ahoquino 

induriorcm caufam acccdaC-„ Sc quidem ncccfl"aria fuiflet ejus rcpcti- 

cundum hocitaqueid, quod Jurifcon* tio .atquc adeo fruftra dc co labora- 

fultus/w*^. %.illud dc univcrfis.quipro rct Junfconfultus, J/r//<-. w /. (i Hltra^, 

alio obligintur ,dicit, ad fidcjufibrcs C.<:/^yf<^. rcfpondct, fidcjuflbrcm inca- 

rcftriogcndum erit , ut ad conftitucn- fi! d.l. rogattts. dc co quod in ma jorcnL» 

tcm non pcrtincat , ipfa rci natura <5c fammam intcrceflifiet , contracrcdi- 

cnatcrialubjc<flaidexigcntc,fccuudum torcm debitum cxigenrcm non cxcc- 

quam vcrba gcneraiia inrcrprctatio- piirc,(cdfponictotumfoIviflc, &pro- 

acmiSc rcftviclioncra rccipcrc foJcnt. ptcrci hic non deco agi,quatcnus 

iZtut dcniquc in conftitucntc rcs fc- fidciuflbt icncatur crgacrcditorc/nj> 

fchabeat,quia tamcnidad fidcjuflio- fcd tantunnnodo quatcnus id quod 

ncm uno tantiimcafu, quando vidc- folverat a rco prmcipali rcpcicre pof- 

hcct pro majori q-untitatc intcrcc fit. Qui curo maadaodo in minori 

Uit ,accommodaripoirct,manifcrtum fumma confcnfcrit , meritb illanu 

eft , illud cxemplum ad rcfponfum tantiim & nihil ultra cxpcndcrc tc- 

J. §,i/Jud. in quo dc fidcjufTorc nullo ncatur . fcd ha:c folutio non foluiTX 

modo obligato agitur , minimc pcrti- magnam continct divinationcm , fc^ 

ncrcncqnc ctiam vcrba tam univcr- & cum ncraincm fuum facilc jaAaro 

falia , ut uni huic cafui convcniant, jura pracfumant , non vcrilimlle cft,ft- 

detorqucri,3tquchincadfidejuflbrcm dcjuflbrcm qui cxccptjonc tutuscflfo 

pro quaniitate iotctccdentcai infcrti p<jUcrar,fponic folviflo. , 
pofrc,ut facitMoit.fcdpotiusilla,ut fu- - Ncquc ctiara fatis dcclarat Salif^ 

pra a nobis firmaium fuit,, fc^ndum. utrum in fumou. illamajorcp rQ.q^sL* 

propriamipforum Ggnificationcmgc* intercctTcrat fidcia(ror,ctiarcusprm. 

ncralitcr accipicndi , atquc cx hac cipaiis obligatus- cflet. Quodfinotij 

oniverfaU rcgiila dc fideiuflTorc ct-. obligatum poncrcctunc iidcjuflbrq. 

jamm quantuacc idcni dccuifjidun>. mninQ lodcbitum tbjviflet, <Sc proptc* 

cflo. V rn rc4 JCtusnulIamfatis juftara dc aou«, 

Ad tuiandantcro ^d./.rfigdtw. trum, itPnandantc rcpcti pofllt dubi- 

quoddttinct, ad cum commode,ut rc- tandi rationcm habuiflct,atq; adebhac 

ipondcatur.dcindutiUonc prius vjdcn- c^ara dc caufa minus convcnft-ct tc- 

dum. Plcrique iilamintclligiitit.do xtui kxc intcrprctatio. Sinautcmuo 
coft4c)uflbre,quiabipfodebitotcro- ^ hoc.objcdum cvitctur,conccdcrcL-, 

garus fucrat.ut pro (c intcrcedcrtt, rcum,quirogavcrat,ctiam promajo- 

undccum JunscooiuiCMsdicat,.a0^^- thiua^Si obiigatumfi^iijl^j^^c fcnfio. 
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T»i^9fM.r/)gatm.tiim ccrtc non omnis 
a^iocidcncgaretur.fed (altcmproco 
quodexccdii , ncgociorumgcftorumj 
adioDcm habcrct* utconccditideiTL» 
FaigofargJexmdindtta. § ./. eod, tit.& i. 
folvendo de neg. geft. Vcrum hoc dato 
loog^i cxpcditjor cflet cvadcndi via_», 
quaui quae a Saliccr, inonftratur. i>i 
cnim rcus principalis ctiam pro co, 
quod exccdcbar,obiigatus fuii,certc fi- 
deiudor , ctiaaa(i6ocs mandati cranf- 
greOTus ultr^quam a rco rogarus fuit_.> 
promiferit , non ramcn plus quam inj 
principali obhgationc fuit, inicrccc- 
pifTc j ncquc adco in duriorcm caufam 
intcrcclfifrcvidcbitut. Scd infpcilio 
omaisincocrir,quarcnus mandatifi- 
ncsobfcrvaverit, nec nc , fic quod con- 
fequcns cft tcxt: illc ad propoficum no- 
ftrumplancnihilpcrtincrcr. Curiu- 
tcm in mandato hoc fit rcccptum,ur fi- 
dcjudloultra mandatam fummam fa- 
^a ad fincsmandati rcducatur , cjus ra- 
tioinproclivicft. In unocnim&co- 
demniandatopcrficiendo przceptum 
fn«adaf]tis& cxecutio mandatarii non 
minus quam intcrrogatio & rcfponfio 
in ftipolationc rcquiritur, non igitur 
mirum,curquemadmodum in hac , ita 
ctiam in mandato a<ftus unus cx altcro 
inicrprctationem rccipiar & fupplca- 
tur. Ut interim omittimus cxbcnigni- 
tatcquadamin mandato rcceptumcf- 
fcjUtfi io quanticatc mandatarius roan- 
datum cxccflcrit>ufquc ad conftitutam 
fummam agi poflit,ut apparet ejcL 3. & 
^xJ^4ndatiMco(\s\c etiam in d. t. rvga» 
tuit.tY. opinionc plcrorumquc in hanc 
fcntcntiam ' tcfpondcr JCtus. Quia-» 
vcto vcrifimilc non eft , fi is qui tn d. l. 
fogatm. mandavcratitotamillamfum- 
xnam,pro qua intcrccflcrat mandara- 
rius dcbuifict , atquc hinc ncgotiorum 
gcftorumadiionc potuifl^ct convcniri, 
JCtum hoc prxtcrmififlc vcltan^ope- 
rcdceo>utrum faltem in quaijtitato 
xnandxta tencatur mahdator dubital- 
ic,idc6 ut omnis difficultas loliatur, 
non tACommodc co dc cafu rcfpon> 
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lum iftud accipl poflct , quo aliusqui 
non fucrat debitor, rogavcrat,ut man- 
datarius pro alio debitorc incedercL- 
incertam tamcn ftimmam , nam hancj 
ctiam fpecicm intcrdum confidcranl 
J Cti, Mt l. 2. §: aliena tahtitm 1.6. %ji tii 
l (f2.%.mand»tii. LMand. tta text. h.i 
xerfretMtHseil Connan. ltbr.6. com.c.^nt 
merjo. Et hoc cafu prarfopponendui 
cft,dcbific)rcm,pro quo mandararit 
inreTccffcrat , iliam ipfam fummai 
dcbuiflo j idquc merito : Namciii 
JCius nondc co agat , qucmadmoJ 
dum fidcjuflbr erga crcditorcm obli^ 
gatus fit,(cd rantiltm deeoi quateni 
id quod pro rco (olvjt, i mandarit( 
repctcrc pofllr , fidcjuflbn*; rclpcfttt 
funr praefupponcndi rcrmini habi* 
ies. Nihil itaque hic fobeft.quodno- 
ftram fupra firmaram conclufionernj 
oppugner. 

Sicnequet ctiam exd.iftultrj.c[m\ 
quam,quodnobisvaldeadvcrrctur,dc» 
fumi potcrit, fcd quicquid aiiquam re^^ 
pugnantia: fpccicm pra:bct, cx fupcrio- 
ribus facile avcrri £c dcclinari pottft. 
£x iis enim fatisapparet, mandatarii Oc 
mandantis iuvicem longidiverfam cf^ 
fc rationcm, quam fidcjuflbris & rei 
principalis.Quiatamcnvcrbalcgis ob- 
fcura & intricata funr, dc intcllc<5la 
corum qua:dam paucis annorabjmus-: 
Si ultra hoc , inquit tcxtus,<)uod acci< 
pitca,proquadc mandatarii nomin< 
inrcrceflifle commcmoras , daturui 
tc fctipfifti: Pracfcs proviocia cx \t6t^ 
quodultra mandatnm tuum numeta- 
tumcft,atenihilcxigi paticrur. Hi 
reicripri quidam hanc ponunt 
cicm : Mandavi deX.tibi muruandisii 
me redditurum lcripfi : tuquinqu( 
tantum acccpifti. Qua;ritur , an 
quatenus fim obligatus lmpcrat4 
res rcfcribunt,quod tantum in id,qu^ 
numcratum cft, & non ultra,atquo 
ita in quinquc tcncar : Quia vcro huic^ 
•^pcciei, obftantvcrba finalta , quibi 
ultra mandatum numcratumcfle , 
gnificacur,cumintcrimhoccafupons 

tui 
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tar.minus cflfcnumcratum: idco in* 
vcrfo ordinc vcrba illa ita conftruunt, 
hoc quod mandatum tuum c(t , ultra^ 
numcratum a tc nihil exigi patietur, 
q.d. tcxt.Licct mandavcris deX.acci- 
picndis , non tamcn piopterca ultra 
quam numcratumcft, h cc cxigiquic- 
quam potcric. 

Hanc fpecicm & conftruftioncm 
pooic gl.i.very.mjindaurio. camquc vi- 
dctur Tcqui Gothffjr.ddd.l.fi Mltri. fcd 
haicinterprctationi non foium rcfra- 
gantur vcrba univcrfalia > qux (ino 
violcnta contorfionc ad huncfenfum 
accommodari non poflunt. Scd ad< 
vcrfatur , quod in pr. text. divcr (itatcm 
conftituit intcrillumadlum.quoman- 
datario nommc quis intcrcctTcrat , 3c 
cum, quo quis fc daturum (crff>lcrat. 
Quod in hacfadi fpccic non foliim 
omircitur, fcdctiam conrra vcrbatcx. 
pro codcm ponitur. Alii igicur in- 
vertcntcs cafum thcma ira proponunt: 
Mandavidc mutuandis V. tuacccpifti 
mucuo X.quxritur an &quatcnus te- 
ncar. Et dccidic lext. qaod ultra_» 
mandacum numcratum cfl:,a rc nihil 
cxigi patictur. Licec auccm fccundum 
hanc intcrprctationcm vcrba finaUa,» 
planum habcantfcn[um. Qiiiatamcn 
jlla principio tex. nonfatis convenir, 
quo dgnificari vidcrur, mandantcm 
no.n mmiis , uc hic ponitur, fcd ultra^ 
^uam accepium fucrat, fc daturum 
lcripfiffo. Idco uc vcr ba haec com mo- 
<lcc6 refcrantur, ncocdinanc * ea pro 
«{ua dc mandacario nomine intcrcef- 
£(rc commemoras, ultra hoc , quod 
daturum cc fcripfifti , acccpit , & cafus 
iftc ponitur in corporc,eundcmquo 
tcnet Connan, lib. 6. Comm.c.<f. numer.io. 
& licet vidcat,quam incpta fic hxc vcr- 
bocumconflruCtio , quia camcaillam 
ncceflcriam pucacnihilommiisadmic- 
tit addcns, nihil tdm incptum cflc iiij ■ 
fctibendo, quod non pofllnt Dioclc- 
tiani ccmpora pro fuoagnokcrcj fcd 
&: hxc exphcatio fua mcptitudino 
icniccipfaOi cvcrtic £t quia inccr man- 



T I O X. 

d^cum fcriprumquc noh [diflirguitt 
codcm cum priotc laborat vitio. C*/^f» 
libr. ip.chf.caf.is. hanctradit fpcoicoi « 
AlandaviTitio.ut tibi crcdcrctX.Ti'- 
tius mandatum mcum fecuius tibi crcr 
diditX. Deinde cx icripcoconomino 
Titio cavi prxfenti>atquc promifi,mo 
daturum viginti pcr errorcm,qux ta.- 
mcn l^itius mccum cx ftipulatu agcns 
(ibi dari dcGdcrar. Rcfpondcnt igi* 
tur Impp. id quo ultra hocquodac- 
ccpir ca>proqua mandatario nomino 
intcrceflcram * daiurum me fcripfl, i 
mccxiginonpoflro:quia nimirumob* 
ligatio principaiis mandati m X. tan' 
tummod6confiflit,quod vcroultra.* 
^mcfcriptum cft, finc caufa & pcrcr- 
rorcm a mc failum cft ,& proptcrca 
me non obligat , fcd doii exccptiono 
tutuscflfe^quin ctiam ultro liberatio- 
nem condiccrc ^QitxoJ.fiindebitanL», 
C.eod.tit. Et hxc quidcm intcrptcta* 
tio principio hu)us lcgis fatis convc- 
nit , finalibus camcn verbis non ufquo 
adco quadrar. Prxfupponic cnim hic 
inccllcdus , dcbirorcm,proqua man- 
datario nomine mtcrccfrcram , ulcra 
X. qux mandavcram , nihil acccpifTo, 
id quoddilucidcafTcric Cujacd\in\ aiL^, 
•ftipulationcm fcripco incerpofitam i 
mandato & crcditodifcrcpaffc. Cuin 
intcrim in vcrbis finalibus clarc dica- 
tur j ultra mandatam fummam aliquid 
numeratum cflTc. Quin fi nihil prx- 
tcrea numctatum cffet , cext:non quod 
ultranumeratuntcft, fcd potitisquod 
nltra fcriptum eft,exigi non po0e,di- 
ccrct. Cnmautcmcxprcfsedicatdo 
co,quoduItra numeratumcft^utiquo 
facis dcclarar, cum noncam id, quod 
uirra fummam fccundum primum 
mandatum acceptam fcriptum erar^ 
quam etiam id^quod ulrra numcratum 
crat, confiderafle , atquc hac potifll- 
mumdecaufa dubitatum fuiflo* Uc 
ita ncquc hxc interprctatio omni cx 
partciatisfaciat. 

Egoitaquccumante annos unde 
triginca (k) \ti Italia ftudiorum gra- 
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^SLcciCtf oec tnoniD «geiit 

ioYcIIeda hufosLttgii^em , aondoxtu 
vifo Cujftc cujut librum tunctempo- 
ris Anno nionirum 1564« »n luccm pro- 
diiflc «on cxiftimo, putabao» fccuu- 
4um banc fpcciem rcdc eam cxpiicari 
poflcf. QuidaiD ouecUvit de mutuan- 
ditTltisX.&cttmh«ciU«acccpiiireo» 
imidfeCOr inftrumcnro dcind4 con- 
feaocivttafedaturum XV. & ita nltra 
' quam mandavcrar, & rcus acccpcrat_i, 
errorc qnodam dudus fcripfir. Crc- 
dicor itaque videns ipfum promififlo 
XV.oltndeccm prins nomcraia Tir 
tis adhoc folvit V. quarebacot igitor» 
gn ia totam fummam tcneaCttC mao- 
dator. Etrcfcribunt Impp. ex hoc 
^uod ultra fummam mandatatio no- 
nine accepcam (c daturum icnpfic-* 
& ttlcra fummam nundatam ( prius 
vtdelicet ) nuoieratom cft «cxigi nonL^ 
poflo* Etficoim in cautiooc dcior 
deiotetpofitaplitsrcripcumcrat* quia 
tamen ille caucio nuUum novuiiL» 
Taandatum contincbar, fed proptcr 
mandatum prius data crat » id quod 
ultra fuit additum, cx caufa iklft ^ 
tius prttnitlRim eft> atqoe adc6 11011:« 
obligat qujim Qt novam mandaci ob- 
liglttiooem ioduccre poflct... Et hoc 
eftquodtcxt: duntaxat confideratvcr- 
bum . Scripfifti, atquc cx co , id cft pro- 
ptcrc^ tantum quod fcriptum fucraL.» 
nihii exigi poffc ftaioit cjos*qaodo]r 
tm maodatum ("de decem oumcran- 
dis.)oumeratumeft: nullum cnimiiu 
ftriptora novum mandatum intcrve- 
nrrat, fcd ut diaum cftjUaduntaxau 
r&cionc mandati prioris caucum fuc* 
rat. Ncquc ci^ quod quis opponaLi» 
Gtcdicocem tamea fidmi c|aa XV* ^ 
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dataram promittlfltis t^otQn, ilhu 
V.pitttcrca foIviOe dcbitori. Najtu 

cum prob^ fcirct , in X. tantum mao' 
datum inicrccftiflc , & fcripturamj 
hanc tancummodo , ur dc maDdato 
priorecaveraur>datam ncque pra:tc- 
rca quicquim maodacom fuiflc> uti- 
queid,qaod cxcedir, finscaufa hCtiua 
dreift propterea non obligarc^ ipfcw 
mct non ignorare debuiftcr> dc idc^ 
quod ulrra numcravic debirori, fua 
facilitati potius acccprum fcrrc de- 
bcc,quam utalcecum fioc caufaobiig^: 
tepoffic*. . ' 

Neqoe eoim qBSB abioitio ooo cotf* 
fiftit obligacio ( qu^admodom uu 
aperto eft,illa fcriprura tam cum con* 
ficcrcrur, uitra quam rcus acccpcrat, 
obiigsri enm non poruirTcfpcr lubfc' 
COtam ourocraiioncm pr*tcr volim- 

tatem nsaodsotis ioduci pptuit. Et 
kgc quidcm de inteUcai» hnjos lcgip^ 
cogitanti miM tam to mcotcmveoc» 

runc, quorum ne nunc quidcm mc> 
pcEniret,fed c6 magis confirnoor, can% 
animadvcrto hunc intclieaum noru 
clTe alioHlta ab incerptctationc Cu^ 
jad|# 9c omoibfls vcrbis text. oisg» 

conve^te,atomaem9qaiCo|ae* ob^ 
ftat>removeat fi:rapttbim.$ecuodoiiL» 

huncomniaplanafuor,&hjcc ddei^lft 
^/tr4. 6i(kz /ufficianf. Deniqne con- 
dufioni i nobis firmataB non obftar» 
qood ex volgittsiUisiirocardicis , quU 
bus traditor * oitle pcr jowile nod ts«- 
tisritft minorcmfummam fcmperaHl<^ 
jori incflc,addudium eft. Cnr eoim il- 
lisio propofito minus locnscftc pol^ 

fit> cz iis,qux fupr^ dixiaiHs» 
. iatismanifcdum 
cfi; . . 
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Simonis Ulrici Piftoris Hartm.F. 



(4) A Ddc<-^«/<>«. Hertng. in eleganti tr. 

J^Je fidejuj^. c. 24.^.19 

(i) CyintonJiering.d.c. 24.». 26. ubi 

pluresallcgat , qui omnino videndi. 

{c) Sccusin cafu convcrfo, fi Ti- 
rius Stichum & fidf jblVor in gcncro 
homincm promifcnt, Hering. d. c.24.. 
num. 44. 

id) Omain6Hering.d.c.24.nM.jr* 
& 42. 

Omnino Hering. d. c.24.tiuju. 

cum Jeq<j. 

(f) CorafUh. 2. Miftel.caufi2. n. 4 . 
{ g) Covarr. in rcbct. c. quamvis §.fe- 
\ y^tonum.4.de f4cl.in6. Et hanc fcntcn- 
^^''"'liam contra rccenriorcs obnixc dcfcQ- 
dK A(juilin.ini.i.%.fi(iifuUnti.numer.ts, 
cumfe<l(J.deverb.o{ilig.& §.fedfimihi.nu- 
mer. 2f, cum feqq. & novillimc Tachm^ 



tib.f.cfintrov esi. communcm pronun- 
ciat BertaztU.de cljitful. lnflrM.41.glof. t. 
Plurcs citat Hering. d. cap.24, numer. $4, 
Philip Hoenon controverf.jMr.iiittfir. Di- 
fput.is.Thefi. 

(h) Idcm tenct Crot in repet.r. t.r. §. 
ftftipulantt. col.^.infn.verfFaBit & t^r- 
tto & rep, 2. col.s. infin.vtrf. Sfundofalltt 
Cahaul. col.f. infin verfSeptimofaliit Ai- 
cijt tbid. num.2S Gul. fontan. col.e. verf 
Sexto limitatur. Sc novitT.tuctur Heneg. 
d.c.2 f «/^w.^f». plurimisandoritatibus. 
/rw/v./^.addudis. Scdan rationcscjus 
tanti fint,ut ca,quihicaparcntcafFc- 
runtur,convcIlanr})udiccnt cruditi. 

(/) Ex quo loco impudcntcro- 
mnia tranfcripfit morc fao CabaUin. 
CMilleloej. 2S0. 

(k) ScripHt ha:c patCDS Anno 1393 

• •• ••'«•» 



CL^/ s r j o xj, 
I^FIDEJUSSOR SI SUCCEDAT 

WRINCIPALI VEL CONTRA, AUT CREDI- 
Htor fidejuflbnvelcontra. Item ficreditor debitori vel con- 
tra : quatcnus adtioncs confundantur &: fidejufibr libcretur. 
Itcm quid )uris,quando duo rci dcbcndi aut crcdendi fibi fuccc- 
dunt,ubi mulra fingularia ad hanc matcriampcrti- 
ncntia accuracc cxpUcantur. 



Fidejufor quando fuccedit principali, fi- 
dejHlforii obii^utio toUiiitr. etiam 
hodiccontra Cujac.num jo.unk cum 
omn-.hu>s exccptiontb!*s ei adhjeren- 
tihus im.s.Lce* principalis etiameX' ; < [• 
ceptione elid. pojiit nii.f. Et yicevtf ^ •r 
ft eujHdo prmcrpalif fuccedit fide- 
piljori , extin£la fiiejujlione ipfe ta- 
men ut priiiap.tlis obtigaturnHm.2, 
Item fi unus ambobus fuccefferit nu- 
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ner. y. Katio expUcatur num.4. De- 
claratur modoprincipalit obligati» 
pleniorfit & thn crvilittr (^uam na* 
turaliter obH^et num.io.id^ tempO' 
re aditionis num. 2S. Item declara- 
tur^e tanien propter hanc confufio- 
nem damno afficiatur treditor nu- 
mer.i2.quod quatenus procedat, ibi 
ofienditar. Q^idfi cum benejicioln' 
yentariiadtatur hareditas nu.r^» 
2 ,4ut 
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"iAut lis cum fidejujfore iam contefla- 
ta fnnum. 17, Quodft profrtione 
Untkm fuccedit , pro ea portione 
a£lio confmditur num.^7» 
jlnton.Ti^.tmendatio\.cnm rcus dc fi- 
<Je)un". improbiUur. 
7, Doli exceptio non fcmper dolum com^ 
miffitm pntfupponit , fedgeneraliter 
contra eum competitjquinonre&i 
i agit, 

L.Srichum §.quod vulgu de folur. 
LeHio confiituitMr , emendatur & 
yerafententidojlenditur c^nnmer. 
Ji.Ji- 

/. Keflitutionit remedium antequam im- 
petretur, in confiderationem nonye* 
nit^Jurifpecialf qita competnnt an^ 
tequam mtpetrentur,in confideratio' 
nsm non yeniunt. Eod. 

fj, Creditor quatids debitori fuccedit yel 
yiceyerfa tam debltorit quumfide' 
jufforis obligatio toUitur,quid ft cre- 
ditor fidejujfori fuicedat aut cvntri 
num.jy. 

S6. Text. i n I . fi ci §. fi is qu i dc cviiV. ex- 
plicatur. 

Ig^ fidejuffore eleHo hbcratur reuspriu' 
cipalnjureyeteri dr viceyerfa,cu- 
jHS in jure pajftm extant yefligia 
cfitnduntur.Quod in elenione judi- 
ciali yernmfuit non in extrajudtcii' 
li numeT.21. 

/p. L. Etiamfi C. dc fidcjuff. explica' 
tur. 

20. §.fin.Inftit.RepKc. txplicatur. 

22. Tetere proprii in judicio quit dicituT 
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IdcjulTort ruccedcns rco prin- 
cipali a caufa fideiulTioms pcc 
confufioncm libcratur,(5cfolam- 
modo quafi haercsrci tcactur,/. 
/. defidejtif, 

f Sic t ctiam viccvcrfa , quando reut 
fucccdit fidciufr«ri,confundcturobli« 
gatio fidcjulToris,& principalis tanium 
obligatus raancbit, juxtafcntcntianij 
Sabini centraPtoculum rcccptam,/.y? 

Idemtobtinct>quando idcm uttisqi 

* fwzccAiul-fidejuJforisiitfin.C «^.///.Nam 
du« civilcs obligationcs,t intcr quas 

* aliqua cft diffcrcntia , ut una alrcra ma- 
;oi vd pkaior fit«in unam (Sc candctiLi 
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&ltteconttflata. 
z}. L.Hircs$.Q^od fi ftipularor. dc 

dtjuff. expltcatur & Fabriemen 

tio rejicitur. 
Ji^, Duo rei credendi qkatenut fe iirric 

pr^yenire poffinttn pttendo. 
2s. Xqutparario non ommmodamfiml' 

tudincm requirity fed tantum m cafi 

in quofit. 

aa. I{euadebendi credendive correo fucce' 
dtns quatenus utra^ obigalione e 
periri *ut conytntri poflit (£r 

L.SiduodefoIut./f(f7/fl afferitur. 

^7» Con/idejuffbres duo quando inyi 
fucceduntutra^ohligatio falva 
ne/.l.E.xpiicatur infuper, l.Quaai 
vi$ $.fi muiicris ad VcJlcjan. 
L.Stichum aur Pamphilum J. al». 
quando. dc folut. expltcatur con- 
traCujac.& num.2p. 

JT* ^Qio utilis & direHa invicem ptr fu( 
cefftonem non (onfitndmntur. 

Ji* ASiontbuspluribusinunamperfond 
non concurrentibus quatenus un 
autfingulis experirt Itceat cttm feq^* 
& ttum.j<f, 

Ji* Emtorficcedens alii qui eandem rem 
^ ab codern emerat , an dupUu aRione 

agere pofiit. 
L. ttott eSl no vum de aQ. emt. explic 
cum feqq. 

34. Caufe pUires ejusdcm gtneris unt 
aiiione proponi pojfnm , noo tamen 
inytto aHore num. jf . 

pcrfonim concurrcrc non pofruni 
^ /f.& l.h*res. §. qutdrihic.ffcd.lfin 
deduob. reis. Gcncralc autem cd, 
principali* obhgatio roajor fit 
qus lcqucla: vcl acccltionis Joconu 
obtinct,</. Lfiduo. %.fin.ifidebitorU.dc^ 
fidcjttJS.l. StithHm.^.qModvulgt de folnt. 
non rairum igitur.quod iiJa hancpcri 
mzx»d.i.fircttt. 

Idquodadco VcrUrti crt.urqucma 
modum t ipfa fidcjulforis obligar' 
confufionc tollicur, ita ctiam omnc» 
cxceptioncs cidcm cohaercnrcs,^^^ ut 
fi rcus fucccdcns fidcjuflbri cxceptjo- 
nc fidcjuflbri cx fua pcrfr.Qa coirpc. 
tcntc utivclIct*vclutificrcditof,cuj 

cod 
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co dc non petcndo pa£bus fuiflet ^illa^ 
doli aut in f,adum rcplicatiooe clidi 
poflct, fublacanimirum pcr confufio- 
nem fidciunbris obligationcatqtieex 
hoc ctiam cxceptionc eidcm cohxrcn- 
tc , idqs fccundum communcm Ic£lio- 
ncm&intcrprctationcm voluit Jurif- 
confultus,/»/. cum reus. deficju^. o/»- 
ton.Fdb.tMmen Itb. txonjeci.cap. /. contra 
mova,quod cumipfa fidejufforisob- 
ligatio penitus cxtin£la fit,etiam ex- 
ccptxo illi cohxfcns,ita omnino pcr- 
cmpta cflc vidcatur,utnontdmnccef- 
/c fir.iilam rcplicationc clidi , quam uc 
illa pcnicus fublata rcus cx pcrfona fi- 
dejuflbrisutinullomodopoflit. Ideo- 
<juc infcrcndonegativam pro iiiis vcr- 
bis : V.tftexcepttonefidejujferi <omf€ten- 
te ufus fuerit Jegit texeepttoncfidejuf/iri 
ttoncompetentc-j Moc fcnlu,quod liccL^ 
rco fucccdcntc fidcjuflbri hujus obli- 
^atio pcrimatur , tanicn fi rcus cx fua_» 
pcrfona tutus cflct aliqua cxccptionOj 
quac fidcjuflbri non compctcrct , pcc 
doli mali rcplicationcm clifa hac cxce- 
ptionccatcnusfuftincatur fidcjuflbris 
oblig3tio,ut cfficaciccrfc^tur rcus, 
iic vidciicet proptcr confufioncm da- 
mno afficiatur creditor. 

Licct t autcm fentcntia ifla , qux 
cx cmcndata hac le^lionc colhgitur, 
ab^jcquitatis rationc abhorrcre norL» 
vidcarur , dc qua nos infra pluribus 
gemus,aIicnior tamcn cfla vcrbis& 
cntc Jurifconfulti , qui obhgatio- 
r\is pcr confufioncm pcrcmptjc cftc- 
CtKxm & modum,quo,finihtlominiis 
«in judicium dcduccrccur , dc confu- 
lionc opponcndum fic , oflcndere «Sc 
'cclarare potius, quam rcftringcrc» 
voluit. Cumv'juc fccundumhascctiam 
vulgita leclio commodum rccipiaLj 
{enfum, ccrtc ab ca finclibrorumau- 
Aoritatc rcccdcrc tutum non crt,nc- 
quc ctiam ratio a Fabro confidcraia_» 
cjus momcnti cft , ut proptctca ad 
cmcndationcm confugicndum fic_/. 
Noncnim tarumcftin )urc noftro,uc 
Jiccc i(Xio vcl cxccptio alicui noa com> 
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pctar,nihiIominus tamen deeo quxra* 
tur , fi dc h(Xo proponatur, qucmad- 
modum alteri parti iubvcnicndum C\tf 
idq j plcrunquc pcr doli cxccptionerrt» 
ficri cxcmpia pcttot. tit.ff. de doli except. 
oftcndunt-j. 

Ncqjctiamtad hocjutdolicxcc- ^ 
ptio compctat , fcmpcr rcquiritur, uc_. 
quis dolo quid admifcric , fcd fufticic-., 
quemco uti juris rcmedio , quod ci 
non compctcbat/ z. §. circjt prtmtm. de 
dol. except. 

Dcindcquoddiximus, confufio- 
ncpcrimiobligationcni acceflbriarTLi, 
ulq; tcbproccdir^ut etiamfi rcus prin' * 
cipahs, qui civiliter obIigatuseft,pro- 
prium & pcrfonalchabcat rcmcdium 
fidcjuflbrinon compctcns, &huicfi- 
dcjuflor fucccfliflct, nihilominusfidc- 
juflbrisobligatio tollatur. 

Excmplicaul3,fi minorXXV.an- 
nis pccuniam mutub acccpiflcr, & pcr* 
ditis oumis intta tcmpora rcflitutio- 
nisdcccfliflctharrcdc fidcjuflbrc , hic 
acccflbria fua adione fublara,reftitu- 
tionem intra conflitutum tcropuspc- 
rcrcpoccrit,('^) utprobatur/«<^.§.^W(^) 
'uulf^o. fccundum rcccptam lc^lioncm, 
quxita habct : Et econtrario non poteli 
dici , non tolli fidejt fPtfis ohltgAttonemj^z 
Namctfi gl.& Intcrpp.rcfcfant,Rogc- 
rium unam ncg.uioncmomifl^amma- 
luiflc, ramen non foliim omncs libri 
huic Ic^lionc rcfragantur , fcd & fc- 
qucntia verbarqua; idcm,ut fuam tuca- 

tur le(iJionem,adc6incpti:intcrpreta- 
cur, ut haud facilc alicui,qui novic, 
JCtoslacincnon barbare locucos fuif. 
lc; campcrfuafurnsfit)fcqucntiaigitur 
vcrba pcrfpicuc declarant, JCtihunc 
cflcfcnfum, qucm mod6rctuJimus,6c 
proptetea utramquc ncgationcm rc« 
tincndanij. 

Majorem aatcm fcrupulum irij 
codcm§.m©vcntilIa xcrh^-.J^ftkeprinci-' 
paiisfuit & cni fidcjujforu cbltgMtio accef^ . 
jitjhic contempUttone jMrisprttor^. Hxc 
cnim , neq; quocommodc rcferantur, 
habcnt quicquam, ncq; uJlumfanumj 
0 00 i rcci- 
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recipiunt rcnfum.Nam quod gl.di^lio- 
ncm ,^<*,ad prarccdcntiavcrba : C4U. 
fkmjurUhtnordrij.ic^cit» rcmotius eft, 
quam ut vcriGmilc fit,ncque ctiam rc- 
^am prxbetfcntcntiam. Nonigitur 
mcndo carct iUc locus, quod abaliis 
nonanimadvcrfumclTcmjrumcft. Et 
quamvis eadem lcclio in FI, ctiam ot. 
habcatur,tamcn & ipfius Fl.cxeraplaris 
fidctn tioc quidcm in loco lurpcclam 
reddit.aliud graviflimum mcndum irij 
codcmlioc§.^W v*/^^.commifl\im, 
dc quo mfra diccmus, undc apparct li- 
brarium tnd.^.quod vu/go.(zUi ncgli- 
gcntcm fuiflo- 

Quodfi igirur conicclurisindul- 
gcndumcfict^poflctforfan locus , dcj 
quo jam agimus,itacmtndari ; Dtjfuile 
,,e^idUerf ,C4ufam jurtf homortr^ , qux 
^^fotuit 4uxUiomwcri cf/e ,retincrc fidejuf- 
^,foris ohhgAtionern, tjuia prujcipjiu fntt e4, 
cui fidejuffirts shltgatto uccejut. Quis 
cnim facilior lapfus , quam loco ti/ 
quia , ab ofcitantc librarjo, c]u.t »5c loco 
'n!e4,& poni. Et fccundum li^nc lc- 
dioncm vcrbanon folum fanum rcci- 
piunt fenfum, fcd & clcgaiucm prx- 
bcat rationcm,quam Juniconiuhum 
hoclocoinlcrcrcvoluiflcvclcx coap- 
parct>quoci fcqucntia vcrba pcr diftio- 
ncm inativam/^//«r,fub)ungcns ccrtd 
concludit , fidcjufl^ori iua obiigationo 
libcrato bcnefictum in intcgrum re- 
ftitutionis compctcrc , cum taraciij 
fccundum vuiijatjm lc^lionem in_» 
pr:ECcdcntibus nihil pcni ccrto aflr- 
rueritjfcd tantummodo dixcrit, diffici- 
Je efl!c rcrmcrc fidcjufToris obIigatio« 
ncm. Vcrifimilcigiturcft,eum hicra- 
tioncm addidiflc,ut ex ca rcdius (equc- 
tia infcrantur. Ratio autem talis cftj 
ideo caufam iuns honorarii nonreti- 
ncrcfidcjufiorisobiigationem.quomi- 
nusconfufione tollatur , quia Iicct mi. 
nor rcftitutionis bcneficium habcat. 
tamen nihilominus obligario cjus 
principalis cft,ideoque tollit fidcjuflb- 
riam » quac tantummodb accefiionis Sc 
fcqueU viccm obcinct ; curaqi ca con- 
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tcmplationeiurispraBtorii fivc rcftifa- 
tionisintcrpofitanon fir,cjusciiam rc- 
fpcdu rctincri ncquit. Nam cum rcfti- 
luiiominoris non ab initioobligatio- 
ni cjus mfit,fcd cx poftfaclo dcmum 
proptcrpcrditam pccuniamci compc- 
tcrc incipiar^iutiquc fidejuflor intcrcc- 
dcns, vei ctiam crcditorcum cocon- 
trahcns nullum adrcftifutioncm.qua,» 
utrum uti pofTct roinor, tum tcmporii 
adhuc inccrrum crat , rcfpc<flum habc- 
rcpotuit.Scd rantummodoconfidera 
vitipfamprincipalcm minoris obliga 
tioncm,qua: cum in fc>non confidcra 
to rcftitmionis bcncficio, plcnior fir 
ncqjdus civilcsobligaiioncs,quaruoi 
uiu aircra major cft , m unam pcrfo*. 
nam concurrcrc pofiint,fidc)uflbriain 
mcritotoUir. 

Quinimof jpfam rcftiturioncm 
cx pcrf^?nj minorjs coutrahcritis noii_, 
fcmpcr in confidcrjdoncm vcnirc,3p 
parcr ex l.fi Ttiitts. defidcjuji. dbi fi iiii, 
uni cum minorc pro aho intcrcc/Iif, 
cum proprcr inccinm» rcfl:turioni$ 
JCtU': cx.ulatum habct, & proptcrca 
djviiionisJ|^ncficium ctiam rrftituto 
minorcci eonccdir, Fac. hucquod tra- 
di lolcr,c3qu.Tcxjurcquodamfpcciali 
compctunt , in confidcranonem noiL. 
vcnirc priusquam impcrrcntur^/^t.^./-. 
defideiMb.gLtn U &tbiB4rt.dcbcm.pofi. 
fic.t4b.Bartol.ml.fincdc fiut p4f&' re/f^ 
&tnl.i. %.quid4m filtum. debon ^ofi. fec. 
/^^.Nam & rcftitutio in int( grm« fpc- 
cialiquodam jurc minoribus conccdi- 
tur. Quodfifidcjurtbr inrcrccfiionit 
tcmporc ad jurisprxtorii auxiliumrc- 
fpexiflct.accrcditor hocracrucns,idc^ 
eum acccpulct, ut co nominc tutior 
cflTct^ficut faaum cflc in cafii, /. in c. 
f4 i^.der//inor. z^ip^xct cx vcrbis: Sictt 
fiirem minorem & ei fidem non habe 
rem, tu fidtjujfiris , hoc ccrrc cafu fidc 
juflbris obligatio plcnior cenfeicfui^ 
& proprcrca d principali rolli norL. 
magis poflct, quam civilis a naiuraJi, 
litmicio*^. §.f*/v*/^a,coufidcrat Ju- 
risconfukus.Cc; 
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Ec iniquum forct crcditorcmj > obligatio falvx manerent, idcmquo 

quifibi iiocipfo fatisdiligcntcr cavic, rctroobtinct, quandofidcjulforicrva 

hac firacaucionc dcfraudari&danino manumiirohaerescxiltit././^ifrr/.S.^^tf^^ 

alfici, conrra Uebttor. de fepdrat. Rcdlc Ji hic fervtis de fidemjf. Non cni m hoc 

itaquca Jurifconfulto in nodro pro- cafu principahs obiigatio major dici 

poGto confidcratur , fidcjulfionenij potcftacccflToria^cum nonfitcivilis,3c 

(inc contcmplatione juris honorarii civilcvinculum,qutacxcononauteai 

acccflifTc. Curautchic nullahabcatur cxnaturah agipotcft , nnjns rcputc- 

ratiocjusincommodi, quodcxfubla- tur. Scd ncc fidejufToria \cl'jti major 

ta fidcjulToris obligatione icreftitutio. tollere potcft principaicm » quia noru 

nehuic compctentc, ad creditorcrru poifisdiccrc f>dcjuflbriam majoremj, 

pcrvcnit > paulo infcrius palamficL... cum non fit princip.»Iis : Principcnij 

Cumqueha:c</.§.^«<><^x'«/^^i emcnda- enim lorum tcncrc majuscft, quanu 

rio,&quiindecolligiturJenrus,anto acccdcre : igitur uiraquc in fuoftatu 

annos fan^ complurcsin mcntcm no- manct/ quafi noninfcrior alccraaltc- 

\ • bisvcncric : tum vcro nupcrriincin_j ri , utclcgmtcrconfidcrar CMjiU.trMif, 

co maximopcrc fumus confirmaii» y.adKy^jric.indU.h^trcs^fervo.lL^iiiwzj 

poftquam doiftuTmium & acutilfi- hxc rjtio longe concinnior , qudmj 

oium Jurilconlultum y^nton. F^b. \\\^ quod lutcipp. exiftimant , idco hic fi- 

oovifllmis conjcdurarum luarum li- dcjufloris obligarioncm non pcrmii, 

bris cjufdcm loci virium aninudvcr- quia principalis obligario non cft va* 

tiirc,//^r./.f4/>.-^.cognovimus. Quia_» lida , atqucproptcrcadamnoalTicerc- 

tamcn is duriflima lanc iSc pcrquainj turcrcditor , liobl-g-^tio acccflbria_» 

audaci emcndaiionc totam vidclic. li- confundcrctur, courra i.debuor.defi^ 

ncam dc luo mtcrponcndo loco ifti f^rat. Nam crfi vcrum quidcm fir,Ju- 

mcdcriconatur, non diibicsmus,qum rilconfultum ibi cjus ctiam habcro 

modcftiorcs noftram lianc multo lc- rationcm, nc d.imno -(ficururcrcdi- 

niorcm,& (utit.idii:am)magisvcrc- tor, &iftudfuo loco iccrcconudf rc» 

cundam, magilquc compcndiarianij tur, tamcn cxhic ratione id rantiimj 

corrcdioncm , d.%.<infidvui^o, fintL. coUigi porcft , fidcjuftbris obligatio- 

L Jibcntius fufccpturi, Dc quo ta- nemmancrcdebcrc.Curaurem ctiam 

^ Bicn fuum cuique libcrum cfto judi- naturalis fimulconfiftat, Ii.occcrtirex 



i 



^cium,.. cadcluminonpotcrit. ^cdindcclfici- 

Ca:rcriim cum major &:plcnior tur, ut jamdidumcft, quia non fatis 



^untaxac obligatio, ur (npiadiximus, apparcat utraalfcri major fit,cum prx- 

minorcmtolUt, fcicndum.plcniorcm jcrtim in apcrto fit , Jurilconfultos, 

•t&; majorcm noncxco tantiim, quod quandodcadionum confufione egc- 

principalis fic,a;ftimandam,fcdciianij runt, hocpotifiimum confidcraflc, u- 

quod atlioncm cfticaccm producaL^. trumcjufdcm finr poteftatis, an vcro 

((^) (<;^Potcftcaimfieii,utaliquaobligatio una altcra major fit_.. , 
fit principalis , & t imcn proptcrea_», Ethoc cft quod voluit Jurifcon- 

quod cx ca cum cft"cdu 3gi ncqueaL-,, (\i\tm tn d.^.^itod vuigo./.St/chitm.dufn^ 

pleoiornonccnfcatur^utaccciroriam //? frincip. poftquam di,\crat tiim dc» 

tollcrc poftit , idcoquc fi principalis mumfidciuftbrcni, qui dcbTorit hx- ,| 

naturalitcr taniuincftct obligatus jUt- rescxtitcrit, cx caula fidcjuftbrialibe- 

potafcrvus , & illcmanumiflus luccc- rari , quotics plcnior rci promitten- 

dcrcifidcjulIori,nuiIa ficrctobligatio- diobligatio rcpcritur, dcindc rubjun'. 

II u m confu fio , fcd ta m n ai uralis fcrvi git: ?^m(i reits duntdxatfuit obiigattis, 

4 quioj fidcjuftbris civilis & naturalis fdejujfir itberabitur. Rcc cnimvctba* 

0 O O 4 cum 
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cum nulliicrt cOmmodum fenfum rc- 
cipiant.cx grxcislibri'; moncntcC«/iff- 
lib.n. obf.S4. & d. %^Jrica^. 
rcdchiclocusitacmcndatur. ?^am-> 
firetta natura dunta <at futt obltgatus , yf- 
dejuffor non liberabttur, Q^ia m cmcnda- 
tioncm vcrifimilcra rcddic» quodju- 
rirconlulruSjportquam dixcrat , tunij 
dcmum fidcjuflbrcmTCO fuccedenrcm 
libcrari , quotics plenior rci mvcninir 
obligatio, fcqucntiavcrbia pcr pariicu- 
lamcaufativam. 2^4>w,anrtLclit, iioc 
cnim ipfo oftendit , fc hisvcrbis dccla- 
rare»vcrumcnc,quod dixerat> fidc|uf- 
forcm non fcmpcr hbcrari, Etquod 
confcqueos cft , cum cafum fubjungc- 
rc volui(r:,ubi fidcjuflbr non hberct ur. 
Hocautcm minimccontingit,quando 
reus cfticacitcr , fcd quando dunraxat-. 
naturaliter obligatur. Verifimile igi- 
turcft , Jurifconfultum hicdeco, qui 
naturalitct folum obligatus fuir , locu. 
tum hiiflc , cum prxtcrtim addat di. 
ftioncm taxativam,jD««r4xrff jqus ccr- 
tc,ni(i ira ut Cujac : cmcndat,Icgamus< 
prorfus fupcrvacua cft. Dcindcha;c 
lc(5tio confirniatur confiderationo 
pariiculff Econtrario. Nam cumju- 
rifconiultus in fcquentibusdccocafu 
agat,in quo hdcjuflbt hbcratur,ut pau- 
16 antc oftcndimus , atqucillaprxcc- 
dentibus aunedat , pcr di£lioncm, E 
ccntrario, (atis dcnotat,in proxime prf - 
ccdentibus vcrbis, fcdccafu contrario 
atquc adco dc co, quo fidcjufsot nonj 
libcratur^egiffc. Ncccflario igitur cu m 
Cujacio ncgativa intcrponenda, & ad- 
dcnda diclio T^tura, quodctiamctfi 
vulgatam nimis argut^ dcfcndcrcco- 
nctutjfcquitur tiimcn^nton.Fai,/ib /. 
ionje^t.c.4. 

Et fccundumha:c Jurifconfultus 
non folum idcm vult^quod dc naturaJi 
obligatione fupra aflcruimus , fcd ct- 
iam dilucid^ ad hanc rationcm refpi- 
cit, quia naturalis obligatio,liccc prin- 
cipalis fictamcn quia naturalis tantum 
cft, cum cftcdu non obligat> atquo 
adcoplcniornoneft, nequcmajor fi- 
dcjuIToria , ut hanc coilcrc pofllu. 
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Rccipit prxtcrca doarina ifla.,; 
fccnndum qnam majorcm & plenio- 
rcm obligacioncm altcram tollcrcdi- 
ximus, hanc { notabilcm dcclaratio- 
ncm , quod catenus tamcn locum non 
habcar,ur cx confufione if^a damno af- 
ficiatur crcditor. Nequc cnim ratio 
juris, quarcaufam fidcjuffionis propt! 
principalem obli^ariont m , qux m 
jorcn:,cxcludit,damnodcbctafficci 
cred.torem,quifibidiligcntcrprofp 
xcra t , iit air Jurifconfultus/»/. debito. 
defcparat, mdc refpondcns,quod fi d» 
bitoi fidcjtiiTori ha:rcs cxritcrir, quam 
visobhgatio fidcjuflbris cxtinaa fit^ 
nvhilominus cum , cui fidcjuflbr fucrac 
oblig-itus , fcparationcm bonorurrL» 
imuctrarc poflo. Scd lunc fortitcr 
obrtacid, quod fupradc rcftitutiono 
inintegrumdiximus, ex, ^.quinjulgo. 
illam non cfliccrc, ut propterea fidc- 
juflbris obligano inrcgra mancai 
quantumvis ufidcjuflbrchircdcdcbi 
toris,qui miuoc fuciat , impctrara. iiij 
maximum crcdiroris incommodunij 
ccdcrcL-, . £i/r/(?/. uthuncmodumdif- 
foK at, texr. in d §. cfuod vu/go., ad co» 
duntaxatcafusrcflringit , inquibusfi. 
dcjufTorcontra minorem principalcm 
dcbitorem in vivis agcntcm , ctianu 
poft ejusTcrtitutioncm , rcgrefrum ha- 
bcret. Namcuminhiscafibusipfcmct 
minor vcl cjus haercs,nc lidcjuflbr con- 
dcmnatusipfumtrrndariconvcniac^i 
pro fidcjuflbrc convento in judicio ! 
intcrponcrc & dcfcnfioncm c|us c 
propria pcrfona lulcipcrc ^oiXxiJ.idem. 
que , §. generatitcr. CMandat.tx confu- 
iionc dcindc fada & reftituiionc i 
dcjuflbrc hxicdcimpctrata , crcdito 
nullum majiisfcntJrcrdamniim,qua 
fi urraqueactioinrcgramanfilTet , ( 
quidcm r.un rcus quam fidc;uflbr ca 
dcm dcftn^ionc fclc lueri poflcnr.nihl 
igitur mirum , quod cum nulluin fub 
fir prxiudicium creditoris > aclioncs 
confundjntur : finautcm , fidcjunbt 
contraminorcm rcgrcifuni cum cffc. 
iiunon habcrct,idcjuodgcucraIc clt. 



Q U ^ S 1 
i.inhfifdT^. ^. t,dimhor. tum quiaex 
iure minoris fc tocii ncquicfcd nihilo^ 
minuii crcditori cfticaciccr obligatus 
nianct,& proptcrcacrcdifor> fi adlio- 
ncs confunderctur, maximudamnum 
fentirct,tum obligationcm fidcjuflbris 
jlon pcrimi cxidimat Bartol. nequo 
tunc huic tcxtui locum cfTc, qucm lc- 
quuntur K^ngel. & Jo4n. de Tmmol. 
Quiavcro Ririol.carus,iriquibusfidc- 
iuObr tegrcirum habcat , non cxplicat, 
idcdillos addit Jedn.de Imol.h. nimi- 
tum, quando minor non in contraftu 
principali, fcd in contrad^u fidcjuflbris 
juralTec » fc cum (ervaturum indc- 
xnncm, autquandodolo induxitfidc 
Jnflbrcm ad fidc)ubcndum,aflerens fo 
tnajorcm, licet dolo hoc concracrcdi- 
torcm ulusnonfuerit, Iccm.quando 
tna)orXXV. annis exif^cns, ramctij 
intra quadriennium dcJent fidejuflb- 
rcm prodebiro contrado mminoro 
itate. In his cnim cafibusjicet minor 
rcflituatur contraprincipalcm , noiij 
tamcn contra fidcjuflbrem , & ptoptc- 
rca fidcjuflbr contra eum regrefliinij 
habet. Scd (pracrcfquam quod ter* 
tiuscafus,quandomj|orfidcjuflbrem 
apponic contraiCtui u ic minorcgcfto, 
in dubium vocari potcfl exco, quod 
fideiuflbrem dando vidcnturapproba- 
rcid, quodpcflit , atqucitarcflitutio 
Kcconcraprincipalcm qtiidcm concc- 
datur, i.2. & tot. tit. C. fimjjor faLi. rat. 

4^.)cum hiomncs cafusranorcs finr, 
quam uc verifimilc fiar , Jurifconrul- 
tum /// d.%. ijuod vulgc, ad eos rcfpcxiflc 
idco Vaul. de Caftro licet inicrim ho- 
^uni nullam mcnrioncm faciat , cxifti- 
mac tcxt. in d §. (juod vu/go, gencralircr 
ccipicndum , i5c proptcrcarcftitutio. 
ia bcncficiuni nunquam rctincro 
dcjuflbriam obligationcmjCjufquo 
hanc aff^crt rJtioncm , quia antequairu 
tcQitudo obrincarur , ipla obligano 
tninoris cflkax eft, cuniquciflam irL» 
.ipfo fucccflionis tcmporc cfliCaccmj 
'"cpcriat fidc)uflbr fucccdcns* idcb mc- 
ritbcjtis obli;;atiotanquam acccflbtia 

."■■*>■■ ' 
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& niinor collitur , non cdnfideratb> 
quid deinceps reflitutionc ex jurc pra:- 
torioimpcrata cveni^c poflit , qusra^ 
tiononcft inconveriiens. Etcbrefpe- 
xiffevidctur Jurifconfulcus, dumcon- 
ilderac » quod fidcjulforibi finc con- 
templationc juris prxtorii acceflerit./. 
Poteftque pro confirmatione ejnfdcm 
confidcrari , quod cum fucccfliionis 
temporcminorisobligatio cflicax, fic 
propterea major fuerit,ut acccfioriant 
pcrcmerit, haec fcmel extinfta cx futu- 
ro eventu meritb rcvivifcerc non de- 
beat. Nequcimpedit, quod pcrbcne- 
ficium feparatiotiis illa quafi revivi- 
fcat, d.l. debitor. Scparatio cnim duo 
parrimonia ha:redi$ 6l dcfun^i , quat 
pcraditionemconfufacr^nt, iteruiTLj 
diftingucns , divcrfa bona conftitliit_>, 
atquc adco ipfum aditionis eftcdlum 
pcrimcntem obligationcs tollitacrc- 
movcL-.. Non itaqiicmirum>curet- 
iam fcparationcimpctrata^^liodcrud 
compctcre incipiat. Quod plane alitcr 
fe habct in rcftitutionc roinoris » cd 
quidcm cafujde quo d.%.quodvHlgo,\0' 
qiiitur. Hoc tamcn quod reftitutionis 
bcncficiuip fidcjuflons obligationcm 
non rctinerc diximus , declarat Paui, 
deCaflro , d. §. quod vuigo. uc locunij 
nonhabcat, fiquidem minordumad- 
huc fupcrftcscllct , rcftitutioncmim- 
pctraffct, nam cum tiim iplo lucccfsio- 
ais tcmporc minoris obligatio incffi- 
caxcflct , illam fidc)ufibris obljgatio- 
ncm tollcrc non poflc cxiftimat. 

Quxrifetiam hoc loco folcrjquart- i^t 
do hxrescu bcncficio invcntarii adiitp 
an tunc obligatio principalis acccflb- 
riam rolIat?Etdubitationcm movccco 
in cafu , quando fidcjuflbr fuccedit dc- 
birori, qiiod cum jurcvcteri ex bonis 
dcfunc'li& hxrcdis fiiccedcntis unuin 
& idem conftituerctur parrimonium, 
<Sc proptcrCa Iixrcs ultra vircs ha;re- 
ditatis dcbita «dcfundi dc fuo fol< 
vcrc tencretur , nuilum cx confu- 
fione ifta ad crcditorcs in effcLlu re- 
dibat incomniQdum; cum ipforunLj 

norLi 
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nonintereffct^ an ex dcbitonsdefun- 
dli^anvero cx fidcjuflbris rucccdcniis 
bonis ipfis fatisfierct : at cum liodic, 
quando hxrcs adicns hxrcdiratcm in> 
vcntarium confccit non ultra vircs 
ha:rcditatis> ncquedefuoquicquanij 
iolvcrc tcncatur, fed invcntariibenc- 
ficio propria bona ab hxrcditariis di* 
ftin^a6c falvarccincat , uiiqucpluri- 
mumintercflcvidcturcrcduoris, no 
principalis obligatio toliat acccirori- 
amiidcjuflbris > cum d hs:rcditas(ol- 
vcndo non cflct^ hujus crcditi nominc 
5de)uflbrcm, qui fucccflcrat, compcl- 
larc non poflct > cumtamcn con^uflo 
obligationumdcbitoribus,qui Gbifa- 
tis diligcnrcr profpcxerunt , obcflo 
Don AzhC3,iyd.l,dehttcr. Intcrpp.itaquo 
hac ipfa rationc mori communitcr 
condudunt, Invcncario confcdo lidc- 
juflbrcm hanc obligationum confu- 
(ionem allcgare non poflc , fcd nihilo- 
mmijs inid,qu3tcnus vircs hxrcditatis 
non fufficiunt, tcncri Dcc.posl altos i» /. 

(0 dcbittris num.2t. C.de pa^. (e) 

Interim tamcn dc rationc labq- 
raat,hanc potiflimum aficrcntcs , quia 
utdidumcfl: , pcrconfufioncmcrcdi- 
totis dcrcrior conditio ficri non dc- 
bcr,ncquc bcncficium uniconccflum^ 
inaltcrius injuriam cxtcndi. Vcrijmj, 
fire^lius pcrpcndatur hocncgocium, 
Inventarium plane hoc non prx- 
ftac , ut proprcrca fidcjuflbr fucccdcns 
in creditorum incommodum confu^ 
fionis cxccptionc fc tucripoffit , fcd 
cum rcm omncm in cum ftatum redu- 
cac , in quo antc aditam hxrcditatcnij 
fncr2it,QOt,Dd.ift Lfia. C dcjur. deltb. o- 
mncm confuGonis cffettum non mi- 
nus rcmovct , quam fcparatio bono- 
rum. Tantumigiturabeft^utinvcn- 
tarium hoc cafu in prxjudicium crc- 
ditorum ccdat , ut ctiam ipfis magis 
confulatcfficicndo, qc confundaatur 

^f) obligaciones. (/^ 

Quemadmodum fidcjuflbr fuc- 
ccdcns reo ,&vicevcrfahbcrctur , ha- 
15 aenus didum c,ft,rcrtat t uc videamus. 
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quidjuris,fi crcditor rucccfixrit dcbi-1 
tori aur fidejuffori> vcl uiroque con- . 
vcrfo. Et liccc JCtus /// /. fi dcbitori. dc 
^dc/t/Jf.cuan calum, quocrcditor fuc- 
ccdit rco , a rcliquis confufionum Ipc-, 
cicbusdiftinguerc vidcatur, innuenSf 
magis foluttonis potcftate quam con 
fufionis rationc obligationem intcrci^ 
dere,quod eriam fenfir Jurifconfultus^ 
ia /.fi cf.4^ S fi (ftti dc evi^.dnm dici 
raiionem quandam intcr hxredc 
& hxreditatcm poni, tamenfivc rci:, 
crcditori fucccflcrit, fivectiam crcd' 
torrco, tam principalcm quam fidc 
juflbrem^'^) libcrari, cive iiviliscivo 
naruralis tantum in rco fuiflcr, rcfpon- 
d c c J u r i fc o n fu It us /« § . ^/Wy7///^«/rf/ r . • 
Ihsrcs fldcju(f. hanc aftcrcns rationcm* 
quoniam ncmo potcft apudcundciTU 
pro (c ipfo obligatus clfc, jgiturncmo, 
quifcmcl rcus & crediror pcr fucccf- 
iioncm faclus cft, potcfl fidcjuflbrcrru 
iibi pro (eipfo obligatum habcrc.Idco» 
fccutus cft (5c Paulus tnl.Gramuseod.zd' 
dcns, ur qucmadmodum incipcrcnoa 
poflunt,uanecrcmancant. PcrtincL^ 
huc itnx.inlfi Stifhitm.^.i .dcfidejujf.\xb\ 
videmus, (i fidcjuflbrisobligatiopro- 
ptcr conditioncm principali obJiga- 
tioni anncxam in pcndcnti cflct, atque 
intcrim crcditor dcbttori vei legita- 
riushxrcdifuccedcrcr , quodcumno 
exiftcntc quidcm conditione 6blige- 
turfidciufror : cujus Jurirconfulcus ibi 
hanc tradit rationcm, quia ncc rcus e 
proquodcbcat , fcd ncc tcs ulla qux 
pofllcdcbcri. Etharquidcm rationcs 
proprie eb percincnt , cur reo crcdito- 
ri fuccedcntc vel cootrd fidrjuflor li» 
bcrctur: cur autemipforumprincipa* 
lium obligatio inter fe rucccflion^ 
perimatur, ejuspulchram rradit ratio 
ncm ]Cius inl.fi debttori.co ttt. Si dcb' 
tori y inquic , crcdicor hxres cxcitcric.« 
obiigario ratione confulionis inter 
dit,aut (quod crt vcrius) folutionis p 
rcftacc. SuccclTioncm cnimcjufmodi 
folutionis inftar haberc, his verbis pcr- 
ipicuc doccc , quia nimirum crcdirori 

fucce.: 



rucccdentirolutam videtur> quod ex 
hxrcdiratcipQdebebatur, Gcut&dc- 
bitor rolviife^quod hxrcdttaticredito- 
risifedcbcbatur. 

£r hoc cft quod t ait text. in l.fi ci. 
^.fiisqut.dteviSi. cum debitor crcdito- 
ri fuo hxrcs exiftic , ratio qusdanij 
intcr hireditatcro & ha:rcdeni poni- 
cur * & inceiligitur loaior hcrcditas ad 
dcbitorcm pervenirequan foluta pe* 
cuaia,qux dcbcbatur hzreditati,&pec 
hoc mious io bonis hxredis efle. £c e 
coacrarioi cum creditor dcbitori fuo 
hzres cxtitic> mious in hxreditate ha- 
bcrevidetur, canquam ipfa hxrcditas 
haercdi folvcrit. Cujus loci fcntcntiam, 
qui aficcuti non funt , pro co quod in-» 
Fl.rcitifsimc-lcgitur : Ratifitiu/teUmfa. 
«lifi^r jfubftitucrunt : i^cito quAdamfrih- 
fonitur , quod in omncs pxnc libros 
' oftca irrcpfit, camckgarilsiujusiiL.. 

. lcflicnis fcnfus. Rationcs eninij 
ponerc, dicuntur calculatorcs curnj 
computant j quidalteraltcri dcbeaCi. 
Et licloquitur Juri(cot>4uUus in l. /. §. 
fedfifideicommiffariA fiquis tefidment.Ub. 
ihi. 4rbitrum ex continentidandum , apud 
^uemratioponatur, id cfl,qui computa- 
rionem incat.juxta l.fipare.eod. tit. itoj 
&hicintcr hacrcditatem & hxrcdcrrL» 
ratio ponitunid clh computatur, quid 
^ viccm dcbcanr, «5c id lol vi putatur m 
faadditiono- Aitautem ratioqux- 
da m,innucns> id non proprie quidcnij 
ira dicipolTeiCum nuUum fa<Lhimcon- 
CLirrat, fcd junstidioacfiat-.. £thoc 
quidcm cd diligcntius hic explican- 
dum fuir,quod ScipioGcntil. J.parerg. 
€ap.a. minus re^c noilrum hunc lo- 
cum intcrprctctur » Raiioncm pro 
«lifFcrcDtia grarco more accipiens, q. d. 
Jurifconlulcus , ditfcrentiam ciTcintcr 
hzredcm «Sc hxrcditatcm , fcnfu ad 
propolitum non latis apro j uc ncc 
myftcrii,quac in vcrbo (ponitur)quac- 
ricnllius momenci lunt. Hinc eciam 
rcdcdclbmiiur ratio, cur ctiam fidc- 
juilbr hbcrctur : Nam cum cjulmodi 
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fucceffio folutionis vicemobcineac^< 
reoper folutioncm liberato , criaiiL« 
fideiunbr utliberccurncccirccil , id- 
quevoluic JurifconfuIcus> dixmind. L 
fistitbam. aiC-< : Quia ocque rcus cft, 
qui dcbcat, &c. Eandcm ctiamadfi- 
dejuiToris Iiberationcm accommo* 
dac Jurifconiukus inj> d. l, fi debi^ 
tori. 

Nam in fpecieibi propo(ita,in qua_» 
credicor uni cum fidcjuilbrc iucccnc* 
rat dcbirori, propartequidcmcohx- 
redis obligatio falva mancC/ fcd Hdc» 
juiloria tota tampropartc crcditoris> 
quam propatce fidcjuiToris fucccdcn- 
tis perumtur , divcrfam tamca ob cau- 
fam > ilquidcm rcfpcdu portionis fidc- 
juiToris fucccdcntis illa idcb tollitur, 
quia tanquam accciTona minor c(b 
principah : rationc vcro cjus parcif* 
qux ad crcdicorem pcrrincc , idco pcri- 
mttur, quia rationc pofita in credito- 
rcm & partcm fuam hxrcditarianu 
obligatio rei ibiuciooc quadamfubla* 
caciL 

Quod t fi crcdicoc fidcjuiTori hat^i^ 
res fucrit,vcl fidcjuilbr creditoii, ioIa_» 
fidejulVoria pcrimicur mancnte prin- 
cipali yd.%. (luodftflipulator.d.l.GrMnitts. 
tnfin.pr. Non tamen proptcrca fidc- 
juflor fucccdcns crcditori principa'. 
Icm a^ionc mjndati convcnirj pot- 
efl>quaii a fcipfo cxegiircc>iicucintc* 
grum ipfi ciTct , fiquidcm pro reo quid 
cxpcndiilct-/. Namcumrcus j ucdi- 
dumcft > iibcracusnon fir , nullahic 
fiibcflcaufa, qux a^ioni mandacilo- 
cum facereqacac. ScdfidcjufToradlio- 
nc cx flipulacu crcditori dcfuntfto 
compctcntc rcum convcnircncccflTo 
habct, d. l. bares. §.fin. ni/itbrccfide- 
juffor priufquam fucccdcret credi- 
tori , jam ci condcmnatus efTcC-» , 
tum cnirtk mandati convcnirc 
bitorcm adhuc poiTcC-. , l fi ei cMi, 
CHandat. 

£c quod fidejufToris obligltio non 

cxtia- 
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cxtinguatur, quandolis cumeo con- 
tctlaca c(l ex fua obIigationc> tcncLj 
etiam pod i[\osRomhogall.4iiifireu4 jj. 
(h^oitm.7. dedHob.reis. (k) Cujusftanto 
communi opinione , quod clcdo fide- 
jufTorc rcus no libcrctur, haec fsrtc pof- 
fet tradi ratio, quod cum Adcjuflbr fla> 
Timatquccondemnatuscft , mandati 
convcnirc poflit principalcm,/.r*«;^ro 
CA.Ct manddt. l. Lucitu.ff. ecd. l.fidejujfir. 
46.de fde)Mjf. MandatiaclioaDtcruc- 
ccfsioncm nata^ci compctcrc cacpic^, 
l<ion itaquc j us ci antc qux/icum aufcr- 
ridcbctpcrAicccrsionom illara^ qu;\: 
dcUitoris perfonam planc nihil refpi. 
cit , cumpraifcrtimhoccafuccUetra- 
tio illa , qux fidcjufTorem fucccdcn- 
tem crcdicor i alibquin libcrat, Noiij 
cnim ad hoc, ut aCtio mandati compc- 
tcrc ci incipiat , nccclfccfl: , ut pona- 
mus , cum apud fcmct pro fciplo obli- 
gatum ciTc cum , ut didum cft , jamj 
antc fucccjfsioncm adlio hxc ci compc- 
ticrir. At quando fucccfsit, priufquam 
hanc agcndi faculratcm habuit, tunc 
quia ad cum cafum , ut adtionum ac- 
quirat , devenirc non poflumus, nifi 
ponanus cundcm pro fcipfo obliga- 
tumcfle, mcritonutivitasatqucoTtus 
a^tionis prohibctur. 

Non cnim rarum cfl: in jurcno- 
ftro > ut faciliiis impcdiatur,quid nc» 
fiat 5 quam ut fadum tollatur, Lpatrc^ 
juriofo. de hU cjut fHnt fui , cum fimilibHt, 
Cujac, tamcn traCl. 7. adi^Jrican. ii-L, 
hunc locum hujus aliam &quidcrrL> 
mclioremtradicrationcm, quia prin- 
cipalis rcus accepto fadoque judicio 
18 in fidcjuflbrcm t libcratur at^iionc crc- 
ditaepecuais.Etlicct nihiIaIlcget,hoc 
tamenquod olimconvcnto fidcjuiTo- 
re libcratus fucrit reus & contra > dilu- 
cide apparcc cx fent. Paul.lib.2. tit.17.%. 
ttltim. ubi Jurifconfultus difcrtis ver- 
bis inquit : ElcAo reo principalifidc- 
juflbr vel ha;res ejus libcratur , nooj 
(i) idcm in mandatoribus obfcrvatur. ( / ) 
Idcm colligitur ex Ifirt.C.defidejuf.dtxxn 
Imp. JuftiniaQusidquoddcmandato- 
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ribus ante flatutum fuerat, ut clcAo 
uno altcr non liberetur , l.fimandatttm 
defidejuff. nova fua Conftitutitionca 
fidcjuflbrcs cxtendit. Fac. huc tcxt. / 
/. Granim eod. ubi poflquam Jurifco 
fultusafidciufrore admandacorcm 
guendo dixcraciicut, quando crcdii 
fucceditrco, fidcjuflbrlibcratur ,i 
& mandatorem libcrari, quafi per p 
occupationem fubiicit : licct aliasi 
convcnto mandator non libcretur 
fucccfsionis tamcn caufa idcm obi 
vari inmandatorcquodinfidcjufroi 
Hoc enim ipfo fatisinnuit , quoad \\i 
utrum convcnto rco libcrctur unusi 
his , aliud in fidcjuflbrc obfcrvari^ 
quam in mandatorc; ut conftctrati* 
dubirandi objeifla , quafi dicat , in fu( 
cefsionis caufa idcm cflc quod ia fidi 
juflbre, Iicct inconvcncioniscafudif 
fcrant-.. 

Ad idem "f" pcrtiner id quod Ii 
in l.etiamfi. C.de fidejuf.xQictxbxi. Eti 
C\ dc jurc obligationis pignorum lA 
dlum fuir, fidcjufroribuslibcrationcai( 
non contingcrc. Namcapotifsimui 
dccaufa dubitacum vidctur, an non^' 
liberatus cflTet fidcjufTor , quod alioqai 
fi pcrfonali a<!lionc convcncus cCfct- 
dcbicor.fidejulfor Iiberarctur. Cur aa- 
cem aliud fit in pignoris obiigacionoy 
cjusracionem clcgantcm rcddir JuriM 
confulcus in l. Grtge. %.etiam(i. depigt 
quia vidcliccc fuas conditiones hab^ 
hypothccariaadlio, idcft, fi folucai 
pecunia auc iatisfa^um,quibus ccilaa-^ 
tibustcnct. Eadcm dubitandiratioefl 
in l. fiu.fi cert.fet,f<r l. decem de verb.el>Ii' 
gat. ubidicitur , quod fidejuflbr pr< 
mittcnsid quoda Titioconfcqui m 
potuerit creditor, Titio convento np| 
liberetur , quia , inquit Jurifconfulti 
alias fruftra mihi cavcrctur quafi fc 
crcditer co ipfo , quod fidciufTorei 
itaacccpitf^quodaTitioconfcqui m 
potcro) caverefibivolucrir , ncTicii 
convcnto fidcjuflfor Iibcrctur, qu4 
fadlum fuilTct , fi fimpliciccr cum acc< 
pifrec. Nifi cnim hscdubicandirarx4 

Icgui 



lcgamidarum eft ^alianuiUerit. Ap- 
parecctiam iiujus juris vcftigium m L 
tgiflt, dc foiut. dumcnimjurilcoofultus 
ait> cx eoquodcumdominofcrvino- 
xninc dc peculio adum eft« non iibcra- 
tos fidcjuirorcs, ad id rcfpcxiflc vidc- 
tur,quod alioqui elcdo rco principali, 
fidcjufforcs libcrari folcnt. Et /cntcn- 
ciaroiftam, quod olimclcdoreofidc- 
juCfor.libcrctur , pluribus pcrlcquitur 
K^ntot$. Fab. Ub. r. fonje^ur. csp. 17. ean- 
dcm'pro ratione, d. /./^i f#</.afFcrcns, 
& /. (ihdres. §. ^uod fi fltfuUtor, de fidc- 

Quiatiotcm plurimum rcfraga- 
turtext.m §./». Inflit.de repltc. dumibi 
flatuitur , quod licct reus> H cum co cx- 
pcriatur, crediror per exccptionem fo 
defcnderc po(nt, ifta tamcn cxccptio 
fidejufrorinoncompctat. Hjncctiam 
colligi poffc videtur, quafi ctiam poft- 
uamreus convcntus fuit, cum fidc- 
fforc agi po(Iit. Idco relpondct An- 
ton.Fab. hoc nonitaaccipicndumeC 
fc, quafi Imp. vclit poft reum conven- 
tum cum fidcjuCrorc agi poffc , fcd 
quod , licct rcus Iiquidcm convcnirc- 
iur,hancexccpcioncm habeac, fidciuf- 
forcm tamen , (1 is cligatur & anto 
rcum convcniatur * ca fc tueri norL* 
poffcj. 

Ncc enim in illo §.3pparct>fidcjuf- 
"orcui poft reum conventum fuiflo» 
otiiis igitur vcrba tcxtus intclligcnda 
ntcodccafu* quo adhucobligatus 
uit fidejuffor & conveniri potuic^. 
uod C\ hoc pertinacib.mmus fatisfe- 
itj illis refpondcri potcft>verba Inft. 
'sx juTC noviflimo cffc dcfumpta» atquc 
2ca difHcultasomnis cciraret. 

Scd hisadhucfort(tcrobftat,quod 
inl, debitor.de fefArat. bon. refpondct-. 
Jurifconfultus, fi crcditor, co t m cafu* 
quo rcus fidcjuflori iucccflcrat ^ fcpa- 
rationcm bonorum petijflct , & ioli- 
dum cx bonis ha:.cJitAriis confcqui 
nonpoflct, nihiiominusrcliduum a fi- 
dcjufTorc pofTcpfti. Hinccnim appa- 
rcrc vidctur , quod etiiallcrumcx his 
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eiegcrit* altcr nonlibcrctur: Nififbr- 
tc dicamus * judicialcm duntaxat ^ 
quidcm pcrfonaIemconvcntionenL»> 
libcrationem ex clcdbionc inducero» 
in cafu vcro d. l. debttor,cun\ dcbitoro 
mortuo nihil judicialiccraftum cflo^ 
cum crcditor dunyxat bona cjus fccu< 
tus fit , ut ait tcxtus ia L fl creditores, 
eod, 

Namquoticfcunquciura dicunt, 
petitionc uniusalterum libcrati, hoc 
dceapetitioneintclligcre iblenr , qus 
t iudicialiccr fada, 5c quam litis conce- 22 
ftatiofubfccutaeft, /. fiflurib.de leg.i. 
L fin. C. defidejujf.L^. de hts ijui deiec. taoe. 
Dd. tn L 3. dr itt L ex duob. de duob. reis, 
ncquc mirum > cum litc non coatcfta- 
taquis non pctcrc lcdpctcrc vcHcdi- 
catur , /. AmfLitii rem.rat^ hab. quac qui- 
dcm litis contcftatio, tum quando bo» 
norum fcparatio pctitur, plane non ac- 
ccdit. 

Atque hxc circa liberationemj 
fidejufforis per ele^ionem > idco per 
occafioncm copiofius aionenda fuc* 
runt,quod id ab aliis haiflcnus fadunu 
cffe non memiocrimus. 

Ultra haec citca id,quod paulo an- 
tc diximus , fidcjufforcm fucccdcntem 
crcditorilibcrari mancntc t prmcipa-23 
Ii> licetin fcquidcro planum fit, diffi- 
culratcm ramen movc t , quod Jurif^ 
confultus §. (juod fl jiifuUtvr L ha- 
res , hoc iftoargomcntoconfiimaro 
V u 1 1 : J^od fi foffeflio rertrm debuorti ddr 
ta fit credttori , a(]iic dtcendnm fit ^fidejuf- 
(orem manere obligatum. Admcdurnj 
cnim difficilis cft hujus argumcnti ex« 
plicatio* cumin prxcedenti cafu , ad 
cujus confirmationcm fequens adfcr- 
tur, fidejuffor libcretur, in poftcrioro 
vcroobligatusmancat , atqueadeohi 
cafusinviccm fintcontrarii, & tamcn 
Jurifconfultus pcr didioncm /Etfue, 
utrofque conjungat, hoc ipio fatis in- 
nucns, nondcdivcrfisjfcddciirdcnij 
fpcciebus fe verba facero- Iiitcrprc- 
tcs quidem comniuniter vcrba finalia 
h. §.accipiuntdc debitore> quibonis 
P P P cciiic> 
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cc(fit,& Hcct is obligatus mancat,quia 
tamcn convcntus exccptione letucri 
potelU pro coliabcnt, acfi libcratus 
cflct, falva fidc)uflbris obligationc , cui 
cxccpcio jlla non compctit,§.//Jf. Injiit. 
iierefltc. quod licct in fe verum fit, non 
tamcn , quomodo Ijpcargumento Ju- 
nfconfultuspriccdcntcm calumcon- 
firmet,oftcndit> ncquc adco difficulra- 
tcm toUir. Multo vero magis rcm in- 
tricatam rcddit P4uL deCaftr. quivcr- 
ba illa ira accipicns , quali Jurilconful- 
tus eo dc cafu loquatur, quo tam prin- 
cipalis quam fidcjuflbr obljgatus ma- 
ncrct,conccdit argumentum, quo uti- 
tur JurilconluUus , noncflcTatis con- 
gruuiiL». 

K^nton Fab.d cap.i?. ad foIidurrL» 
emcndationis auxilium confi gicns 
cxiftimat , Jurifconfultum c6 rclpcxif- 
fcqnaflcrcditor, cuipofllilio bono- 
rum dcbitoris data fucrat,hoc ipfo cic- 
giflctdcbitorcm, cunujueclc^liono 
iftaolim hberarccur fiucjuflbrj utiru 
pra:ccdcnnbusfirmatumfuir,intcrpo- 
nit hocloco ncgativam , Miue dtcen. 
dumesi ,fideju£orefn non mancreohliga- 
tunLa. Sccundum quam lctlioocmj 
ctiam icnfus prarccdcntibus optime 
convcnircr. Nam cum Jurifconlulcus 
antcaunumcafumprotuicrit , inquo 
mancntc reo fidc julibc libcraturjnunc 
addit alium, io quo codcm modo pcri- 
mitur fidcjuflbris obhgariofalva prin- 
cipali 5 utitapoflcriorpriotcmconfir- 
mct, Scd ut cujuivis facritdemcndo 
addcndovc audorura vcrba ad fu- 
iim fcnfum cflingerc, ita nobis ad cjus- 
modi emendationcm finc ullius libri 
audlofitatc acccdcrc intcgrum nooj 
cft. 

Alicnapratcrcaillacfta Jurifcon- 
fultivcrbis , quinullam planccjus cle- 
dionis pct quam fidcjuflbr libcrari fo- 
lct.mcntionem facir,ad quam fi rcfpc- 
xiflct , utiquc potius ita locutus fuiftct, 
ut apparcrcc proptcr conventioncm_i 
rci , cumelcaum & fidcjuflbrcm libc- 
tatum vidcrii idquclongcfuiflcifaci- 
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liuscxprimcrc , quani quoddcbondi 
rum poflclTionc dixit. Qijinimodirc- ' 
Olo advcrfatur clcftionjs confidcra- • 
tioni Jurifconfijitus , dum loquiiur ca 
dc ca/u , quo poflcflio rcru m dcbitoris 
datacftcrcditori. Hoc cnim non fo" 
Jum abfque clcdJionc libcrantc fid 
juflbrcscontingcrepotcfl (ut fipri 
quamconvcniJtur ;i crcditorc, dc 
tor fponte bonis ccflL-rir vcl alias p 
fcifio crcditonbus data fucric) fcd* 
iam plcrumqueita fit, utnuliam fid' 
jufloris libcrationcm inducar, Qui 
pc cum poflcfllo bonorum dcbitod 
dari poflit crcditoribus fiuc ulla lir' 
contcftarionc prarccdcntc , quam ta- 
inen requiri ad hoc , ut libcrctur fidc- 
juflor cle<aione , lupra diximus , ficui_> 
ncque litis contcftarionc opus cftirLy 
bonorum ceflioncquit proprcrca cc- 
iahi fidcjuflbrcm non libcrat, ^ fin. ///- 
/I tt.de repltc. 

Idqucconfirmatur optimc cxco, 
quodcommunitcr rcccptum eft, ctfi 
"j" tmus cx duobun rcis crcdcndi pctcn- 
do altcrum pra^vcnirc & fic cfiiccro 
pofsit, neaitcr reusctumagar , rcmj 
tamenalitcr icfchabcrc, quando liro 
nondura conrcftata reus crcdcndi 
agcns ob dcbitorjs conti;maciam inj 
pofl^cfsioncm bonorum miirus fuic^, 
namhoccafu nuliam prarvcntioncm-» 
ncqueadcb elcdioncm induci , tra- 
dunt Dd. tni.exduob. ubt RonchegalLnm. 
mer.ip.fupra de duob. reis. Nofj itaquo 
aflcntiri poflum K^nton.Fabian. duOL» 
fola bonorum poflcfsione clcilionem; 
& pcr cam liberationcm induci cxifti- 
mac-<. Eoipfo cnim, quod Jurifcon- 
fultus non de litisconrcftarioncauL..- 
convcntionc, fcd rantum dc poflcfsio. 
nc bonorum loquirur , vcrifimiie 
non eft , cumdcillo cafuvcrbafac 
re voluiflb » quo libcratus fuit fidc- 
juflbr , fcd magis quomanfit obligj. 
tus. 

Noncft igituraconftanri librorum 
fcriptura rcccdcndum , licct lcnfusc- 
jus omnibi#Don fcmpcr obviusfic,- 

Eu 
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XumtAmen coDcionccruit CDjaccxi- 
Himans, Jurirconfultum ita volujflo 
argucrc : Hfitnonnunquam > utfolus 
iidciuQbr obiigatus mancat , dcbitor 
foluslibcrctur, noncd mirumvciab- 
furdum , G cvcniat quoque nonnun> 
quam> ut folusdcbitorobligatusma- 
ncat, tidcjunbr foluslibcrctur, quod 
in prxccdcntibus dixcrat. Quam in- 
letprctationcm )uvat> quodcxvcrbis 
Jurifconrulti dilucid^ apparct hoc> 
cam inprimis dcmonrtrarc voIuiflTo > 
^ucmadmodum fidcjuflbrisobligatio 
iotcrdum folapcrimatur , intcrdum_t 
fola mancat. Nequc obftat proprictas 
particulxy£y«^. Huic cnim co ipfo fa. 
tisfit , quod licuti ia priorc cafu jbla fi- 
dcjufToiis obligatio pcrimitur , ita irL> 
poftenorc fola mancr. 

Non cnim jcquiparatio j"omni- 
modam limilitudincm , fcd cam tafi- 
tumrcquiritjquxcafui, dequoagitur, 
convcniat , text. in /./». C. de coUdt^ 
qucm laudat & multis ornat Jdfon.irL^ 
1.2.%. <^ harum. ntitncr.is. & tn l.4..%.fiis 
qni numer.j. verftcrtio in ifU4ntnm. dc^ 
'uerbor.obligat. Atquc hxc cum jamdu- 
dum confcripta a nobis eircnt , prodiit 
ejufdeiTL* K^inton F*b.(onje^ur Mr.ii. 
incujmcap.uUim. abcmcndationc illa 
haud obfcure rcccdens, hoc codciTL» 
fundamcnto , quod ;am firmavimus, 
vulgatam Icclioncm dcfcndi poflc fa- 
Ctur. Quo quidcm ipfoinea quaiTLi 
ftcndimus §. hujus cxplicationc pla« 
iflimc confirmamur. 

Qux hadcnus cxpHcuimus, illa^ 
omnia ad cum cafum pcrtinenC->> 
quandoduxobligationcscoQCurrunt, 
quarum unamajorcd altcra : quando 
autcmintcr illas nullacftdiffcrcntia_»> 
fcddux \ cjufdcm (unt porcftatis, tiim 
quianon facilercpcnri poteft > utra_» 
alteram confumat , ambd: flmul con- 
fiftant , ut contingit in obligationo 
duorum rcorum, /. ftreus de duob. reu, 
& L Ji duo de jolut. ubi hiijus rei cffc- 
dlum JunfconfuiiusdccIarat.(/') Ncc 
quicquam rcfcrt ,'utrum dc duobus 
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rcis ftipulandi > an vcr6 prbmittcndi 
agatur. 

Nam 5c ratio^ JarifconfultiscoQ-> 
fiderara in concurlu duarum oblisa. 
tionumxque principalium urroquo 
cafu locum libi vcndicat , & dc rcis fti- 

pulandi Jurifconfultus/»^/ /./^i/^i^^do 
rcis vero promittcndi ind. Lftretu , di- 

fcrreloquitur. Exquo roamfeftunu 
cft, in §. ttcmftduo. d. /./tduo.vitiosh iiL» 
Fl.prxrcrmifliancgationc lcgi. Itcnu 
fi duo rci fint pr. & altcr altci um hxrc- 
dcm fcripfcrii,confunditut obligatio : 
Sed potius, ut in Vulgatis habcrurad- 
dcndam negativam,non confunditur* 
ut ciiam monet Cu/ac. lib ir. obf.caf.}^^, 
infin.&noviji. t^nton. Fab. Ubr.S con^ 
jecl* (.4. licctintcrim Fl. lecitiontm fc- 
cuti fucrint Grxci ,*itcm Charanda-», 
qaam rcdleipfi vidcrint. SicctiaiiL» 
mcndolum cft , quod ibidcm in fc- 
qucnti ver/iculo addirur ncgativa^» r 
(nonconfunditur)quamtamen abcf- 
ic dcberc > dilucidc apparct ex d. l.s. 
idcoque ctiam grxci hbti hunccrro* 
rcmcmendarunt. 

Sic quando duo confidcjnflores 
inviccm ■{• fucccdunt , utraquc obliga- 27 
tio fal va manct , /. 22. %.t. injr. h.t. 
Noo enimeftnovum , ut duxobiiga- 
tioncsdccadcm rc in unam pcrfonam 
COOcurranr,d/.§.r^ /. non Cii novum. de 
a^. emt. & aa hoc caput pcrrinct id, 
quoddc mulicre rcfpondct Jurifcon- 
lultus/« l.(jUAmvis.% fimulieru.adyei.Si 
illa , poftquam pro aho intcrceflcrao, 
Vctcri dcbitori fucceffiflcr, camnoiL. 
foliim rcftitoria convcniri poflc , fcd 
&dire<!^aa<5lionc. Nihil cnim ciusin- 
tcrcirc, qua adlione conveniatur. Nam 
codc cafu loquitur j quo muiicrita.* 
interccflcrat > ut transfcrendo in fo 
obligationempriorisdcbitoris , hunc 
pcmtus hberSrat, ut in §. quoties. eadem. 
l. c in L SendtufconfuUum. C. eo. idqut./ 
dilucidc apparct tum cxco, quoddo 
vctcri debitore dicit,hoc enim ipfoca- 
fulibcratum cflTcfignificar , cumalio- 
quinonvctusverusdcbitorcflct, tum # 
P P P 2 ctiam 
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fldam qnia meiitidD^m &cic reftitutb' 
tUBidionis » quxtantumconfrsdebi. 
torcm libcratu djtur,^.§.^/wf.c^S.^irJ- 
^ifa &l /imnli. C.co.Kco igitur libcrato 
obligationeni mulicris, quo: fola rcpc- 
ritur,principalcm clTe oporta. Qiiia_» 
tamen concra debitorem iiberatuHLi 
nihilominds exSefUttuCiBmifttlcadator 
a&io , & quidem efficactusqiMLmiaj 
mulierem, tiicetiam pro priocipaltcer 
tobligacio mericdrcputatur > Sc quod 
coofequenseft , etfi mulicr fucccdac^ 
vctcri debitori » noa obligatio altcram 
nonperimir> fcd utraquclalva manc- 
bit, ut ex utraquc convcntatur mulicr. 
Licct cnim ejus obligatiopcoptcr Sc> 
oatufconfultom VeUejaoom toitid ef- 
ilcaz aon eirec>tamea qoiafoccedeado 
veceii debicori ei e)os perfona tan* 
quamh^resreflitutoriatcnetur,atque 
hoc ipfo obltgacio ifta propria m u I icris 
efHciatur , quo cafu Scnarurconfulti 
bcncficium non compctit, l.alt<fMMndo. 
t^.ad FcU. l necinteresl s.eod, indc etii n 
adicionc cjus obl ;atio cfticax reddi« 
tur > uc ctiam cx propcia obiigat lono 
dtteftaccmviniri poflicaAiooe'» LSti^ 

(iiHt. hocenimeft,quod ibidicirjuril^ 
confultus. Ecenim ioterdidam eft 
fubvenire fexui mulieris, qusfuono^ 
mine periclitctur, arqueita ut»ddiC-> 
^.fimuHeru , nihil eiusmtcrcii» qua^ 
ackionceonvcniatur. 

Nam cum obligatio p<r foccef- 
fionem ipdus propriacflcAi fiCiarquc» 
proptetea Setfacofeeofolti beneficio 
•mpliiu ocinon poflit > nihil eft prcte. 
rei,cuius refpe^u boGSeiiacufconfulo' 
to juvari debeatNequeetiam hotprae* 
ftarc poteft id , quod altcra adlio otilis» 
altera dirctia fir,cum nihil rcfctar, uti- 
11 quis an dire^a adionc convcniacur, 
USiiodeneg.geft. potius igitur eft , ul^ 
utraque falva maoentCi ucraquecon. 
yeniri poi&t. Exqoib^niqocJnciilca. 
cet apparec, racionem iniinsiqoodiiL» 
^ cafnitiittsLoinaobligatioalteraoiooa 
% toliaCiineocaacummoddconfifterc^ 
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qoiamraqi priitcfpaltseft ; otred c in- 
icrpTctiWtjierJkmifirkfiti&dire0d^ 
tMif«frMgaMtin^cemmtmherreiki9i.}f\t<^i 

impcdit,quod antcaditioncm obliga- 
tio vctcris dcbitoris cfficacior fucraL,, 
qu^m muhcris, cx quo vidcri pofler, i|. 
lam tanqusm plcniore pcrimcrc hanc 
deberc. Namcumaditioncctiam rau- 
Iiefls-pbIigatiocfficaxreddatur»ut \va 
expo(tumu^4 ipfo aditionis temporo 
neuiraalterimajdr vel plenlorcetlfe. 
ri, qbod confeqnens cft, oeqj uoaal* 
Ceraiit l^ollerc pctcrit. 

Unde pulchracolligitur declarario 
tdodnnc noftrc vidclicct,utuna obli- : 
gatio alrcri picnior dicarur ad cffc-aum 
confulionis non ca , qua: priccflCTunf, 
fed ipfum aditio|i« tcmpus couiidc- 
randuoi eflJi,. . 

Secttndoffl b«c« qoc defocelledu 
</4§ y?<w«//rr,diximus,ctiani refpoiifQfK^ 
JCti /* d.%.^i(^itando, acciptcndum eriC a 
dc dcbiforc mulicris intcrccfsionc Ii- 
bcrato, at qj adco dc duabus obJigario- 
nib» pnncipalib. concurrcntib.qucm- 
admod./^ty? W. pierique , intcrprciantur, 
Neqj enim JCti propo/ J t u m fuit.co lo- 
ci dcclarare^ qu«ndo fidcjuflbr fuccef- 
IV)nc liberetur,veIquai)doalteradbUi> 
gatio altcram pcrimati cum dehocinj 
Icquenti§.agaf:fcdoftcndercdonta«t 
voluir,ndifioncintcrdumobligatlon£ 
inancm confjrmari. ConfcnrancurrL» 
igitur cft.ut potius cafum cx aliis lcgib. 
dcfumtum pr«fupponamus,in quo u- 
traqiobIigafioporcftcotififtcrc,tScbiiJc 
$; iUQ-deeinfniodicafuioterprctemur 
(fiquidem oifi nciaqat conftfteret^i^ 
ftra.de confirmatioae laborarentns-) 
quim ut indccafi poflit colligi. in qno 
contra juris raf ionc&rcIiquasH^.oWi. 
gatio.quxpcrimidcbcrcf.ruaitjcrctur. 
Nulius cnim in totofurcnoftrocafus 
daripotcft, in quoutrao; oblrgaciox- 
quc cfficax fuftincatur , quam is, quan- 
.dOOtnqicft prjneipalis, mcritoiriitrr 
decaltacctpitoir} com hocmodo Spn. 
mc cooyeoiat com 4J^*fimuUeri,ux uaa 
lexdcdarettiiiai. 

Cavci^ 
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Cavcndum f itaquc h Cujacio. mabuntur , uineutraaltcram tollero 

,dum//^.//.o^//^^.//.cxiIlotcxtucolli. poflSo. 

git.hodicprincipalcmobligationcm. Porr6,circahoc,Guoddcduabus 

nontoilcrc fidqufforiam. Nihilcnim obligationibus cjufdcm potcftatisinu 

deco hic agit Jarifconfultus , ncquo candcm pcrfon^m t concurrcntibui r 

«tiamullamintcrjusantiquum&ho- traditumfuit,nt>tatudignumcft obli 

dicrnum diftcrcntiam conftituit. Qui- gationcs illas tantifpcr dararc , doDto 

mmocummfcqucnti§adc6folIicitus cxaltcracarum aaumfucrit Nanu 

fit , quatenus principaljs tanquam ma- altera In judicium dcduda, altcra con 

joitoUatfidcjutroriam,nonfoiumvc- fumiiur J./iremh.r. Quodtamcnio 

nfimiicnoncft, cum,fijushoccorrc- tcrprctcs rcftringunt , ut locum dun 

^lumcOct, idfaaurumfuiftc, fedno taxathabcatin aaivis oblieationibus* 

crcdibilcquidcmcft , cura, fihocvo- ideft,qua:concurruntinpcrfonaserc' 

Juiftct, id nc vcrbo quidcm monuiffo. ditorum , fccus vcro in paftivis Civcitu 

Utvixdivinarc quis poffie , undc iiu pcrfoni$dcbitorum,proprcr /.r^«r & / 

mcntcmvcncntCujac quodintcrjut finX.de fide)Mff:& iMemia^ ^.fi^.dz^ 

vetu5 &hodicrnum diftmgucrcauliis ^-f^/^f^f.argucntesnimirumad.jaruoi 

fucnt. Fruftractiammpropofitocon- pcrfouarum obligarionibusadduasin 

fidcrat,utrumaaioutiliivcIdircaa^ candcm pcrfonam concurrcntcs cx- 

«mpIoJurifconfuItiw</./yfr^«/. Et- 

Nametfinonnegamusrcftituto- hoc ampliorem difquifitioncnu 

:zm,dc quain</.§ /w*/fVr/,agitur, uti- ''cquirat , quia ramcn non cft hujus lo- 

cmeffc,utprobatur,w§./f<>»vr«m>, c»»^cddceocopiostagitur inU. (^inj, 
€ddem l. quamvis , taracn cura intcr a- ^*^^- ^"ob. reit, c6 nos rcmic- 

Aioncm utilcm &.dircd^am ad cxadio- ^^^^' 

nis cff^^lum quod af cinet. nulla fit dif- Dcclarant practcrca f uttantum- 

fcrcntia, d. /. 43tc. de neg.gefl. <Sc hoc ^^^^ proccdatin illisobligationibus, ^ 
loco, quandoutra altcram tollat, qus- *b »n'cio ejus oaturx fuerunt , ul! 

riiur , pluriraum in co pofitumGc-., ^"^«alfcraaaumfucrirjaltcrapcri- 

utrum intcrcas aliquadiffcrcntia , & «natur fccusquando ab imtio itacon- 

inx alrcra majorfit, manifcftumcft, ^^f"»"^ ha.dua:obligationcs, utalrcra 
ullam hic in co an utilisfir adiiovcl judiciumdcdu<f>a, altcra nihilomi- 

'irc(fla vim ficicndam , ncquc ctianu nus integra mancrct.Tum cnim crfi in 

tilem principalcm idco minus rollc- «n^^cm perfonam concurrunt, natu- 

cacccfforiam,quia utiUscftjfcdquod ""^ ^"a™ rcrincnt, xxtin l.fiuamSti. 
orrbconfcaariumcft, omnem iUius '^''^. & oblig. Sedhuicdcclara- 

cxtusrafioncmincoconfiftcrc,quod fi^nifortitcrobftarc vidctur . quod 

t diximus , urraquc adlio principa- JCtus w/ noneslnovkm. dcAa.emt. ia. 

ncquc intcr cat uiia crat diffcrcn- «ru,quo emtor Iucc<-d.c altcri cmtori> 

5"»«^^ndcmrcmfcorfimcmcrat,atquc 
t . .j . . ^"ndcm vcnditorem oblieatujiu 

M° ««'«id^quodfuprado habcbat,rerpondct,quodlicetducEin. 
du bu obl.gatiom^ p^. p,^.^^^ ^^^^^^^^^ ^^,^^^ 

icftatis diximus , declarari & cxtcndi tiones & a^ioncsdc cadeta rctamc^iu 

potcrit,»,r locum habc.r , ct.amfi alre^ poft aditam hxreditatcm unaaftiono 

rautiiis, alteradircaanc. Noncninu cmtoremagcrcdebcre, itautpeteam 

proptcrca una alrcr, maior ucquc m. utriufquc contradtus fcntiat eommo. 

codiffcrrc,fcdcxact«on..cffcaucon. dum. Hiscnim vcrbis vidctur Jurif- 

Adcrato cjufdcm poCcftatiscOctxifti. confultusinnucrc, quod unama^bio- 

^ i ncm 
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ncmproponcndo altera confumatur, confticati, \\iml.tUndemAn frtnc.uhl 

cum tamen he duara^ioncs abinitio not, Dd, de duob, reis. intcllcaus ifto.: 

cju$ natur* fuerint, ut aitcra in judi- facil^adnaittcnduscflct, cum duorum 

ciumdedu£ta,altcranihilominusintc- reorum obligatio hac habcat natu-^ 

gcamanerec. Atquc itatcxt. ilhimin- ram.utnniusadlioaltcram confumj 

tcrprctatus eft Cujdc. trACi.y-ad^^ffttc. l,fi reusdt dueb. reU. Scd hoc dccai 

4td%.ae» esl HOVHm.l.hxr£sJe fidejujf.wcr- tcxtum illum minime intcUigi poflc 

ba illa ( ut utriufque contracius icntiat & Cujac.adti>ittir,& ex co mamfcfti 

commodum) ita cxplicans quafifi n- cft* quod JurifconfuJtusdicit, cm( 

tiat quidem cmtor utfiufquc crtntfa- rcm haercdcm inftitutum antcqw 

Aus commodum ( cum cx altcrutro adcat hxceditatem propria adioi 

contradu agendo td , quod in arr bos cxpcriri : dcindc poft adirioncm 

dcduftumeft , confcquaiur) noQ.ni- ditariaagcre poflTo. Sienimdm 

temutrumquepercipiat Hixtamciij fuiflcnt , hoc neutiquam ficri 

ejiisintcrpretatio confundicur pcrfu- tuiflcc * jim d da duorum rcon 

pra addudlam reguUm l.fi ts tfut Sti. ratura advcrfaote , nuUo itaquc mo- 

^um. dedSi. & obligMt quag.ncraUtcr do intcllc<aus Cujacii confiftcrc po- 

traditur,quoticsduaobli£arioncsini. tcrit-t. 

tioita conftitcrint, utalicram ludici- Jnterpp. vcro cor\cludunt qui- 

um deduilla alccra nihilom nvi« intc- (ktn, in propofita fpecic unama£b'( 

gra manerct : tum & G nli nunamj nemautetiamprfftafionemaltcrai 

perfonam concurrcntibas cx una nonconfamtrc : intcrim tamcn vcrl 

aftum fucrit,altcrani nihilominusfal- Jnrilconfult) itaaccipiunt.quali velio 

varahabercaclorem, Nan^hicctiao^fi utramque a^lioncm tam propria/iL» 

altercmrorumabinitioegiflct , noru quam hsrcduanam in unotSccodcnij 

proptcrcaa^lioaUcriuscmprorjs fuif. hbclioproponcndamcflc, itautquod 

fec pccempta » lcd hicnihilominijsjus ex utroquc contradu dcbcc, unoco- 

fuum pcrfequi potiufllt, confcqucns demque judicio confiquatur cmror/ 

igiturmodi? omnibus eft , quod ctfi cjufqiiet hanc puiant circrationcnb-.^fi 

pcr fucccflioncni harum aftionunu utHrium multitudominuarur,/*r^*«». 

concurfus fiat , tamcn aitcra inrtituta_» Ltjmdam exiftimAverunt,fi cert fet.moxx 

altcramnoncoDfumat. Idcmfuadet-* co.quod Jurifconfulrus//f/. hdcres.^.dci 

rcgula lcxftomifitone. dead.&oiligMt, flurU.fam. herc. rcfpondct dc pluribuf | 

quatraditur^ctuciniorrcmcmtamex ha;rcdit»tibus , qui intcr eofdem c 

alia ctiam kicrstiva caufa na^us fiie- divctfiscaufiscommuncsfunt, unm 

nt , eumnih:Iomiousmtegrama6lio- familia: hcrc. judicium fumi ^^flc.Ec^ 

ncm ex ciuto habcrc: quantumvis igi- quod Papin./» /yJ/^/r.§ fifUres.profoc* 

tur rem cmtam vcl propriavcl hxrc- ait:Si plurcsintcr eoiHcm fintlocitta- 

ditaria aftione conf«cutus fuetit,nihil- ces c6jundti,8d omncs focictatcs fuffi- 



ominustamcnadio exaltcro emtioms 
contrai^u ad lotcrcflc competcns, fal- 
racicflodebct : cum alioqui jurc exal- 
tcrutro contradu quxfito contra o- 
mnem juris rationem defraudarctur. 
Minimc itaquc Cujacio adftipulan- 
dum. 

Quod fit Jufifconlultus tn d. /. 
non ef}novum,dc iis cmtoribus duo. 



ccrcunumjudicium. Hinccnimputi 
runt ipfi , etiamin propofito JCtui 
hocvoluifle,cmtorcmcxutrGque c< 
traftu uno Sc codcm libclloatquci 
dicio agcrc poflc. lidcm ramcn hoc' 
itaaccipiunc, utreo opponcntc adot 
neccflcomnino iiabcat , codcmjudi- 
cio cx utroquc contraftu cxpcrirt^i 
nequc cx alterutrQ t^orum leparj 



busagcret,quiduorcicmcndicircQt^ tim agctc po0i( , quod fi reus dc eo 



sioia 



Ogle 
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CL U S 

Boo cxccperic, tumintegrum ei clTo 
pucant, ur olcerurra leparatim agac^. 
Quin iSc hanc excipicndi 6icultaicnv 
tum dcmum reo conccdic Saiiccc. ap- 
probance Mudso>G 2&ot eodem ccm- 
porcucramq>adiooemrcparacim pro- 
ponac , lecus (i aiterurra tantum agat-«: 
^ua/ltumadhucinccrtum (iCjUtrunu 
alteram ctiam tn judictum dedu^u*- 
rus,& reiim divcrHs judiciisfarrgatu- 
riis(ir,(Sc ncmoinvirusagercdcbcar. 

lilaqueintcrpretatio probabilior 
reddttur^ tiquidtrm cam dilbn^ionem 
tcnuerimus fccundum quam verba.» 
hxi^Siveiit fcparatim duarum aClionum 
«'0m>9;0</^»f/>conjun£limlcgumur« & 
Cim a prxcedcntibus quim fcqucnci- 
bus , vci parcnthc(t» ut in quibu<:danijj 
vcl commatum inrcrpofitionCfUCin-» 
noviir.edic. fcparantur. Nam cum fc* 
cunduni hanc didindioncm Juriscon" 

^ fultushoc dicar, cmtorcm haircdcnrLi 
obcmtorcinftirutum , fi urriusquo 

' a<flionis commodo uti vclic>dcbcro, 

racquc odco ncccffc habcrc , ita rcm m- 
fltcucrc, ncancc adinm hxrcditatcm 
propria adionc , poft cani vcro adi* 
tam hxrcditaria vcnditoicm conve- 
^ ntac , fatis cUrc innuir, pofl aditam hx- 
rcditatcm utraque a^ionc lcpatatim 
L fion poflcagi : fcd uu im tantummodo 
■L ica proponcndjm cflc > uc pcr cam 
^^Utriusqiic contraclus commodum rcn" 
^Btiaccum prxlcitsm & dtdioncm Sc- 
pKparatim , & duarum adlionum com- 
rnodum uni tantum aftioni & ucriuf- 
. qtic coniradtus commbdo difertcop- 
ponit. Ex quo ctiam vcrbum , Potcft, 
ncccflitatemaliquam imporcabic, ut_i 
boc ioco intcrprctati fucrunt^/ & Dd. 
<C farpcahas. 

Quod C\ cara diflin(ftioncm fccu- 
tifuchmus fccundum quam vcrba li- 
la: (ivel:t,vel cemmattiiui , ut in qmbuf- 
r^4am vulgatis, vclParcnclicfi, utin Ho- 
loandricduioncd rcliquis lcparantnr, 
ma)orcm rcs habcrct drbiiattonem, 
jin non in quod in icquoncibus dicic 
JurisconluUus , unam tancum a^iu- 
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nem pod adicam hxreditatem inftitui 
pofle, arbitrio a^loris rclinqucre po- 
rius,quam ncccfiitatem ci imponcro 
voluetit. Scdcum juxta hanc didia- 
^ioncm verba non fatis commodc ro« 
hxrcanc, cum uccon(letorario,ver« 
bumDcberc, ad cria fcqucncia mcm- 
bra 'h^Koivu rcfcreodum ut ablque uU 
laconjunclionisadjcdionc > priori di- 
(lindioni magis adiixrendum vidctur* 
Non tamcn proptcrca communis in* 
tcrprctario omncm tolltt difliculta- 
tcm , ur non adhuc obilct rcgula d. L 
utfuiS/iehMfTU. Nam cum JunsconluU 
tus ipfenwi.profitcBtur >di»as cxemto 
adiones hoc cafu in pcrfbna a^oris 
concurrcrc,propriamvidclicct <Sc hi- 
rcditariam , & iix dux obligationcs 
initio ita conflitcrint > ut alrera in.» 
judicium dcduda>alrera nihilominiis 
intcgra rcmancar,ccrtc ctfi cmtorpro> 
pria aiflionc cgifllt , hxreditaria ta- 
mennihiiomtnusci faiva cflcdcbebit: 
Qtqucadcoctiampoft aditam hxrcdi* 
tdicem urr.miquc lcparatim proponere 
potcrit juxtad clam rcgulam. Ncquo 
ctiam jura ab intcrprcribus adduda.* 
corum fcnrcnriam latis clarc probanfk 
iitproptcr ilia a gcncrah rvgola rccc- 
dcndumfir. 

Etfi cnim t 'n illis fpcciebus JCti 
hoc dicanCpoflTc de pluribusdiverfis 
hxrcditatibusuno fdmilixhcrcik. ju- 
dicjoagi:& pro focictatibus pluribus ' 
unum judicium focictatislufficcrc , in- 
ccrim camcn non ncgancquineciam 
dcquahbctSc hxrcditatc^ focictato 
feparatim divcrfis judiciis agi poflSc: 
quin pociusbcc ipfanatura reiinjudi- 
cium dcdu^lf adrairtcrcvidctur.Idcm- 
quc fatis pcrlpicu^ doccc JCrus ind./, 
h.iiredes.%. depluribu4. ubi podquam dt» 
xcratdcplurtbus hxircditatibus ununl 
judicium fumi pofic, in §. fcqq.fubjun- 
gic, itcm fi plures hxrcditatca intcir no» 
communcs fint>dc una fAmil. hcrcif* 
judicto nos expcriri poflcj doccns ni- 
mirum,non (empcrncccttl: eflc > ut iiij 
codcm)udicio conjungintur ,fcd do , 
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qualibct hxrcditatc pcculiari judicio li : ita taracn ut fi is', cujus fublata ftik 

agipoflcidquclongc vcrifimilius eft, confufioncaaio,plurcscohsredcsh*- 

qu.im ^{UodCHud.ind. l.noneslnovNm. beat , rcliqui cohxrcdcs pro ha:rcdita- 

indc coliigit , idco JGtum dc una tan- riis ipforum portionibus.non autemin 

tiim hacrcditatc dixiife, quia dc pluri- folidum tcncintutJ.Lmciw dc/fdrwrm 

hus fcparatira agi non poflit.Quis cnim Idque ctiam clcganti fafti fpccie dccl 

qucfofibipcrfuadcripatictur.cum,qui rat JCtus«»/^<^f^//m.^^^ubitcfpoi 

ob unam hxrcdirar um fam. hcrc. >udi- dct,fi crcditor dcbitori pro partc haet 

cio cgit , hoc iplo tim duras fibi Icgcs cxtitcrit,& cum , qucm prius fidc jufl; 

jmponcrc voIuiiTc, ut ad rcUquas haerc- rcm acccpcrat , cohxrcdem ha bucr 

ditatcsquodattinct,mcommuniono quod tum ipfius quidcm portio fol 

pcrmancrc cogcrctur, ut ita rc» nondii tionc magis quam confufionc intcr* 

omni fcfupulo vacua fit, nifi fortcdi- dat , m cohttrcdis vero portionc ta 

36 aarcgul./.w^«/.adeumcafumtrcftrin' rummoddfalvamancatprincipaliso 

gcndacft,quandoduacaaioncs divcr- ligatioha:rcditarij.fiiblata fidciulfdf^ 

farumfpccicrumcxdivcrfiscaufispro- tanquamminori, utiiaprincipa^isob^ 

vcmcntcscoDCurrunt: uttum altcra., ligatioproparrccoharcdistantum faU 

poft altcram fcparatim proponi poflir, va mancat fidejuflbr la vcjo tora qui. 

fccus m concurfu duarum aftionum, dcm pcrimatur , fcd diycrio rcfpcdu: 

quaccxeadcmcaufadefccndcntcscjuf- pro portionc cnim cri-diroris proprc- 

dcmfpecieifunt : lum cnim unatan- rca.quiaprincipalisfplurioncfublata-. 

tum aaio ita proponenda vidctur, u( c/rcccnfctur,intercidir, pro portiono 

pcr cam utriusq; contraauscommo- coha;redi$,quiadua: obIigationcs,qaa. 

dumptxactur/jaxtsidJ.ffoaeslnovMm, rumaltcra niinorcft,inuna pcrfooa^ 

tiribidiftinguitBart. Dcquotamcru confiftcrc non poffunt,fcdmajormi, 

nihil ccrti nunc quidcm aflevcro. norcm tollit. Atquecx his quidcm , ut 

Notandum pra:terca eft incafibus, opinor,aIiqualuxmatcria:fati$alia8 

quibusconfufioncacceflbriamobliga- iotricatse acccdcrcpotcrit. 

87 tioncmperimidiximus,iIIamtantumt Ideoquc Cuf^- 

pro ca partcpro qua quis hxrcs cft^tol- ciant. 
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Simonis Ulrici Piftoris Hartra.F. ^ 

V T 0°""^^" pignora,quae fidcjuf- {h) Adde latifl" VtnrentXArot. dtJ 

forinfuam obligationcm dc- txeufhonor.fart.^.t^u^ff.sj-n.^.cumfen,, 

^\l»\\hziV[AuxtUftmqMis%.final. ubi plurcs ailt^at & gencrahtcr con-» 

defolMt.ldehitor. 4dTrebeU.de quq vfdcj cludit , fidc;uflbrcm minori princip 

Baldttin.de pigncr.e4p.2c. & t^nton.Fat. fucccdcntcm rcftitutionis bcncficiu 

lib.7.(onjc{i. C4p.iS. infin. Vincent. Carot, habcrc». 

de excuf bon. part. 2. cjuaft. /7. num. (c) ^nton.T^b, lih.r conjeif. C4p. 4. 

feqq.Petrum ^uguflin.CMorUm. in Em- p. 7/. ait nihilommus cxtingui obliga- 

per.Jur.tit.f.qua/tj.num.x/. verf.Etft^U' rioncro,fed crcditori cxccprioncm da- 

(imis Zanger.de exupt.Bart.s.cap. 7. nM.7. ri,quodnulIibifcriptum eft : IncfFcatt 

^uem vide,& Anton.Her tng.tr a^.defide% tamcn codcm rccidit. 

Jf(f.c4p.2t,^j(f.num.4^, &Je^q. (d) Addc Vincent, C^rot.d.quajl.sz 

num. 



hM)n.2.&fiiiq.(\\}\ tamcn fc faiis cxpli- 
carc non potuit^. ^ 

(f) Communcm piWiunciatmnl 
*S allcgatis Fincent.Cdrot, d.tra£i,ijiidtft, 
\.aMmer.4. (ir tt. Diftmguit ZAnger, d. 
if^^i.pMTt.i.c.y.num.ig z^{m,(\\xQ 
fidciuflrordcbitori^aut dcbitorfidcjuf- 
rori,3Ut hic crcditori fucccdit,qucmj 
vidc & Hering. d, §. t6. numer. 2$. tHm^ 
fiij.&^enifesnum if'Cumfecji].c\\x\ & ipfc 
communcm fcquitur,caqj a:quiflima_» 
cft.Etficitcnim quidm Invcntarium,nc 
Ijjtrcsultravircs hircditatis tencatur, 
f ropriis autcm obhgationibus cunij 
non cximit. Et quamvis confufio hacc 
prxftarc vidcatur, quia tamcn ca ctiam 
Jurc vctcn tam late non patuit , quin fi 
in apcrtum crcditorisdimnum rcndat, 
cius cflfcclus impeditus fucrit , /. debitor 
eiejeparat. utiqucin propofitoidcm ut 
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obfcrvctur,ratiopoftulat. Aut fi con- 
fufioois' jurc uti vult fidcjuffor, utatuc 
coita,ut jurc vctcri introd'i(f>um,ncm- 
pe ut facultatcs dcfundi &c hxrcdis 
confoiidcntur , atq^ adeo hx'rcs ultra-j 
vires haErcditatis dc fuo tcneatur. 

Xfj Idcm fentit Morlam tmfor.jur, 
tit S ef }.n.22.in fn. 

(g) La tc /^erln^. d. traff. defitiejii^, 
i- 2».%.tf n 14.26. 

(/;) Vimcnt.Carot. d. (j.s7. nu 17. Hc' 
rtng.d.%.!ff.n.ig. 

(/) K^nton. Tfering intr. defidejuj^ 
c 20.^. t},n. tj. 

( k) Vidc ^Xzv^ Zanger. de exfept, d 
f.f C.y.nun^ 0. 

(l) Camil. BareH. conf.51. h ^ff.Surd, 
dectf. 224. numer. 21. quem vidc Johan, 

^ Bapttfl. K^fw. de cxecut. § 7, 
cap.7%. 
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CREDITOR,SI EX RE SIBI OP- 

PIGNORATA TANTUM POSSIDEAT, UT 
pecuniam fibidebitaminderedigerepofrit^an nihilomi- 

nusvendicarc porsicalceram pignorispartcm afccundo 
crcditorcpoiVcnam.in qua pignoris r.acura diiigcn- 
tctcxpiicatur. 

S U M M A R I A. 



Hypothecarlit non datur tontra tertiufn 
poffelTorem nifi excuffo princip.iU. 
FjU.<juandocontra fecundnm pofft- 
dcntempignoris agitur num.i2.& 
Cotho&ed. contra Jentiens improba- 
tnr ilfid, 

Crtditor kabens generalcm & fprcijUm 
hypoti)ecam.^cnerjli contra itriinm 
Uti non poteiUfi ex re fpecialitcr ub- 
luj^ata fuum confqut poteft. i^uoddC' 
ciaraturnum.i}. 

Credilor eVgere dcbet quem expluribns rt- 
rumptgnoratarum polfelforibM con i 
yeniAt.&eclarsUnr ntim.ty. 

Creduor cui certa rcs adjndicataeii reli- 



qua pignora perfeqiti non potesi, do- 
nec conflct,dn ipfi ex adjudicata pof 
ftt fati4fieri.Deilaratur num.i). 

S, ,Anitno livido & mtido ^ejlis non itjdjtl- 
gendum. 

dr. Vignoris nati&a eH iadiridua. 

7. T*ignu4 plerttn^ excedit qnantitatem debi- 
ti , nibilominM lamen tota rts pro 
debtto obUgatur etiam in eo ^uod tX' 
ceiit, 

f. Triortemporepotiorjure. 

Et quid tunc fecundo creditori. agen- 
dum. 

P- TignHS non aliter liberaiur qiiHm autfo' 
lutione aitt fatisfhflione. 

to.Crc- 



t7» 

10. 

II. 
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Crtiitor prtrnus eogt nonpoten a fscundo 

utpignusyendst. 
Res yiliori precio afiimaturift particuUti" 

vi dijirahitur, 
L.2.C.de pign.<f«ftfr-i/«r. 
Kiminald.fen.cenf,is2, declaratur» 
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/^r. Hahensgencralemhypothecam, nonpot- 
cfl a re quam fcmel eltgit^ recedere. 
Creditor ^undua non poteSi impetrart 
executionem in pignM priori obli- 
gatum, quamyis ralor reicrcditurn 
primi longi exctdat. 



J7' 



CUm prxdium quoddam credi- 
tori oppigi^oracum * aiii duo 
crcditorcs tcmporc poftcrio- 
rcs codcm pignoris iurc divi- 
Cmpoflidcrcnctprior creditor poffcf- 
forcs liofcc figillatiro hyporhccaria 
convcncrat , «Sc poftquam fc tcmporo 
priorcm probavcrat,altcr polfcfTorum, 
ut partcm pracdii i fc poflfcflAm ci rcfti- 
tucrct,condcmnatusfucrar. Altcro 
igitur binc dcioccps cxcipicntc» prxdii 
partcm creditori priori adjudicaTam, 
pccuniam ci debitam plurimum cxcc- 
derccumque cxilla debitum fuum 
conficcrc abundc polfit , proptcrca al- 
tcram pr«dii pattcm a fc poflcfl*am non 
rc£lcillumamplius pctcrc. Qiiarcba- 
tur,utrum cxccptionc ifta tucri fc pof- 
fct rcus,aa vcrb nihilominus partcm 
epam fuam pradii oppignoraiiaaoti 
(4) conccdcrc tcncatur. (^) 
I Et pro I rco urgcrc vidcbatur id, 
quodjutc noviflimo conftitutum cft, 
crcditorcm non nifl prius cxcuflb prin- 
cipalidcbitorc tcrtium pignoris pof- 
fcflbrcm convcnirc poflc,atquc adc6 
quoticfcunque cx bonis dcbitoris ci 
potcft fatisftcrijcomratcrciumpoflcf. 
forcm agcndi facultatcm non haberc») 
auth. fedhiMc. C. deaa.&obUg. & 4uth. 
hocttd. C.Jepig. Hinc cnira non prxtcr 
rationcm cxiftimarc quis pofl'ct>cum 
in propofito ador exaltcra prxdiipar- 
tc fibi adjudicata.atq; ita cx bonis debi- 
toris confequi poflitpccuniamfibidc- 
bitam^quod altcrius partis poflcflorcm 
convcnircamplius ncqueat. Nam fe- 
cundo crcditoripiguspoflidcnti benc- 
ficium cxcuflionis \it gitnr , Dionyf. Go- 
thofred. in 4Mth. de litigio/. Tiovellju, c.i. 

%fi dMterrLs. 
X Confirmaturhxcf opiniocxeo, 

quod ctiam aliis vidcmus, credicori. 



cui cx certa rc (ibi oppignorata fatisflc- 
ri potcft, intcgrum non cflc, ut gcnera- 
li pignoris jurc prxtcrca Cbi compi 
tcnic in prajiidiciom poftcrioris 
ditoris utatur,ut probatur ini 3. C.dtj 
/'/^/70r.[dcoquc ctiam hifcc duabus 
tionibusmotusquafiin fpccic rclpon^ 
dit RiminAl./en. conjjsi. W./.Crc- 
ditorcm,qui cx bonis dcbitoris rantijai 
pcncs fc habcr, ot mdc pccuniam fuam 
redigercqucar,rcliquos polTcflbrcspi»» 
gnor]s convcnirc ncn pcflCj. 

Acccdit fhis prxtcrca,quod com- 
tnunitcr rcccptuni cft , quotics rcs pt- 
goori obligara ad diverlos poflcflbrci 
pcrvcncrinr , quod tum cligcTc debeal 
creditor , qucmnam ex poilcflbribu» 
convcnirc vclit , ut docct Sfecul. de olf 
iig, (jrfolut. %. j. vcrfitcm dehitor metis, 
S4rt.ini. twUofihis. dejnr.fifc. & inUredi' 
toris.Mhi etiam Fulgof.de dtflraSl. pign.Ro- 
m4nxouf.ixg,nMm.2.Corn.conf.t)7. W-/. 
Nam hoc ipfo fatis vidcntiir innucrc», 
fiabcOjqucm clcgir,tanrum coofccu- 
tus fucrit, unde (ibi (atisfaccrcpoflic, 
quod turo rcliquos pignoris poflcflb- 
resampliusconvcnirc non vaicar, 

Suffragaturtcriamid^quod in ca^ 
fu pencfimiii dccifum cflcrcfcrt ( 
decifi}. & dccif^f. nimirum quod crc- 
ditor,cui hypothccariaagcnti ccrtarc» 
fucrat adjudicata,non poflSt altcnus rci 
nomineagcrcpriufquam conftcr, il- 
lara, quxadiudicata fucrat,ad (oiuiio- 
ncmejusnonfufiicerc.;. Dcniquc fca- 
tentiam hanc pcrfuadcrc'vidcrur ipf 
naturalis xquitatis ratio- Nam cui 
a£lor ranium obtincat, ut indcpccu^ 
niam fuam poflit confcqui, iniquui 
ccttc quis cxiftimavcrir , cum potius al 
tcri parti a poftcriori crcdirorc poflcfla 
in roaximum hujus dcrrimcnfura ia 
hiarc, quam in paric jam adcpta }urc>j 

fu< 
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ifuo abfq; difpctidid ilrcriusuti vcIIcl,: 
5 cumtiftud cx invido ac Jividodunta- 
xit animo proticiki vidcatur « cui ccrte 
minime indulgendum^iirr^. /. uterumj, 
ieufk& hab, U^su deof.fMUitt.Cd^ 
theJaMrM,i9. 

Htfcc taiaeiiiioii obftantibastptd 
iftofc cootra rcani jodicandtimeCRti 
ixiftiinavi.Cuju^rcntcntia; ratio>ntrC- 
€bius dcmon(lrctur,ip(a pigaorisnata* 
taconfidcrandanobis eft. 
^ Pnmo, t hacc cft pignoris naturav 
utiit Individua qucmadniodum difcr- 
Tis verbis rcfpondct Jurisconfultus in^ 
Ijrmbki^Sisruim.dg iviff. cujal rario- 
acm clegaitcer cxplicat lUldMi^^defigm 
€Mf^,i4.cx hoc ipio pi^tts comparant 
fcrvituribus de qiiibns cotnmaai. 
Dd. fchola approbantc dixit B^H. iitjf 
l.fiipuUtioncs non dlvtduntnr j^offof.de^ 
verbar. gblig. crtnl.ftcui. de fervtt.ijMerrLj 
refen Ca-pol. de fervtt. ru;itc. prddior. ttt, 
deatjuad. nHrn.13, iUas cHe tanquanu 
animtin animalitqaa: cxPhiiotophot 
rum Icicu tota intoto tft» ll^tdta-iiii 
' <]oa)ibet e|os paftcjv Id eitim ad pi^ 
gnoris jus non mint^s re^e transferti 
^ ) potclt, (Jf) cujus ea cft ratio,'tit totum 
prototodcbitOjtotum proquaIibct_. 
partc dcbiti , & rurfus quxlibct cjus 
pars prb totodcbiro tcncatar,ncquo 
adco oilendi poHit>quxnjmparspro 
hac dcbiti partc > q nac vero pro alia ma' 
^is fit obligata, arg, %.fin. tfui frtimr 
^fiptfr» Idqac multis exempiis com- 
probari poceft. Nam ex hacrindivi^ 
diaa pignoris natura defcendit , ul^ 
quamvis dcfunclo crcditore, multis re- 
liclis hxredibus,a£lio quidem pcrfona- 
lisipiumque crcditum inter eos divi- 
datur.tfAr/./j./^rc^.pifjnus tamcn cwiljbct 
^aercdum pto fuacrcditi porcionc to. 
tam teiieatari/ 1. Cfi. mmtex flMribm 
hgreJHi. ' Id quod etiam expartc baBre<« 
dam debitoris>/j.Ce»/ iit. obtioct. (c) 
Hinc Hr > ur quamvis partcdebitiroia- 
; ra obligatioois pars extiitguatiir i pi». 
f^norisramcnobligatiopro debiti par^ 
ccr«;(iduaaiaacat2ategra»accjiiii co-. 
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to dcbito fo]utocoIIatur>/.^ar4MrinrC.'. 
de diflra^.fign.l.firem. §. omnis.de ftgtio^ 
rat.A^iton. Neqj rcferr>an una duntaxat 
res pignori obligata fiicrir,an vct6 plu- 
rcs. H» cmm omnes^cum in unam in- 
divifiMH^pigooris ca^iiiqi dcdu^ta: fuc- 
fint«partedebiti iRalttta^fiminiupro- 
refidtlodbligacaB aiancati.qiKlmfioQii 

tantdmrcs oppigaD(ata.fmfiet^f«^^ 

ptori.defign. (</) • : ' 

Hmc ciiamevehit.utGquiscom-. 
munis rci parccm pro indiviibdcdcrit 
hypotheca:» divilionc facla cumiocio^ 
non utiquccapars crcditoriobligata^ 
fit,quacdcbirorioppjgnoranri obthgit> 
fed utriurq^ pars.prp indivifo.maQcatu 
tbXif^Kt^ttfiitdufenferif, $./&t»^Mk.m0di 
figi.^el kyfeihet.felwiJ.fi ^Hiffuutii^ 
%.fifundk4:x9mn2itn.divtd. quaoClUlX^.Vis 
aliasdcbirorpietfonali attionc pro^ea^ 
tantum parte , qiije fibi cx divinbnc^ 
ccifif.con vcniri qucat , l.ccrnmuni divi' 
dundo. ^fidebttor.com. dtvid.l Julianm^ 
%.idrmCelfm.deaii,ernt. llndcfimul 
apparet.haoci^dividuam pignoris na^ 
turam divifioae.fci'bbIigirx poftca;» 
recora .nei|itt«}iiam toUt aot immott- 
ri. £tiiancpignoris Oatucsmeiasqao 
rationem plunbus explicat iMeUm^ 
de divid.&i$uliWkMg4i.pMrf^.r/tL^ 

V Dcindcfin pignorc hcc ctiamj 
obfervari iolct,ut m re unavc! pluribus 
quantitatcm ..dirbiti plurimum cxcc- 
^ciitibos ittre«onfticui polTct^ (e) ucqi ( 
btneh proptercamicii^inoinnibiisiK 
}is rebusindividuum t>ignQris,{t2si:oO« 
ii (lic j Ut eft tcxt. in l. quitrehariir/^^'^ 

tior.infignor. dtim ibi JurisConlollo^ 

loquirur dc pignore, in cujus prcrio 

quadragintapluseranr, qu.imincrcdi- 
XOyttfit,glof.& Dd.in d.l.quavidiu. C.de^ 
.difiradtene fignor. indc concludcn- 
tes^etiam pignot inaioris prctii^ prd 
ipltipl;! dcbito4tftrabi ponc,mpdo ^c^- 
na Qdc crcditor agat, & rcaduoiii de- 
bitori reddat , uc probatur etlaajiin l: 
^uamvis. %.finaL cuml.jcquept.de fignor: 
^m^iif i. n9Sft0m, |. / uniit^ ked: 

Idcoqiiflf 
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iUeoqae cicdtobarbi(tio pctQiifl^ 
cffB^at expigiioribus fibi obl%atis,qui- 
b!as vdk diftfadis • ad fattm commo- 
dom poilicpervenircrcrpondcc Jurif- 
COnriUtos ^ creduwis de figMorib$ts, 
hoc ipfb fatis pcrfpicuc doccns, in_» 
omiiibusillisrcbnsctiaradcbiti quan> 
titatemexcedcnribu5,pignoris juscon- 
ilituiflo- Etcoofirmaiuccxco,quod 
paaio ant6 dizimus»ctiin dcbiti patte 
folata^niiiUomiai^ prorciidoo totum 
pignus obligatam mafiaie,qaaiiiattr 
y» ddriti quanciratem fitperct; 

Prsfercim vero nulla cftimatio- 
nis ratio duci folet»qaando crcditor 
jus fuum pignoris perfequcndo Iiypo- 
t hccaria iftud vendicat ^ tcrtio poflcf- 
foro. Nam cum hy pothccaria oadam 
tantum poireflloncm avoccc , Lfi (hol» 

fifiutikmMDSUi pi^norit veodicatio» 
ne tiati^m coiifidciatur> ao poffideat 

' reas»/i^>Miv. %,i»wfuSeMt0»e de 
g^$k»J hon actento prxcerei qaan« 
tamfaetit dcbitum,ufque e6,ucquan- 
doproptcrcaquiapignoris rcftitucndi 
facultatcm nonhabctrcus,lisadvcrfus 

' cum xflimanda cfl , noo foliim quaoti 
debct principalis , fed & qaanci rcs op> 
pignorataplaiislkcrit >- srftiosatio fii» 
cienda fit, Lfi taier. defign$f, uxt* M. 

-eb^SM vett^ieiu.eedJit. Quod ipfam 
vel invitos fateri^cosit* licet pignus 
■ t>rctioiiasiit fumma crcdita , tamcn^ 
in pcrfccutione ejus non tkm analo- 
giam fivc ptoporrionem valoris , pi- 
gnoris ad fummam creditam > quam 
boc tantum, an res illa pro fumma ali- 
qua credica obligata (]t,coafidefari.I>l- 
xiinpcrfecatione pignorii>de quacl' 
jimbScagitiiryoamcom adloitiooem 
vel^ debitore spfo,vel ibalio facicn- 
dam devcnitar^nonnegaverim^debiti 
qaamSiatcmpotiflimuminrpici dcbe> 
xc. L ccramunf. §. iffser eessemtJmjmnu 
mmUk fimtltbw. 
f Tcrti6,mtpignoribu$ regulare 

cft> uc quipcior^eft tcm^oic , poiior fit 
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jQrcatqaeadediaobtioeiidopignoic 
dc diftrahendi fiKohate poteioribus 
crcditotibus prasferri (Q\cztJ.fetierJst3 
prine.tfMfpetier, mfigm. iJUverfis Ceed. 
///.nonfolum quatcnus pignas|cccdi* 
torcfpondct, Icd & in eoquodcxcc- 
dit. Nam ctiam in co,quo pignus dcbi- 
ti fui quantitatem fupcrat , prioriscrc* 
ditocicpriorcau(acfl,uc totum pigu^tf 
perfcqui 6l difirahere, & fccundas cn* 
dirorcom hoeoomioe minim^ ioter- 
pcUarCiOcqae |as fnom pofteriasolJa^ 
ratione perfequi poflit > niH oblatode* 
bito,uc probacur in Lprigr. & in IJiveh 
fts.& in L cmm tibi, C.qnipetier. inpigtter, 
& inLfindLCfidmicj. credit ftgn.vendit. 
& cUrifis in d.l qn^relfatur.ejttt pottorjnj 
pigner. Kam ibi m pignoris prctio qua- 
draginra pius craoc , quam m crcdito, 
Bcqs lamcoftaiodaBcredicor illa qoa- 
draginca cooicqui poccft aliter , qoiqft 
oUata iumma primo ordinc crcdica. 

Ad idem eft textos in /. a. eed. tit, 
quipetiet, ubi , cui gcneralitcr bona de« 
bicoris obligata fuetanr,potior habe- 
tur eo>cui poflca prxdmm pignort da- 
tum fiicrac > quantum vis cx cstcris bo- 
nisdebicorispccuniam fuam rcdigcre 
polTctaatq^ aded iioc rcfpcdu pisdiam 
oltra debiti qaaotitaicm cialtif booiB : 
tedigcndam ei fopcreflcr. Arbitrio 
cnim crcdicorispermiccirur,quam rcm 
VCliC cVtgctc/.iredit ffris.de pignertk.hi* 
que confiraiaturcxco,quodpaul6a^^ 
t^ di^amfuit,pignoiis naturamintflV 
viduam, ntqucunam C)uspartcmina- 
gis quara altcram ,obhgatam cenfcri, 
ufque cd , ut partedcbici foluca cotum 
pignus pro refidoo oihilomtni^ obli- 
gatommaocat. Madivel hioccvideoa 
eft*oull)mhoccafoioter pignos, qoap 
teoos aequivalet credico ic quatenos 
dcedic , admiccendam eflc diftin^io* 
ncm>fcdpriorcm creditorem intoto 
pignorcindividuam caufam habcnro 
fecundo creditori praetcrcndumcflc.» 
argum. L eum. smpitt^ss^. & que ibi not. 
Dddereg.jur. Ncquc ctiam hoc cafu 
qtttcquamccfccci atromiecaodoscre* 

ditor 
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icor podldcat zcm nec no» Nam in^ 
gnorc placctj fi prior convcnerit do 
ignore Ucct pofteriori rcs tradatur, 
adhtic potioreai efle priorcm, ut ait Ju- 
riscoufultus inl.fiprior. §.fi».<juip0tiar. 
inpign.^f) Nc tamcn proptcrcainda- 
mno fint poftcriorcs crcditorcs, hoc 
ipfis LL.indultumcllremedium, uC^ 
dcbitum offcccndo priori pignusredi- 
maat,atq^ ita confirment )us (uum,/.tf 
& l.prifir.Cquipfitipr.in pign. Quod qui- 
dcm iprumiatisdcciarat jura^ quxpo- 
:ior£ia pignorc faciunt cum> qui prior 
contraxitjde co pignorcintelIigcnda-> 
en*e , quodquancitatcm crcditipluri- 
mumcxcedat. Nam cum fccundocre* 
ditori pignus fuum in cadcm rctcm- 
porc poftcrius confirmare volcnti con- 
(ilium & facultaccm oftcrcndi dcnr, & 
hac rationc eum nontantum dcpecu- 
nia ab ipfo initio crcdita » fcd «Sc dc cclj 
quani j.uris fui firmandi caufa priori 
obtuljr, fccurum rcddant, ccrtc neccf- 
fario prxfupponunt , pignus » quod 
priori intocum fccundo obftantijOb- 
ligarum cft,quantitatcm prioris crcdi- 
ti adco cxcedcrcui fupcrftuum;iliud 
vcl poftcrioris crcditoxquivalcnsficj, 
vel cert^ ad folutionem c)usaIiqua-> 
cxparte fufticiat. Nam hoc nonpra:- 
fuppofitofruftra dc obiationc labora- 
rcmus.Ncq; cnini tam fatuuspoftcrior 
crcdttor exiftimandus eft > ut pluset. 
jani crogarc vclit pro dcbitorc fuo, 
rumnecam quidcm fummam , quani 
antea credidit.confcqui pollit. Si enim 
rcs priori pignoraca vix crcditum iftud 
priusa:quaret:quomodopoftcriori rc- 
dimcnti pro utraquc fumma cautum 
incacircC-.. Quanquamenimid,quod 
prioricrcditonobtufiftct ,cx rc adfc; 
translata redigcrc polfct, tamen dc pc- 
cunia antc^ dcbita nihiiominus pcri« 
clitarctur. Atquc ita oblatioad fincm, 
ob qucm intrcduclacft , ncquaquam 
pcrvcnirct. Apparct itaque, quamvis 
pignus tam prcciofum lic , ut tanij 
priorisquam poftcriorispccuniacx co 
rcdigi poiliii^tamcn cx eo niinime con- 
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curfum utriusqoc crcditoris admitti> 
fcd velfolum priorcm totum poftidc- 
rc , vcl altcrum , rcmoto pcr obiatio- 
ncm dcbiti priorc,idtotucn ad ic tranr» 
fcrredcbercj. 

Dcniqit fciendumpignorishanc 9 
eftc conditioncm , ut obligatum ma- 
ncat , donec foluta pecunia aut iatisfa- 
ftum fit. /. Gregc. %.ctt4mfi deptgnoribtu. 
& fokkt^onc quidcm etiam invito crc- 
dirorc liberatuc pignus:fatisfaclio aii- 
tcm prxtct ejus voluntatcm non ad/ 
mirtitur> ctiamfi ofFeraiur fatisdatio, 
/ itcm liberatwr. ^.i.ijuib. mod.pig», xclhf' 
poth.folvdt. 

Qua: dc pigncris narura gcncra- 
liccr hadcnus diximus» fi ad propofi- 
tam fjiti lpc«if m apt"brntur,facile in- 
dc potccis dijudicari > exccpciom md 
rco objcclam nullo jurc fubnixanij, 
contra vero adori^ intentionem opti- 
misrationibus fundatameflo. Ccr- 
tum cft cnim, actori non aiiquam dun- 
taxatpra:dii partcm , fcd iftud totum 
& quidcm long6 antc reum poficflb- 
rcm pignoti obligatum , atquc ade6 
cundcm ex hoc ipfo mdividuum jus 
pignoris in pra:dio ira cogfecucum 
fujlVc, ut parsd reo poflcfta pro tofo 
dcbitonon minus oblig^ca fit, quam 
illa,qux j>m adjudicata fuit. Confc- 
qucnscftigitur,eum utpotetemporo 
priorcm hanc ctiam pignoris partcm 
optimo jurc perfcqui polTcj : Cum 
pignus non fit,cujusnoneftpcrl(ecu- 
tio, l.fi noxale. dc noxjtle aclion. Ncc 
quicquam refcrt , quod altcram par- 
tcm pcr fcntentiam jim obtinucrit. 
Nam etfi ex co pccuniam fuam redi- 
gcrcpoflcc: quia tamen pignusnooj 
.njfi iolutionc vci fatisfailionc libeta- 
tur , folutio vcro inpropofito ctiam- 
hum fada nulla fit , <Sc crcditori priter 
voluntatcm fatisfadio aiiqua obtru- 
di ncqucat, ncquc ctiam adlor in pro- 
pofito hac pra:du partc fatisfieri fibi 
pariatur,fed pignori incumbcrc ml^ 
Jit : uciquc in apcrto cft,altcram ptJcdii 
partcm a rco poflcfiaat pignoris ticxu 
^Q^Q^ mini- 
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miniifi^ liberatam , atquc propfcrca_» 
cjas pcrfccutioncm inrcgram adori 
adhuc e^CidJ.Gregc.%,etiamfide pgftor. 
^ in d.l.itcm libcratur.%.i.qmb. mod.pig. 
"vel hypffth. 

Nec-f ctiam primus cteditorafc- 
cundo iiavitus cogi pocclUut praedii 
partcm,quamhabct, vcndac,atquo 
hac rationc crcdiium ruum confc- 
quatur , ut ntt, Jafia. & Dd. tn^ divo 
Pia. § .fid & iliud. de rc judic. &'fatis fro- 
hatur exl, cumtibi. C. quipetior. in pign, 
ubi rcfcripfcrunt Impcr. fccundunrij 
creditorcm nuUa rationc jus fuum pcr- 
fcquipolTc, nifi offcrcndo dcbitunL;, 
& in hanc fcnccntiam ctiam fccundum 
creditorem omnmo nihii ahud juris 
habcrc,nifi ut folvat priori,»5c loco cjus 
fuccedat jdifcrtis vcrbis tcfpondct Jii- 
risconfaltus io l. fi prtor. %.fttertim. qut 
^'>^}otior.inpignor.{g) 

Ec hcct fi aitcram etiam pra:dii 
partcm obtincrct primus crcditor , pi- 
gnuslonge cxcedcrct crcditi quanti- 
tatcm : abunde tamcn otlcnfum c(V, 
pcrmiffum cffe crcditori , ut pignus 
multo prcciofius lumma crcdita acct- 
piat , atque liac cationc plcnius /ibi 
profpiciat : & hoc taclo ptiorcmj 
crcdicorcm non in co folum , quate- 
nus pignus rcfpondcc credito, fcd &c 
in eo , quod cxccdit, potiorcm cficfc- 
cundo. 

Cumpracfcrtimhic non dc folu- 
tionc dcbiti quiratur> fcd dc poflcnio- 
nc duntaxat^pignoris , d.l.ficum ven- 
ditor. de cviEl. quod Gvc plus fivcmi- 
nusHtre dcbica,pignustamcne(l. Ne- 
qucetiam hoccafu uUam juftamcon- 
qucrcndi caufamhabct rcus, cum in- 
dultum (it ei , uc offcrendo dcbicutiu 
priorijjus fuumpignoris confirmct-/> 
d.l.j. C.quipotior.inptgnor. Contravc- 
ro a£toris caufa durior rcddcrctur, fi 
quidcm altcra duntaxar pattc przdii 
contcntus cfle cogcrcrur : cum pars 
prxdii ,proptcrIitcs cx communiono 
ocirifolitas non ita faciic di^lrahi pof- 
I fif,aiquctoiumpra:diuai,(5ccxipfa_. t 
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particularc diftradlonc rcs vilior 
cio a:ftimari foleat, OMenoch. confil. / 
;;*//;.ii>.potiusigiturrcus libi concc. 
remcdio utatur , quam ut aftori j 

fuum quaefirum aufcrar,f*/?/r^//</^w 
nojiram dereg.jur. 

Non f obftant his qux in prin 
pio fucrunt confidcrata... Nam 
cu(fio,quam rcqmrit authcnt.hoe fi^,^ 
bitor, & authent. hodte. t u m dem vaju' 
ncceflaria cft,quando tcrtius pignns 
polfidct nomine proprio. .At qoan- 

do iccundus crcdiror pignus obtincL% 
quia tum non proprio , fcd dcbitoifi 
potitisnomine po^^idct» l.pignori, dc^ 
ufucapion. l. qut pignoris. dc acquirtnL 
/'#/ atque imagincm debitorisobti- 
net, ut aic tcxtus in i.cum notifiimi.^ 
ftd curfi illud. C. de prafcript. 30. annor, 
propccrea id, quod crcditor agir in 
pignorc,proeohabcndum fit,ac fidc 
bitor pcr Procuratorcm cgiifet , u 
loquitur jurisconfultus in l. fi ptgno. 
famil. hercifc. cctte hic convenrus 
p; lorc creditorc cjccuflionis bcncficio* 
lc non magis tucri potcrit , quam ipfo 
dcbitor: u t pcr rationem iftam docuir 
K^ibcfic. de Rofat. in d. autljent.fidljodik 
Idquc confirmatur prajtcrca cx co, 
quod uterquc ereditor tam priinus 
quim /ccundus codcm pignoris^urc-» 
nicuntur. Nam cum jutis hujus ca^ 
fit nacura, ut qui prior cft tcmporo 
fcmpcr fit potior, noru:on Gderato u ts 
poflidCJt ncc no. l.fiprior. §. fin. quip 
ttor. in pignor. atquc adco jus prio 
pcnit iis a b I or b ca t j us fcc u d i po flidcn^ 
iis:FruftrA ccrtc is,qui nullo jure pofli- 
det^dccxcuiTionc opponcrccL^. Cuni 
prifcrtim hic dc avocanda poflVilio 
netantijm agatur,ife hypoihccaria a 
idcompctat,ut crcditor pignorisp 
feflioncm confequatur i /./? cum i>eK 
tor ydeevilf. i.fi dcbitor. tofin.de pign, 
fundu6. §./n vendicaticnc de pignor, N 
vel hincapparet,folapofllfli6ncfco 
dum crcditorcm contra priorcm tu 
fefc non poiro:Quod fi aliter obfcf\ 
rcmus,nonfolummaximalcqucrct 

)uriu 
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jurium corrcdiio, qux tamcn vitanda^ 
porius, /.prdcipimusjn fin. C.de apfelL l. r. 
C. de inof^ tefi.l.generaliter. de reb. crei. 
fcd ctiam in facultate fccundi crcdito- 
rjs circt,utoccupando pignus jus prio- 
riscrcditotisdimmucrcpoffit , quod 
quia iniquum , minimeadmirtcndum. 
Non igitur audicndus cft Gothofied. 
Muth.fidhodie , ctiam ad pofteriorcnij 
crcdtiorcm poflldcntcm accommo- 
dans.dum ftaruit, figcncraliscrcditor 
antcrior temporc pjgnus Ipccialc po- 
ftcriori crcditoti cvincat>cogcndumj 
cum pnusexcurerc ca:rcra bona dcbi- 
tons,per d auth.hocfidcbitor. Cum cnim 
. hoc manifefte fir contra tcxt- />/ l.ejui 
^eneraliter j. quipotior & htc text. necfer 
l.2.C.eod.fiecper d.auth.hocfidebitor , nc- 
quc pcr ulla alia jura correftus rcpcria- 
\ tur , noftrum noncft camcorrcclio- 
L ncm induccrc, maximc cumcommu- 
■L nitcr pro no corrcilo hafacatur,omncs- 
^^que concludant , quod ne quidem (i 
uai fpccialitcrobligata rcsfir , prjEjudi- 
cium fiat priori , qui eam rcm in gcnc- 
rcobligatam hibet,quamviscxaliisrc- 
\ bus pecuniam fuam rcdigcrc poftit-., 
ut ultra cos,qui ordinarie pignoris ma- 
tcriam tra^larunt , tcncnt Dd. infra al- 
\h) lcgindi. Q}) 

13 Tcxtus|vcr6/»/.2.C.</<'/>f^». codc 
L cafu duntaxat loquitur, quando quis 
L ultra gcneralcm hypothccam crianu 
^^/pccialt pignorc (ibi profpcxit, vScpro- 
^Bptcrca pcculiari quadam xquitaris ra- 
|Ktionc rcquirit fpecialc pignus priuscx- 
|S»cuticndumefl.c, non iguuradaliosca- 
fusextcndcndus,(cd ad illam duntaxac 
facli fpcciem rcftringcndus crit,ufquc 
e6,ut illi locus nonfit^ quandoquis 
duntaxat gcneralcm hypothccam ha- 
bct finc fpcciali , tum cnimcrcditor 
hoc fuo pignoris jurc ctiam contra_» 
cum,cui rcs aliqua dcindcfpcciatim 
oppignorata fuit,uti poterit, cfiamfi ex 
cxtcns dcbitoris bonis pccuniam fuam 
rcdigcre qucat,ut cft x^\i,ind.L2.jf.qui 
p0tior.in ^/^w^r.pcrqutm noctraauntLj 
. ucrobiq» Dd. & Socw.fien.coTifiiS p.vol,2. 
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PArif.confi.so.vol.i,Ceephat. conf.ijs^nu, 22, 
u\(jcoL Everhard. ccnf. 204..per tot.Negu^ 
fant. de pignor. /. part.mcmb 2. ad fin,Di- 
dac.Ub.i.variar .rejo(Ht. cap. is. Cacherati* 
decifipedem. rsp. qui omnes tcxtum in^ 
d.L2. C. de p/gnor .tznquim cxorbiran- 
icm extra calum,dc quo loquitur , mi- 
nimccxtcndendum cflc, uno orc con- 
cludunr, eundcm pluribus dcclaran-, 
tcs, ut in fcquenti quarftionc videbi- 
mus. Atque hinc ctiam non ita gcncra- 
Jircrt adftipulandum cm.Rtminaid fen. 14 
confi.ts2.n. 26. fed potiiis dccifio ejus re- 
ftrmgcndaad cospoflcflTorcSjqui bona 
dcbirorisnon pignoris jurcfcd alio ti- 
tulo pollidcnC-.. 

Quod"]' vero communitcrtradi- |^ 
tum cft, quotics bonadcbitorisad pJu- 
rcs polVcllores pervcncrunc , crcdito- 
rem eligere debcrc, qucm cx eis con- 
Vcnirc vclit.hanc habet fcntcntiam,nc 
coL^atur qucmlibet prorata tantum 
portionis poflcfli* crcditi nominc con- 
vcnirc: fcda quolibet corum inrcgram 
fummam cxigcre poffit-.(/) Ncquo C* ) 
fane mirum,cum ut fupradiflum cft, 
pignoriscaufaindjvifa fit,& qufclibct-. 
cjus pars pro coro dcbito obligatafir. 
Intcnm tamcn Intcrprctcs hoc aflcrcn- 
tcs non ncgant,quin fi crcditons in- 
rerfit , & omncs poflcflbres pignoris 
fimul convcnirc malit , hoc ci intc- 
grum fit.Sicut nec cx co^auodin l.credi- 
terts.de diflra^l.pignor. Jurisconfultus 
rcfpondct , in arbitrio crcditoris cflo> 
ut cxpignoribusfibiobligans quac ve- 
Jit,diftrah3t,fcquitur,curo,fi fua intcr- 
clTc putavcric,non omnia pignoravcn- 
dcrc poflfc , pcr ca quae fupra fuerunc 
firmata. Prxrerca Dd.dc iis pofTcflbri- 
bus loquunrur, qui nominc proprio 
rcm obrinent,quorumdivcrfamcflcr 
rarioncm a fecundo creditorc pigno- 
ris jurc poilldcntem jam dcmonftra* 
tumcft. 

Capyt. autcm t co dc cafu loqui- \^ 
tut, quando is qui gencraicni habct 
hypothecam, unam aliquam rem dc- 
bitorisclc£;ir,atqucillam vcndicavit a 
^^k. ' poffcf- 
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po0SKIbre»<arcoafiJcn(|>odffiin&nLf, iniquius, ft rcpudlato rertiedio Gbi io- 

qttodciimfemelelegerit,BoaainpUas dolto,juripnorisinfaiarct,idq ciprac 

vtriarcncquc aliam rcm vcndicarp tcripCuavoJwitateinaufcrrqvcIdiini 

poiTir,nifi prius cxcuflaca,qu«adfudi. nncre vellct:Seaindumb«itaqucpro 

caia fucrac. In propofiroautcoiunum aaorc contratettailo jodicioappdla* 

duntaxatpradium Sc quidcro totunu tionis judicatumfoit. Porfdexiit,naa 

oppignoratum fuit.nonitaq; htcpot- haaenus firroavimus,ootat«diS«» 

cft cadcrc elcdionis flvc variationis eft,quod fiprioricrcdiroricatttnm fc 

coofidcratio,fcd crcditot dc uno dun- pignorecrcditum fuum pUirimuin 

taiat |%notc & qaidem toto coofe- c;cdcntc,non tamcn proptcrca!afccuiii 

qoemlolaborat.Quinimdtant&m ab- discrcditoribus moJcftia ci cxhibere. 

cft.atcreditocttoamtantiimpartenu polfit Videmos cniro iodies , crcd^ 

elegUTc vidcatnr,ut utrumq; pofleflb- tores pofterioi«s in Jd , quod picoos 

rcm code teroporc licct divcrfis aaio- priori datom fummam eios excedjt. 

nibusconvcncrit, atquchoc ipfofatis exccntiooemimpctrarc cummarifflo 

tcftatum fcccrit, fc non nifi toto pi- creditoro» priorumdifpcndiccam,. 

gnorecontcntumforo. Adxquiratis tamcn invitij prioribus id jntc fioi 

dcniquc confidcrationcm abundc rc- nequcaL., Nulla cnim rationc roftc- 

lpoiilumeftfopra.Namcum crcditori riorcs /us fuum pcrkqui poflbnr, nifi 

Ittt^coocedant, ut rigmis eCiam prc ^blatodcbito, <r/^;>/,;.r. ■;,/ 

dofiasdc(?itoacciperepoair,ccrtehoc c^Mip^tipr. inf ig. ^iiu fupta addm 

fooiure fi utatur,ncmirii cenfetur ^ ^ar. Djjfcant igitor biocpripres crcdi^ 

ccrcinjuriam. Contra vcr6 cum pcr- . torcs, qoemadmodom fusfottOi • 

fnilTum fit fccundo creditori,utdcbi- , ^ COOtra poftcriorcs tueii 
turooffcrcndoprioridcbitori)usfuum ^ fffr ctnr (/f^ /f: 

pigootisconfirmct^ioogchicfaccrcL. . ' - ' * 

<tAD 'D I T I O 

, SimonisUiriciPiftorisHartm.F. ^ 




{b) Qucmadmodum id transfcrC nnrlf.0htig. 

^r«t';x .^^ Addcc.//.^^..,^yrM.^.obi 

' >0 Etoliallolncafo qttodebfc j;^™ fJo"'''^^^^^^^^ 

tomdividitttr,&W. A«..m^r^.n*,. Irilfi drMrr"!^!^ ^'^"'^ 

(d) Stird. detij:44. trltht. 7, ettmfitf^.part. 2. vide tamcn nutKer.f*, 

[e ) Quotidiana expcricntia docer, "^* limirare videtur minus rc^c . nifi 

pignora magis communircr dari ma- "^^'^'^'^ontjuschirograpbariiiautpi* 

joris valoris , quam fit crcditum, nonj ^norc judidaliintclligas. 

tantum, quandocontrahiturcumfce. {h) Cavcndum iraq; etiam a do- 

aeiatoribns»lcd ctiAm com aliis^ qui mino Joap. Koppco , qm coQtr.iriiun 

' * ' ftaiuic 
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jtatuit 0./^rneque rexc.ab eo alle- 
gatus hoc probat»cum loquacur dc pa- 
pillo>quideruorolvit crcdirori hxrc- 
ditario & poftca ab hxrcditacc abfU- 
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aliosquosallcgat-^. 

(k) Addc omnin6 u^nttft, Fahr, dc 
crror.frMgmatjcrror^ iecad.t. 



^fr* ^3t^ ifr ^z* "ijf 1?/' ifr lifr tjr ifr '^?*^ tf*' ^f" ^f** '^j'* ip' 'ij'' 'A' ^jp tf^ 'A' "A* t?/' 'A' 

r\» 2^ 5x» fx» X» ?t ?v» f>» IV» Jv» 7V» ?V» ?i vZ^ 

r / o xni 
CREDITOR,QVI SPECIALEM 

ET GENERALEM HYPOTHECAM SIMUL 
habet^afl^^quandofpecialemcxcuterc tencatur, priuf- 
quam gcncrali iitatur.Ecdeintelle(5tu LquamuisM. C 

& l.qt*ig(ncralitcr j.qHipotior. 
tnpignor, 

I 

S U M M A R I 



Mt^ CreditorquifptclaUm&generAlem bypo- 
thecam ftmul habet,excutcredebeC 
JpecuUm , priusquam ad gtneralem 
devehiat,five debitor ipfe (iye extra- 
nens fpecialem hypothecam pojftdeatt 
& fecundus credttor fefe tuterponat 
. numer.^,cujMt afertur ex Dd.ratio 
num.j. 

FdU. quando agitur citra poffefforemex- 
traneum , qui creditor non effet, nu - 
mer.4..tcpTobaturtnHm.p.& nu.i2. 
item ft agitur contra tpfum debitorem 
aut haredem ejns ex fententta Dd. 
num.s.qua reprobatur num.f .p. & 
num.u.yjr iQ.^^ec refert^utrumge- 
neralis ante yel poU jfecialem con- 
Jlituta fiti num. /j. nt^ aa pignus fe- 
cundo crediiori tradttum ftt nec ne^ 
nu. 14. ne^ an pofienor (reditorge- 
neralem yel fpeoialem hypothecam 
habeatinum.if. 
^mpi licet fpecialis gtnerali conjunBa 
non contineatur fubgeneraliy nu. 

1Npra!cdcntcqua:ftionc fada mcn- 
tio fuic l.qnamvu qua efl.2'.C.de pign. 
Quia vcro tcxtus illc materianu 
contmct quotidianam, ncq;tamen 
carct ditHculcatc,prxicrtim d confcra- 
tarcura rcfponfo ? apinU nl ^.quige- 
neratitcr z.ff.qttt fottor .i» pignor .^Z ucri- 
usq^ imcllcdu paucis agcmus. 



Zl, 



Ampl. ut procedat etiam in hypothua 

pririlegiata,uiputadotis,uum.i^, 
TaU.quando fpecialis acccpta eil cumprO' 
tefiatione,num.2ff. 
Hypotheca generalis conjunSa fpeciali^ 

differtageaerali tantum. 
Glof. in 1. quamvis 2. C. dc pign. dtclor 
ratur. 

L.quamvis i.C. dc pign. eH exorbitans% 
neeextendenda.ibi. Hoc arnpliuade- 
claratur num.j, 

L. (]ui peneralitcrin fin.qui potior. in 
pignor. ycra le^io quafity oflendi' 
tur,& quomodo differat a 1. 2. C,de 
pignoribiis.«««B.//. 

Creditor primus bubens hypothecam ge- 
neralem btiorem quam fecundus 
non cogitur excutereresy inqutbus 
hypoihecafualatmspatoc quam fc 
cundi. 

Tignus in dubto prafumitur idoneum,etft 
conjun£Ium baoeatgeneralem hypO' 
thecam bonorum. 



Summatimautemtin hancfcntcn- 
tiam rcfcnpfcrunt Impcratorcs, crcdi- 
torcm,qui fpccialcm & gcncralcnij 
h\ pothccam.fimul hibct, antcomnia 
fpccialcm cxcutcre dcbcrc, & /i cx Ijac 
univcrfum dcbitum redigcrc qucat.gc- 
cerali uti non pbflc». 

Diffcrtigitur-{-gcncralis& fpccialis 
•^^2. f fimui 
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fimul a fola gcnerall. Namquibona_. didu non ita prodive cft. Non cninii 

«kbitorisgencralitcr tantum obtigata videturillacxcodcfumi poflcquafi is,' 

habet,quatncunqj volucrit rcm , cligc qui t^m fpcciali quam gcncrali hypt 

rc poterir, /. crcdttoris de dtflra^i .ftgnor. thcca fibi cavct, gcneralem in cum dc 

ufquc e6,ut fi clcgerit rcm.quae dcindc mum cafum, quo cx ff cciali crcdiiu 

altcrifpccialitcr obligata fuit, huicvc- nonpoflct confcqui,atq; adcoinfub- 

luti pcior temporc , ctiam in rcifta fidiuai acccpcrit, qucmadmodumi 

praefcratur , ut probarur/V^ l.ftgeneralt- podctiorcipcciCyd./.ijuigenera/iter^. 

ter.C.(}uipetifir.inpign.Ncq\ic cnim hoc ^ui p^titrJnpignffr.Nam huc fi rcfpcjri 

cafu locus cfil* potcft vuigara: juris rc- fcnt impp.priorcrcdirora:qualc juixa 

fulae , qua: docct . gcneri pcr fpccienij oranibus rcbuj dcbitoris ncn habcrct 

zto%zu,c.intotodereg.jtirjnif.Q\im in quod tamcn dilucideiidcm aflcrunL^ 

poteltatc dtbitoris fituni non (ir, ut fe- nequc ctiam fecunduscreditor, pigno 

cundo ccc**!wri'rem fpccialitcr obli- rcfpcciahprjonsidoneocxiftcntc.irL. 

gandopriori juscxgcncrali hypothc-ca rcliquis rcbus ponorpriore, fed folu' 

quaefitum auferat,quemadmodam de- haberctur,ui ait JCtusM^, /. 2.ff.^ui 



clarat Fu/gof.tn d. /. (jui genera/tter. z.ff. 
(4 ) qui potior. in pign. (aj Idcm dc fola gc- 
nerali, quod ca quis contra poftcrio- 
rem,cui rcs fpcciatini fuit obligata,pro 
hbito pofiit uti , rcfpondct Papmianus 
ind. /.quigeneralitcr.2.inprinc. addens 
hoc locum habcre,etiamfi prior crc- 
ditorcx cxteris bonis gencralitcrobli- 
gitispccuniam fuam rcdigcrc poflit_f. 



//flr.cujus contrarium dcnotant Imp^ 
it$refcripto. 

Intcrprcrcs igirur omncm arquita* 
tishujus rarioncm cx confidcrationc/; 
pra:)udicij,quod aJioqui in fccundunL, 
crcditorem rcdundarct , profcilani 
arbitrantur,& idco fccundo crcditpi 
hoc , utCfGditorpriortcncaturcxcu- 
icrcfpccialcm hypothecam, induJtuoi 



Non itaquc prmcipium hu jus rcfponfi arbitrantur , nc fi antcrior , practermif- 

quippiam adverfatur refcripto Impp. fa fpcciali , gcncrali uterctur pigno* 

ind. /.quamvisi. utproptcrcaaltcrum re, poftcrior damno afficerctur, ul. 

ad a:quitatem fantiim , altcrum ad ju- poft alios declarat Didacus /ibr, /. va- 

ri$ rigorcni rcfprxiflc , conciliationis riar.refo/ut. cap.is.numcr.z.ierjicul.je- 

gratiadiccndura fit , qucmadmodum ptimo conftat. Quara confidcratio- 

■opinati funt aliqui , quos rcfcrt L^r- ncro adjuvarc vidctur, quod Impp. 

curf ihi. fcd ut rcdlius idcm cxifti- ind.l.quamvts 2. rcfcribcntcsadipfum 

mat, de fpccicbus pcnitijs divcrfis ac fccundum crcditorcm lcrmoncm di 

fcparatis potius loquuntur , videlicct rigunr , & ei qua: poflca pignori ac 

Jurisconfultus dc fola gcnerali hy- ccpit intcrim aufcrcnda non cflc fta- 

porheca,qux elcdioncm tribuit crc- tuunr. His cnim vcrbis innuunr,/^ 

diroti : Impp. vcto dc fpcciali cum gc- ipfius poftcrioris crcditoris tc/pcQum 

oeraiicon)unda,qu3;facit, uTnifiiUa.» babuiflo. 

excufla ad gcncralcm petvcniri nooj Atquehinctdcducuntlntcrprc- 

pofllt. tcs,huic rcfcripto locum non cflc, qua 

Etthocquidem,utfpecialisprius do priori rc$ cflct cum cxrranco rc 



cxcuticnda fit , aequitatis quadam ra- 
tionc rcccptum cflc,cx co fatis conftat. 



dcbitorispofljdentcquitnmennon 
fet crcditor: Nam hujiis cxrranei rcfpc 



quod tcxtusait,creditorero, quipriot ^u non tcncretur creditor cxcutcrc/ 
gcncralcm hypothccam acccpit, »qua- rcm fpccialitcr oppignoratamjfcd pof- 
lc jus in omaibus habcrc, fcd jurisdi- fct cligcrc rcm gcncralitcr cbligatam 
^ioncm tcmpcrandam cflc, In quo 5c ab cxtranco poflcflam , ita fcntit J*- 
vcro cquitatis hujus ratio cpnfiftat, fii9.cen/.ioi.iM^ti.vol.2.quodciirepetitum 

(•uj.js^ 



icnJtl.7s.volur»^4..!c fequitur l^gufant. 
deftgnoribus. s-fart.princ.2. mtmyr. itLs 
fi». & in 4.p4rt.princtp. membr.j. num.20. 
FMrif.conf.sOMum.20. volum.i. Diddcmtn 
i) d. loco verf.efutnto animadvertendum. (Jb) 
Quoiitaincn intelligcndum> quando 
dcbitor fpcciatcm illam hypothccamj 
Vcl alia bona non pnfliderct , undc crc- 
ditori pofTct fiitisfieri > nam alioqui 
nontam ob difpoHtioncm d.l. (^uam- 
njisz. quam proptcr exculfionis bcne- 
ficium novo jurcmtrodudlum , prius 
cjrcuticndas eiret dcbltor, auth.hcfidc- 
hitor.C. de pignorih. 
i j Ex t hoc criam rcccptum cft , ut_j 
d. l. quamvis. C. de pignoribus , non pro- 
B ccdcrc cxiflimctur / quando advcrfus 
B dcbitorcm ipfum vcl hxrcdcsciuscrc 
W' dicoragithypothccaria > tumcnimcx 
rcbus gencralitcr obligarisquamlibcc 
remcligcrepotcrt , non djicufla prius 
ll» rcfpccia'ircrobIigata, utdocuitcJlfo- 
B|//ff. inconfuetudinib. Pariftit.i. §.rr.nu~ 
H| mer, ij. dC\ pofl cum Dtdaciu in d. loco 
K 'verf.Jextoa prtximo. CMudaits deptgvo- 
^ rih. ttt. qutb. mod. pign. vel Irypothtcffolv. 
^e*)num.f9. (c) 
^ Ncqueimpcdit.quodt^/fl/T/A' 
/. quamvu 2. fcnpttiin rchqucnt_. , 
iUi ' rcfcripio locuni cfl'<: > iivo 
dcbitor hvc cxtranciis poflidpar , qu<:d 
ctiam communitcr fcquunrur Dd. ibi. 
Eftcnimhocita iiuclhg, nJum, li do- 
bitorc vcl cxtr.inco ptnlidcnrc inrcr 
'priorcm & poflcriorcm creditorcnij 
^ controvcrfla cft, utcr altcro flc porior, 
,tum cnimquiaad utrumquecafumac- 
fcommodaii poteft ratio ab Intcrprc- 
libus con/idcrata , noii mirumb> 
Car utrobiquc idcm jus ftatuatur, 
qucmadmodum rccbcdcclarat T^fgu- 
fant. in d. S.part. prtncip.membr.t. nu. 
mer.20. (d) 

Dcniquc cxrationc ifta gcncrali- 
^Pter concludunt Intcrprctcs, textuiiLj 
• *^ ind. l. (juamvis 2. cxorbitantcm ciVcj, 
acproptcrcacxtra caflim , dc quolo- 
quitiir, vidclicct > quandointcr prio- 
rcm <Sc poftcriorctM crcditorcm do 



I 
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prioritatc controvcrfia incidit, nonj 
cxtcndcn<iam,ut poil Dd.ibiai^ Socin .i» 
d.confi9S.& T^gufant.in d.loco. 

Scd t tirca rationcm hanc, & quf 7 
indecoUigunt Dd. advertcndum,quia 
non ooini ex partc fatisfacit. NorL» 
cnim oflendit> cur tum , quando prior 
crcditor fpccialcm hypoihecam cuiTu 
gencrali conjundam hjbct , magis 
a;quum fit , ut pra:judicium poftcrioris 
crcditotisconfiderctur,<Sc cidcm con- 
iulatur > qu^m quando priori gcneralis 
tantum compctit. Corncusquidcinj 
conf.24(f.numer.i4.volum.i. id mdc pro- 
vcnirccxiftimat , quia (pecialis hypo- 
thcca plus juris zf^cxXiargument. c.gene- 
ri.de reg.jur.intS. Cumqucis, cuigcne- 
rali & fpeciali profpcctum eft, in ro 
ipccialitcr obligata, dupliccm habcat-i 
obljgationc-m, & duo vincula fornus 
aftriugant , quam Vknnvcx^auth.ttaijue^ 
commun. utrttuque judic. hinc a:quius 
cflcputat , utcrcdiioriliara , dcquoj 
uUra gcncralcm hypothccam fpecia- 
liter fibi providit , & in qua proptcrci 
plus juris habcr , cl?gcic 3c cxcutcro 
prius tcncuiur , cui ad{bpul.)tur 2\^r- 
gufant. ind. membr. z.part.s. princtp. tnj> 
fin. Vcrum ncquc hxc confidcratio 
umncm dirRculratcm tollit. Nam cum 
(pccicsdctogaregcneri folcac, atquo 
proptcrca pcr fpccialem hypor hccanij 
agcncrali quodammodo rccefliimvi- 
dcJtur, duplicis vinculi inpropofito 
non xc{\c habcturratio,ncquc ctiarrLi 
fatisa:quum cft, ut quis proptcrca_j, 
quia m una rc magis fibicautum elfo 
voluit , fuo jure quod in rcbus aliis fi- 
mul quxfitum habcnt , miniis !iti pof- 
fit. Adaugmcnrum cnim indu^la di- 
mmutioncm opernri nondcbcut.., /. 
cum tale. §. fin. decondit. &demonflrat. l, 
ex fado.dehar. infltt. l legatainutiltter^ 
de adim. leg. Pra:tcr ca r atio i 1 1 a gc n cra- 
lis cft, nonfolum ad cum cafum, quan- 
do mtcr priorcm & poftcriorcm crc- 
dirorcai rcs agitur , /cd 6c ad omnes 
pcrtincns , Quarc fi hac illius tcx- 
tus eflct ratio, is cx illa non ad cum^ 
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duntaxatcafum , dc quodiximus , rc- 
ftriDgcnduSjfcci gcncralitcr intclligca- 
dus cfl'et,& quod conlequcns cft, com- 
munis intcrprctatio pcnitus dcftruc- 
rctur. 

Quinimo f tcm ita fc habcrc Sc 
conftitutioncni/ /. tjttamvis 2. gencra» 
litcr&tunactiamproccdcrc, quando 
crcditori cum debitorc rcs cft.dilucidt 
probatur in l.ijudfieculiter. C.dc diJirdSf. 
figntr. Qux fpccialiter (ajunt Impp.) 
vobis obligata runt,dcbitoribus dctrc- 
^bntibus folutionum, bona fidc dcbc- 
tis & folcnnitcr vcndcrc». Ita cnim ap- 
parcbit*, an cx prciio pignoris dcbito 
fatisficri polTit, QuodriquiddccriC-., 
noii prohibcminicitcractiam bona-» 
jurc convcntionis confcqui. Eccc-» 
non folum nullam poftcrioris crcdito- 
ris,cumquodtf prioritatcconrcndcrct 
primus.mcntioncm faciunr, fcd ctiam 
his vcrbis ( debitcrihts dttre^antibusfC' 
lnticnefh) fetis dcnotant , cum jpGs dc- 
bitoribus hic agi , & horum potifli- 
niumrcfpetlurcmita dcfiniri , quod 
tum dcmum ad bona gcoeralitcr hy- 
pothccata pcrvcniri qucat , quando 
vcnditisiis , quacfpccialitcrobligata-» 
fuerunt , apparct , indc dcbitum rcdigi 
non pofio. 

Nam in hifcc finalibus vcrbis dc» 
gcncrali hypothcca agi, dcnotant,non 
folumilla vcrba : Ctterdbortd, qua:3c 
dc gcncrah hypothcca plcrunquc ufur- 
pari folcnt , ut paulo poft diccmus , & 
hypoihccam nifi habcrcnt crcditorcs, 
nontambonaconfequi,quam iplumj 
dcbitorcm pcrfonali tantum adiono 
convcnirc poflcnt, (cd ctiara apparcLj 
exco, quoddc jufcconventionis dici- 
tur. Nifi cnim hoc dc pignoris con- 
vcntionc accipiatur,ilia non ipla bona, 
fcd dcbitoris tantum pcrfonam alficc- 
rct , quemadmodum etiam iaterprc- 
tantur Dd, ihi. Ncc rcfcrt , quod qul- 
dam ut objc^lum hoc vitcnt , tcxtumj 
in haclJhdc(peciAlner. putant fccundum 
d.l. quamvisz. intclligcndum cflc co dc 
cafu,quaadoalii crcditorcsadfuac^ uc 
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fcnfcrunt Salicet.dr Fulgof.ihi.t^&m uLi 
di Aum cft,tcxtu$ illc nullam poftcrio- 
ris crcditoris rationcm ducit , fcd tan«^ 
tummodo ad ipfumdcbitorcmdctrf^iij 
dlantem folutionem rcfpcdum habcr« 
Minus ctiam convcnit, quod t^/keri^ 
deRoJat. d.l.quajpeciaitter. reftrinf 
adillam fpecicm, dcquaf«/..?.^^Mij 
tior. infignor. agitur , videlicct quandi 
cxtera bona fub conditionc, ficxfpe^ 
cialitcr obligatis pccunia rcdigi noi 
poflct, oblgatafunt. De conditionc 
cnira illa nihil ibi dicitur , fcd gcncralij 
tcrrantumdcfioitur, fpccialitcr obU<( 
gata priusdiftrahi dcbcrc : ncquc vcri 
fimilccft , ii conditionis rcfpcdu it^ 
rcfcripfiflent Impp.illoshoc lanquanil 
fpcciali quadam rationc nitcntc prz> 
tcrmiflb ita gcncralitcr rcm dcfinitu- 
rosfuiflo- £xquibusdeniquc appa- 
rct ,' ntf que rationcra ab Inrcrpretibus 
confidcratam ,|nequc ctiam quasin< 
dc colliguat limitacioncs , fatis tuti 
cflo. 

Aliaitaquc invcftiganda crir,'.F- 
guin. \ Baro. hb,s. CManudl. tit,^ facpc 
dicli rcfcripti Impp. in d. l. (juamvis, C. 
de pignorih$ts. hinc putat cflc rationcm« 
quia quando quis ram fpccialcm quam 
gcncralcm hypothccam fimul accc- 
pit,hoc tacit^atflum vidctur, ut fi fuflfi- 
ciat fpccialis hypoihcca.non fit haben- 
daraiio gencralis , fcd dumdcmumj. 
pcrvcniaturadcxtcrabona , quandoj 
non fufticcrct rcs fpccialitcr dcfignats 
Eandcm raiioncm tradidit Conhan. 
^..caf.ij.num.a. addcnsalioqui , nibil 
fuiflccaufac, cur una cum gcncrcfpc- 
cics iliius gcneris aliqua p;gnoriacci- 
piatux.Idem lcofit K^nton.FAbianMb.a.. 
conje^ur.cap. 16. & Ruffard. in notis ad 
/. qmgeneraUtcr. 2 ff. (jui potior. in fignori. 
£r hxc qmdcm ratio a natura fpccial 
exprcflionis & indc collcii^a tacitr 
mCnrc contrahentium deiumpiairao^ 
do rcilc intclligatur, falis vidctur cflc 
convenicns. Confirmatur cnim pci 
generalemillamregulam , quadoccl-Ij 
ia coto juregcncriper fpccicm d( 

gi 
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garijficidpotiffimumliabcri ,quodad tcmpcrandam, non dcclarantcs , aiij 
ipccicm dire^um cft, /. in tote. de regul, illud «r sequitatc , an \ cro cx alia juns 
jar* Nam caalhaBcGtnaturarpcciatis ratione provcoiar. Nonitaquecxhis 
dtfpofitioaif « ooa miroQ** cur ccianu verbit t4m firmum delomi poterit ar. 
^oc loco id prcftet « ot qoaodo fpecta- gumeiiram»<ittod racionem tanc labe- 
lii A: gencralis hypotheca fimolconfti- ' tadtct , com prcCerttoEconAet , Impp. 
taitur , fpcciaiiB potior ratio catenui refcribcntcs non icmper verba ad a- 
habicavidcatur, ut illa priosfir caco- inuiTim excgt(rc*>Nooimpcditctiam» 
ticnda > 'quam ad generalem perve- quod Impp. dicunt , crcditorcm in o« 
niatur. mnibusxqualciushabcrc, cumfi hoc . 

Cumquc rario ifta gcncralis fit, tacitea^ftum videridcbcr, utpriusfpc- 
t^meuo) cafum, quoinccrcrcditorcs cialis hypoilicca cxcutiendafir , mini- 
deprioritatecontromfiaeft , quaiiLi itf^aqitale jashabcac Nam ipfum )us 
il/am quo agitarcum debitore» com* pigaorisquodattioet » oifail refert» 
prchendctu «non folum «fdL / f«e^ . trum id generalitervcl fpedaliter con*- 
^Af^r«r.adaptaripoteft,red^periuuic ' ftitat«mfjerit» redtsimiobonisgene« 
comprobator > arque hincgeneraiitcr raliter quam io re fpeciatim obltgata.» 
concludcndum : quoticfcunque fpc- connHir, atquc hoc rerpcd>ucrcd/tor 
cialis hypothcca cum generali conili- ajquaie jus in ontnibushabcrc , redle 
tutac(l> quodtum fpeculis pnusdif- dickur ,propri rcj ciiam potjor cft po- 
cuticnda fit , /ivc cum creditore fivo fteriorc , inrcrim ramcn hoc nihil im- 
com dbhjcore fiTC cameztraneo aga- pedit, qudmin^inipfacxccutiono, 
•MC cxtacita merteconiraheotiam jurif- 

Qttod fiqaiaultniobiiccret di^ititempcretur,utptijsexcotie« ' 
condum hanc ration cm non tam ex «- tur Ipccialis > & fi illa non fufieccril^ 
qiiirate qQadamqodm (lri<Sto iure hoc tjlm jurc fuo.quod momoibnscqoale 
iniroduduin vidcri,c(jm tamcn I:npp. habuit prior crcditor, uratul*» ft-iiLi 
acqu:utis poriffimum habuilfc ratio- I^isctijm praetVratur po(lcriori,quem- 
, iicm cx vcrbis corum appirear , huic admodum dcciatau CtanAn, i» 
tefponderi poted : fi ilridt juris re' ^9C9. 

gola teaenda ciTct •# tdm tccaBdtutu • Ex f quo (imul apparct, plurimum lo 
illam per f|>ecialcm hypothecamifa^ difterrchunccafun*flbeo>quindoccr- 
gencr^li dcrogitum efle dcberet^, taaliqiia rc fpecialtter.obligataaetera- 
«t bona cstera , pcoitds - obiigsta^ bona fub hac condi riooe oppignorata 

noaeflfcnr. Cum autem in propo/iro fucrint , fi pecaniadciiSi quclpe^i. 
crcditor tam fpcciaiem qiiam gcncra- tcracccpra funt,fervarinonpo(sit,do 
lcmaccipicnshypothccam, utraquo <\^^^^^^P*pi»jHverJie.fff,dJjjf, ^ui 
fibi prolpcciiini cflc volucnt , atquo potttr.tnp/g^ Quod priufquam dccla- 
propccrca ctiam bona cxtcra fpcciali icmu$> diiigennusaliquanroconfidc- 
Bon obftante obligata nihilomiouf rapda ewotverba iliius rcfponfi. L'u 
habcat I iatis apparct » ooo .«aao; joris brariojiomeolm incttria obArurtcatcm 
fummi latiooem hi^ locum inveoiro MSn^' ^cautcm illa in vo jgatls libris 
quainexxquitatcpoiijiiprAfieftttilLr^ ht^ntur. Q^ed^tMttmvemnfngrk 
ut proptcr fpccialcm^exprcflSoncinn j^^.ilt»dmm>^k^H^iHtr4^^fff9rihM^ ' 
hoc atlum vidcitur. bonaiofpcao ^^f»t^^sfi pecunUdeiis.qmtgen^Mliter 
obiigataprius vcndcndacfll-. . 4C(efityfervurinonfctutJJet,dtficienteJt* 

Utmrerim omittamusjmpp. nul- cu/tddccnventitne , ftCHndm creditor tru 
iamarqairaii-j taccrc mcntioncm , lcd fignore pojie^ dAtenentamffitierfqitJim^ 
gcncraiifct dcfinirc ;urifdi^ioaeipica Jek^,i»viHi4titr. 

. . ' Afquo 
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Atquc ica €t{aiDlegiin graectl U- torpoflcthypothcca priorc uti conna 

htitafft^Ci^MMi Jt^Hfirv\tj9, H!c pofteriorein> rcquircrct gcncralcm hy 

fiverbaiita : Qatrdk§»Mi6ic geatnli pothecamfubconditione»ficzrpccia- 

hypothecAioceUigenda &in fcqacnti* ]i ooo poiretfecQotiredigi,ac€cpfam 

basetiamvocabuium^cJtwA^itfiSMrfteti. efle: comeciamtfneoooditiooeabex 

nendum dTct , talis fuiQet con vcntio* tacita mcntc contrahcntiam hoc a£lG 

utita dcmum gcncrali hypothcca: lo- videatur,utrcfcripfcrunt Impp./»<^.A 

cusciTct.fi pecunia cx gencrali hypo- ijMamvis2.C.dcfignorib.&(,c\Mo6coTik' 

thcca rcdiginoa potiQct, Quia vero qucnseft,hiduotcxtusirainlcrfc<J ffi. 

hocqudm fit incptum >ncmo cft, qui dcrcnt, ut vix uUa rc-aa conciliatioQB 

non vidct,idc6 AccarCo/WjtiMtAin* ratioafiPcrri poOct : quia tamcn conv. 

terprctati»debonl»exgeneiali hyt^o- mnnietaam interprctationi obftat. 

theca exceptis,qaaEiumdemtkaroblii i....^imo, quod (at etiamobftrva- 

^ata dTe volait ctcditor , iieMii, quac vit CojacO JarisconfaltiVtrbftaia,Gi' 

geiiecaiUter obligata cflentjpeenniafer* «e^f ^wiii»deiisbonis,qas geoeraliter 

vari oon poflct.fccundum qus pa6lum obligata lunr,plcrunq$accipere folcor, 

fuiffctintcr crcditorcm & dcbitorcm, Uu4edi(lr4t&.pgn. 

ut bonis omnibus gcncralitcr obliga- Dcindc, qnod in praiccdcntibus 

tis,ccrta tamcn booa cxccpta,& co dc- Jurijconfultus non dixit, bona aliqua-» 

mujmcafu oppignoraia cffcnT,(icx gc- ipcciaiitcr antc cxccpta aut obhgataj 

neralitcrobligatis pecaniarcdigiooa foifl*cei,qui gcneralcm hypothccam 

poflet, dthanc interpcetatiooem poft acccpei«f , atque propterca veibailla, 

alios; fcqoicar ctiam tjMud^m- m Ht^ Kkferdh»4 , vix commodi interprcta. 

^MemadmcdfigH.velhj/pteba.fiiv.mkfp^ ti poifimus deiis,qOflB fpecialiter acce- 

Additiover6>quxin valgatislibris rc- ptafunt*nifiantegcneralcmliypothc- 

pericur,monet , alios pro didlione, Ge- cam fpccialem aliquam conftitutamj 

ner4titcr\c^crc SpeaAlitcr , ficut ctiam effe comminifcaniur: Idco utintelic 

habcturin NoricoUhr» Ho/oA/jdri, c[QQd ^luni Accurfii vcrifimiliorem reddar, 

iiadmittimus» prioris creditoris con* noo dubitat Faber> pro Cdtera hoffM,lc 

veoriooem haoc fiiifle,ilicemus,ut ro gcreCov^ ^iM^ddcos^hoc dc probalMf 

fpedalfter hypothecata, ccteraetiam Ittthdtadomocs objeaionesdiiaca* 

booa ^netallter hac conditionc oppi- daa accommodatios cflc^ 

gnorata fucrint.fi cx his* qac fpeciaH- Ego vero hoc qnldem Vibtei fa* 

tcr obligata fucrint , pecunia fcrvari cil^ conccfferim , communcm intcf 

Ilonpoffct>& hanc lc^ionem amplc- prctationcm verbailla,Cfrrr4 W<i,mi- 

(XxtMiCujac.ind.obfirvut. i 2. moiwi ^o-' nimc admittcrc proptcr rationcs ab 

tiflimumincptitudincilla>quam utdi- codcmconfidcratas ,fcd ncqj (cw^umy 

ximus,vuigatafccum affcrt,cum tamc quicxcommuni iiucllcdu colligiiur> 

iUa intcrprctationc Accor.cvitari quo* in fc fatis commodiim cflc , neque ct- 

dammodo po(Bt:Eettcecaddatimuta- jamaliif vetbis textps coovenire , is. 

f lonem quoque caib» i&cCDdiilkie^iii qaodcbnfeqaens cft,Fsbtam,at iot^- 

iimlfflefleidcverbisadverlMlit^flMio^ pietationcm illam tueatur, ad cmcn- 

Bcm.tamca ejus porrb non rxplidif; dationis aaxilium frudri confogcro 

Anton. Fdb. igitur Ub. <f. C9njeCfdr.tdf //. atbittor. Non enim u fquam rcperiii 

fubfcribcns interpretationi Accurfii, poteritin jurenofVro4 Jurisconfultus 

hancle^ionem improbat, iftaduflus vcllmpcraroribus, hunc calum fuidc/ 

ratione>quiafifpecialis&gcncraiishy- ^ confidcratunijquo crcdiror>polKju3m 

potheca fimul accepta fuiffct, fruHri omnia bona dcbttorisobligata acccpc* 

Jutiscoofultus ad hoc > oe ptior credi- rit , ultri ipcciadm de ccrtii io -fubii- 

dtuoi. 
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dium, ficx gcncralitcr obligatis pccu- 
nia fcrvari non poflit,con vcncrit : qui- 
nimo nc isquidcm in homincmlana^ 
prxditum mcntc cadcrc poflc vidctur. 
Nam cui omniabonafunc obligata.^^ 
is ccrtccciam quaslibct bonorum fpc- 
cics oppignoratas habcc , cur igitur 
quxfo ccftam fpccicm in lubfidiunij 
dcmum accipere dcbcrct : Fortc cunij 
glofs.hanc dices prius exccpcam,atquc 
propccrca ncccfle fuiflc^ uc ultra gcnc-» 
ralcm hypochccam in fubfidiumobli- 
gctur. Quafi vcrocrcdibilcfitjCurrLi 
quiomnia bona obligatahabuit , do 
una cantum fpccic cxccpta infubfidi- 
um dcmum .obliganda laboraire , ac 
non potiiis cx ca:tcris bonis omnibus 
pccuniam fc rcdi^crc poflb confifuiTij 
eflc, vcIfidccodubiravir,iHamnon_i 
magis fub gcnerali hypothcca coirprc- 
hcndcrc vokiiflc. Utuc tamcnrcsad 
-cum cafum dcvenircqucac ^ is ccrte ra- 
riorcfl, quara uc pcrcura vcrba Papi- 
ciani rcftrmgi poflinc. 

Non cnim ad ca quac pcrrard cvcl 
toiunt.fcd ad ca pociijs.qua: & frcqucn- 
tcr <Sc facilc,jusapcaridcbct,/.»4»7rf<sV^. 
deltgih' Prairerciram cx pra:ccdcnci- 
busqpam cx lcqucntibus illius tcxtus 
Vcrbis apparcc, Jurifconfulcum dc co 
potifsimijm qua:rcrc , quando prior 
crcditor hypothcca gcncrali uri pofllt 
tontra crcdi^orem , cui cx bonis fibi 
tc gcneraHccr obligaiis pignus po- 
cadatumfuit. 

At juxtacommun^mihrcrprcta- 
ioncm fccundus crcditor non ex gc- 
ncrali h ypothcca prioris , fcd cx fpccia- 
timexccptis plgnus poftea3Cccpiflct_.> 
quemadmodum cnam ponic Fab.nc- 
quc civMW dc eo, quatcnus prior crcdi- 
tor ^cncrali hypotlicca contra poftc- 
riorcm uti pofilc , agcrcttir, fcd potius 
e contrario dc (pcciah cjus pigQOrc iiu 
fcbfidiiim dato. » 

Qiiodquia a vcrbis Jurilcoofiilti 
i)licniiiacft,nonconccdcndum> 5c his 
jpfis dc caufis ncquc ctiam sdmittcn.- 
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dacmcndatio Fabri, cumpraifcrtinu 
ex proprio nata cercbro omnium li« 
brorum confcnfum advcrfantcm ha- 
bcat.RcftatjUt dc altcra lc(flionc,qu6m 
additio notat (5c fcquiturCujac. videa- 
mus.. ^ancprimo confirmar propric- 
tasdiclionis (Gc/rrrf^i?w^) Namcutn 
his vcrbis tam Jurilconfultl quani_i 
Impp. gencralcm hypothccam plcrun- 
quc dcnotarc, & proptcrcailla rcbus 
rpeciahter oppignoratis opponcrc fo- 
ant , ut non folum apparct ex d. i.r. dcjt 
dijlra^ pign, fcd magis probatur inl. 
^ud Hondum. §. quod dicitMi. de f ignor^ 
Crcdibilc cfl, Jurifconfultum etianij 
hoc-loco in vcrbis fequcntibus do 
rc fpccialitcr obligaca , locucunij 
fuiflo- 

Deindc confcntanea cft harc Ic« 
«llioufitaraicautionum formula:. Nain 
itaplcrunque foJiti fucrimt , pignori< 
busiibi profpicerccrcditorcs, uc fpc- 
cialitcr rebus hypothecs nomine da- 
tis , castcra ctiam bonaccncrcncurde- 
bicOris, qucmadmodum aicjurifcon- 
fu 1 C u s iV> %.f}Mod dici/ur, i. & quM non- 
dum. ie fignorib. Ad hunc igitur ca- 
fum folidum accommodari dcbcc re- 
Iponfum hocpotiijs* quamadrarum, 
d. i. nam ad ed. de iegih. 

Hoc pracccrca fuadenc 6c praecc- 
dcntia «Sc fcqiicnciavcrba,in quibus, uc 
di^umtft, dceoagitur, quando crc- 
ditor priot^gcncrali hypothcca con- 
tra fccundum crcditorem /pcciali hy- 
pothcca nitcntcm , iiti poflfit vcl 
noiij. 

Huic cnlmpropofitolcftioifta^ 
optimc convcnit > ita ut illi quod prius 
dixcrat Jurifconfultus, priorcm crcdi- 
torcm , qiii gcncralcm hypothccamj 
acccpcrar,pra:fcrendum cflccui poftci 
pignus fpcciatim datum fucrar, haec fc- 
qucntia cxccptionis vd limirationis 
locofubiiciantur , nifigcncralishypo- 
thcca conftituta cflct fub conditiono^ 
fi pccuniadciis , qua: fpccialitcr^ccc- 
pit, fcrvarinonpotuflrcti 

Dcniquo 
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Dcniquc huicleclioni fuflfragatur 
etiam iibrorum aucoritas, utnonfo- 
lum cxadditionc apparct, fed criam in 
nianu(cr}pto ita habcri, tcOatur cha- 
rond. i» additione fua, Nonigiiurombi- 
gcndum , quin lcdiio ifta repudiatis rc- 
Jiquis modis omnibus C\t ampkiflinda. 
Nam ut finclibrornm autontatc-cx lc- . 
lis conjcdturis nih'l rcmcre immutan- 
dum , itaquando hxc adrationcscvi- 
dcntcs acccdit, omnem racrito tollii-j 
dubitationcm. Nec quicquam rcfcrt-., 
quod grxcihbri cumvulgataic^ionc 
convcDiuntL*. 

Nam tranflatorcsiilosin mcndo- 
facxcmplariaquandoquc incidiiTc, cx 
aliis ctiam iocis apparcc , ut notavic* 
Cujac.ind.objerv.iz. Non obftat ctiam, 
quod ut Faber opponir, Jurifconfultus 
fruftra rcquirat,conditioncm lianc cx- 
prcflam fuilTcquxalioquicxfui natu- 
rainclTct. Namidco rcquirithanccon- 
ditioncm,quia vult darc cafum,in quo 
fccundus crcditor non tam potiorj 
quam foluscflct : quodquia fuinatu- 
ra non pra:ftat fpccialis hypothcc:i_j 
cum gcneraii conjundba , idco ncccfl^a- 
ria fuit conditionis confideratio, uc_. 
paulopoft diccmus. Sccundumiianc 
itaquc lciilioncm in cafu iliius lcgis ea 
fuicconvcntio > utrcbusquibufdanij 
fpccialitcr obIjgatis(qus primafuiLj 
convcntio) cartcra bona fubhaccon- 
ditionc pignori habcrcncur ( quam fc- 
cundam convcntioncm appcllat Jutii'- 
(^) confultus) (0 pccuniadciis , qui 
fpcciahtcr acccpic , fervati non po- 
tuiflct-». ^ 
II Quitquidcm cafus(uttandcmj 
fcrmo noftcr ad id, undc fa<^acftdi- 
grcffio, revcrtatur ) ab ea fa^li fpccicj* 
dc qua Impp. &d./.^uamviSkC. depigno- 
r/ii*f.agunt,plurimum dift*crt.Nam in_> 
d.l.quamvis. tam fpcciaJisquamgcnc- 
ralis pur6 acccpta eft. At in d.l.c}ai^ene- 
raliter. hypothcca gcneralis dcmun^j 
fufaconditioncjfifpecialis nonfuffccc- 
rir,conftituta_/. 

Deindc cxhacctiam divcrficato 



E R T I I 

dcfccndit,ut iilo cafu c rcdltor a;qualo 
justam in gcncraliqu.iiu in fpcciaii hy-j^ 
porhcca habcar, & tanrummodo cx ta- 
cita mcntc contralicnrium m cxccu* 
tionc huc ordo obfcrvandus fit , u( 
pnus cxcutiatur fpccialis.In hoc v.al' 
ro cafu liypothcca gcncralis non niii 
cvcnicnrc condicionenafcitur>atqu< 
proprcreaiiladcficicnrcjfccundcs 
dicor non tam prior^quim folus hj 
tur , cum cx hypothcca condirior i 
anre conditionis cvcntum agmcquc 
at. l.Grege % fih conditione de pignor: 
non jgitur aflcnticndum cft Cujai 
dum tn d. objervat.)2. ait rclponfun] 
Jurirconfulti tn d. 1. ijid generaitteri 
omninocongrucrccurrLj d. L^uamvifJ 
Quemadmodum aOrcm lixc duojurl 
non congruunt : Ita ncc ctiam invi^ 
ccm advcrfantur , muj(6 vc:6 m;nus 
id,quod i/rd./. quigenerjtliter , iubct ur,^ 
ra t io n c m d.l.(\uafn vis, anobisconfidcj 
ratam oppugnat,lcdutdic1um cll.i.. 
intcr fc prorfus divcrfa <5c fcparata^^ 
funt , & quod porro fequitur , rario 
fupra confidcrata firma nihiioroinus^ 
oiancc^. 

Noncnim qucmadmodumcofl' 
ditio d. l, qui generaliter , fufpcod/t )US 
hy poihcco:, ita tacita mcns contrahcn- 
tium » cx cumulationc (pccialis hypo. 
thccaecum gcneraiicoilcda , orrui 
ejusimpcdir, fcd crcditorc nihiloi 
nus a:qualc )us in omuibus bonis 
bentc , in cxccutionc tanium is coi 
tuitur ordo>ut prius cxcuticnda fii 
dalis. Neque fanc mirum ,cum 
tam fpecialc quam gcnerale acccpit-J' 
pignus, nonidcb fpctialc addidctiL^, 
quod gcnciali pignoris j uri derogarct^ 
fcd potius co , poftquam fcmcl qua:l 
tumeft, ialvo mancntc, utroquei 
prolpcdum cflc & cxccutioms tj 
tummodoordincm qucndam haci 
fpcciaii cxpreflionc pra;fcribcrc 
luiflecxiftimctur ,ur proindcratioi 
anobispoft aliosconfidcrata , lei 
tisomnibusobjcftis, optimcfibic< 
ftet^. 
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12 Ejftquaporr6colligitur>tcxtum 
indXquamvis,m\mttih ad cum tancum 
cafum, quando cumpodcriorccrcdu 
torc rcsagitur,rcftrmgcndum, fed po- 
tius gcncralitcr locum habcrc , fivo 
dc prioritatc cum crcditorc,Gvc cunLi 
dcbitorc,fivcctiam cumextrancoaga- 
^)tur. (/) Tum quiaratioiftagCQCraJis 
cft, &ad omncs iftos cafus pcrtincns, 
atquc propterca jiis ctiam xqualc con- 
ftitacndum,x'i//^././//«d/ adl. i^quil.i.H 
Titio. in fin. de verb.obitgat.l.nauta. %.fn. 
T^aut.caup flab.Ti\KT\ proptcr tcxruiTLj 
in d. L. qua Jpecialiter. C. de didra^» />/- 

C Aliisprxtcrca modis rcfcriptum 

hoclmpp. i» d.i. quamvis , declarant-i 
Intcrpp. ut poft alios rcccnfct Didac. in 
k loc.citat. quxdccUrationcs ncquc huic 
^ noftra: rarioni advcrfantur, ncqucab 
hacinipugnantur» fcd ca ftantc nihilo' 
ininus rcdtc conGftunt... 

Prim6 t enim cxrcndunt illunLj 
tcxtum,ut nihil rcfcrat,utruni fpccialc 
pjgnus ante gcncralc an vicc vcrfa coo- 
llitutara fucrit. Etfi cnim Vetr.d^ 
Ee/iapertic. opinatus fucrit, rcmalitcr 
fclc habcrc , quando fpccialc pignus 
poftgcncralcacccptumfuit,qua(j tuni 
criam in gcncrali fpcciale comprchcn- 
fum Uz,ar-^urncnt. l. aitmenta. Bjfiitca. 
de alirn. legat. quod fcquitur Alberic. 
Icriquccanicn in aiia fuerunt opinio- 
e, ut Saitc.&Fuigofitbi Ripa in l. Privilc- 
ia. numer.zp. de Vrivtieg. credtt, T^fgu- 
fant.de pignor.j.part. tncmbr.2. numer.st. 
TariJ.conf.so.num iS.voium.i. Didac.iiU) 
V d. cap. iS. Ithr.j.variar.refoi. Cacheran.de- 
cif.Pedcmont. ijg. (g ) Ncqucianc mi- 
rum, cum ucrobiqucnuiitct ratio ram 
d nobis quum ab inccrprctibus conH- 
dcraca_,. 

H Sccund6"f*dcclar3tur,utnihil rc- 
fcrat> litnc traditum pignus vcl non_> 
ption vcl poftcrioricrcduori, arquo 
adcoium etiam proccJat.i-iuandocrc- 
■ diror cx bonis gcncr3lit\:r oppignora- 
tis poiudcrcr ahquid ^ uc Icnht gio/' 
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quam communitcrfcquuntur/^f^r/'/». 
ibi. <jr aiit jam citati, 

Terti6,"t etfi rcxtus in d. i. quam. 15 
viiy loquatur dc co cafu> quo fecundus 
crcditor fpccialcm hypothccam ci 
bonis gcncralitcr priori obl»gatis ac- 
ccpciat > atquc proprcrca glofT videa- 
tur illum ad hunc cafumrcftringcro 
voIuiflc,5c poft cam Baid.& Salicet.ibi. 
& Soctn.fen.in d.conf.jpg. infiH. commu- 
niter tamcn contra cxiftimatum eft> 
idcmobtincre, quando fccundus crc- 
ditor gcneralcm hypotcrcam habcrct, 
& proptcrcaiiihil intcrcflc, urrumpo- 
ftcnor gcncralcm an v. fpccialcm ha- 
bcar, cumutroquccafueadcm fubflLj 
ratio, ut fcnfit Bartol. ibiSaltcet ind.l. 
quigeneraliter. quipotior. in pignor. Parif 
conf so. numer.^f. 2^egujant. in s part. 
mcmbr. i. numer. 20. & Didacns in d. 
ioco. (Jf) ^fi^ 

Quart6 1 idcm obtinct,Iicctfpe-i6 
cialis illa , quam gcncrali hypothc- 
cac conjunilam habct prior , norij 
cftcc fub gcnerali comprchcnfa & 
proptercA m rc fpccialitcr obliga- 
ta fpcciale tantum pignus , incxtcris 
vcro bonisgcncralcm habcrct : qucm- 
admodum contingcrc folct , quando 
rcs fpccialircr prius obligatiflfuir, dcin- 
dc caetcra bona gcncraliter obligata..* 
eflcn t_j. Hocex Hltiwi< verbts Salicet.im^ 
probantts Petr. C y^iberic. & Socin. d. 
conJ.iQS.recle colltgit Didac.verf.nono esl 
praterea objervandum. 

Etlicctaddat,(ibi horum fcnten- 
tiam non placcre , rationcm tamciij 
cjusnoncxplicat, & cum idcm paulo 
antc firmavcrit , tcxtum noftrurrL» 
criam tum locum habcrc, quando fpc- 
cialis antcceftit gcncralcm,& hoc cafu 
fpecialis fub gcncrali non comprehcn- 
datur, fcdin rcfpeciatimobligatafola 
repcriatur.hoc ctiam utadmittat nc- 
ccftbcft, aut fibimcf pfiitacontrarius 
crir , ut conciliari nuilo modo poflic_>» 
Idquc confiimarur pra:tcrci rationo 
fupraanobisconfiHcrata. Nam cumj 
idco fpcciahs prius cxcuticnda fir, quia 
K R R re 
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te rpedirim^obli^ta id qaafi tacSt^ tedspore pofl:criomhypothec« patri" 

g£laiii videcar > hoc ccnh non minuV jmoiiiuin debitotis cxierant , vc) iUa^ 

Iocumhabet>quaiidoquisijireipccia* ei caufa non fuiiTcnt fub podcrioci 

timobligata, fpccialc tantum habco comprchcnfx , ac proptcrea in co, 

pigniis, quam ficumgcncralisctiarrL» quodamplior c(t , rcfpcclu , gcncralis 

hypothccaconcerncrcr. Quinimoide poftcrioris pro (pcciali toirc tcputari 

fuaderc vidctur ipfa folcnnis caucio- po(rct,nontamcnproptcicapr]orcre< 

num formula» fccundumquamutdi* ditocrcsillas* qux(]bitant£im j cioa> 

Anmcft, itarcspignoridarifotcbant» autem pofterioriobligacx funr , cxcv- 

ut Ipecialiter tebus hypothecaB nomi- jtete tenerctur , ut firmat Cmr. d, ccmf. 

tie datia OBtera ctiam bona tencantur i4f.&NigMfim. tlefign.pdrt.s. mtmhr.^. 

Ach\tot\i»d.% <ju0deUcitur. L &ifiutntit' Bumer.si. & DidMc. d. Uccverfic. Jeptim 

dum. de ftgnorib. Hic cnim nemo ccri^ conftdt. {jt) cclXat cnim ratio fupri coa- 

dixcnc , rcm ipcciahtcr obiigatam fub iidcrata.^. (jf) 
cxtcris bonis gcnerahtcr obhgatis Sccundo, cxtcommunilntcrpp.19 

comprchcQfam tuiirc , cum ipfa pro- opinionc rcftnngitur, utlocum dun- 

prictas di^ionis» Cdtera^ illam cxclu- caxac habcat , quauduintcr prmium & 

dar.dEtaincataot&mabcft^tttadhmi€ Ifecuodum dcbitorem de prioritaiCf 

cafum non perrincat tcxtua 4Md,L coatrovcr^incidit«fecus vcrdquan- 

. Ifmmnfvist ut hx c ipfa folcnois uutioait do. cum debttore • ircl cxtranco pollt« 

formuladifpofittoaiiiliuscaufkmpr^ dentcresagitur, utfcntiant omneshi 

buifTcvidcatur, undc etiam (imul ap- &alii jamante citati : Scdnos haoco* 

parct » inancm cflc rationcm illariLj^ pinioncm fupraimprobavimus. 
quam dc concurfu duorum vinculo- Tcrtiot hmitatur, utnonproce- 20 

rumin fpecialihoc loco afifcrt Corn. dac> quando fpecialiscaicgcacccpca^ 

Utfupra diximus. cfti uc non dcrogct gcnecafi : Tum 

17 Quiacdexcenditortlexnoftraj» enifflincegraadhucmaoerclcaiocrc» 

utkKum habeat ctiam tumi quando ditori , quemadmodum fcnfit fiO^C 

prior crcditor habcret hypothecaixL» mifio^. numer 3- &fc(f- volum.j. 5cpbll 

privilegiaaam,utindotc cootiogiLj» tiiimCgcherAmJMfjstJnfn. (/) (/) 
noocnim propterea minus tcncrctur Denique pro *]- intclledu huiusxi 

primocxcutcrcrcm fpecialitcrobliga- lcgisnoratu dignum eft,ad hoc utrum 

tam.utfcnfit RomMn.couf.^s- oumer.z. cx fpcciali hypothcca pccunia prioris 

Corn. C0nf.24(f. volum.i. Socin. dxon/.tjft. creditoris fetvari poilir.nuliam cx par- 

Rip4 i» d.t, frivUe^. muHfM, Ct^ivet, tc poftertoris rcqu f i probationem ,fed 

t§mf77jm.t^.Di£cJmdJ9€»jverfc,§&4-' i]|afflidoncameircprcrumi,nii]p*rioc 

(i)vof»e$iure%ferfiMe, 0) creditor probavcnc, cam mini]a|ji0» 

lg ^ Limitatur f prxcereirdcriptum neara efle , nt fcnfit gUf.iki* qnamne- 

iftudlmpp- primb, ut iocum aon ha* minerefrsgance fecuti fueruncomncs 

bcat , quando tam prior quim pofte- ihi l^guf^nt.in d.lcco.Parifd cott/.so.nti» 
rior gciieralem tantum hypothccam-i mer.iS- volum t.DtdAC.d.cap.jg.nu^ 
habcrcnt. Namtumctfipriorhypo- mcr.i.Cdchcran.d.deci/jfp. 
thccaitaamplior fit poftcriorc, utrcs . uu.2. (m) (|p> 

quafdamconaQcac^quxvclquiajami» , ' 
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l^) K^Uxdnd. fUfuitnfM mtnl. e.ji, 
Wnm.s. Jeh. Bapti/l. K^fin, dt exeo^* §.7^ 
€nf.^, Lndovic. <JMotin.de Hijp4n.fr'tm«g, 
bbr.4. e4f,j.numer.z2.2^. Snrd.elecif.44. 
'numerah.f^ dtetfji,nnm{r.U^*erfttnt$ 
dico. 

(e) Snrd.decif.44.nn.tt. 
. (dj Snrd.dectf44.nu.19. 



<licio Carricrx approbatum odcndiCi 
t^fjmfing . cent.a. obferv.p^.numer.^. Vtn» 
cent.C4rtt.d.q.<is.numer.s.& 2S. CHolin» 
d. en^. 7. nitmerM, Snrd. d, deaf.44. nu* 
mtr.). 

{ i ) (jMolin^ d. c.7. num.21.verftc.hoc 
iUttem. ytncent.C4rtt,d,qn^tftitn.ts,nn» - 
mitJif, SKrd.d, dt(if.44,nnmtr4' <^ 
fiijtt,iunmer,i,Mhtti^ Centndoia . 
in dote (latuit muitoi ^|le§ans i^Alh 
(e) Ariolatar igitur JtMn. Bdpti/l. xnn. JUndenfdt Mnsl. cnp. 33. nnm.feeuru 
Schtvart^nthMLin tr0a.depign0r.caf .16, dt. Scd mioilsccft^» ut vidcrccftiijpMf 

quifingit,dcbitorcmcum pri- Snrd.d.l. 
mo crcditorc poftca convcniffc , ut Vin€en$jCt»$Un^Mlt.t4,M0.U 
rcs,quasfccuQciocrcditorioppignora. ii„j,e.7,nn.27. ' " 

veraCyCxgcncralipriotikobligatiooo > >. 

etimereotur^dtittdeiiHiinplgnotld: ^ , CMynftng.^ eent.(s ebfcrv.94' nn^ 
(eot , fi cx genehlibat ipfis fiiritfieri "^'-^ ^ ^"^^"^' ' yMU.fonfjfi.numer.e. 
nonpoifit,eaaiqtteibGimdancoflm- '^''^"'" 'f' & novifs. latc dcfcodit>4w. 
dkmem appcllat. B4ptt/i.K^ft».trMa.deexecnt.%.7.c4p.tf' 
< f\ \A^^ c^t^ar v',*^»mt r-AM,» JU yi»cettt. Cnrtt. d. qnmfittn. y/. nnmtr.29. 

e^fHntif.fmt^fit4itmjfi.9mit9r.4^ Ai»/^^4M«^rf».a*<*^i?J»*^^ 

(^) <JAynfing.cent.6.ebferv.p4.nn» fittmA, 

mer.7.^Mer.ndctnfitt.nnm,if7.f4rt,t. C») 'UU^d^drAem^U^MHttif; 

rimm)Cm9tJ,^uiamt,^:mtmersT,lM^ fiau^^vbm,^* ytmt,Snftifi,Kjtfin 

Jttik: xMOm de Hifdn. primog. Ithr. ird&,diexuia. §.7. c4p.s.mim^j. rm^ 

nmnrte. enf./^ Mtimer,Mt. Snrd.dm^44^ eent.CMrtt.d. quMfiitn.i»,tmnetn 

(*) KtUnd. nrd&.etnfj^.nttmerX * ^-fJf^^trfi: 
ififi.ynitim^4» 39tm^Bif^,\.4fim, 
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'SPvj^^QCS^ t%» i\» 7w 7v< 7x» <^ rV< Tv. «v» f>» rv> rv. <^ 

PRIORITAS IN PIGNORE, 

CUJUS TEMPORIS KESPEGTU CON- 
fideretur, an ra»bne contradus principalb^anver6ip(Ii]ii 

pigaoris condicuci , prxfcrxim in contradtibus conditio- 
nalibus,aucexdic,&quatenusidccmpus * 
rccrotrahatur. • • 

S U M ]^ A K l A, 



iAmtM» 



/• • Trior temptre > potior injure pisnerts. 
Tim ratione firtii qfiim uftrarum > «t- 
mer,24» 

Qsfmrnt fiamie tnHMimfittrtih 

• tsynu.s^rationum.s » 
2p .^ignaris ^ fi amfiderati tempus aliui 
^ eo^ioi mI eoHtr aOum refertitr, 
V* BypotlmcMeimvemioaTrtuweeufioiiea 

ioter eontradtis i Jurifcoofultie 
non fuit relata > cum jure ftvdi pi' 
gnpriseemraQiisretantumconfiet, 
4» TigniuiM 

reeipitemnes 
' tralhis, 

7« Temfus celebrati eontraSut non imple- 
tttetttitquanieib prioritatepignork 
• . . ^t^itMr^infiiatiiridrnum.is. 
. i^odproctiitincontranibiis, cjuinecefji- 
tatem implendl habent ex parte e- 
juSit^ui pignM accepit, num,te' hcet 
nantMparteeiMtqiiiiiittmhii, 
Miem tBrin contraSu ex die veiin diem 
eelehratOi nu.14. yet fub cond^tione, 
^ num.JS.sSfnu.17Mu.1p» . 
, iiim in pigwre eHii^ata eeiiiitieMaS£ 
' dAto,»iim,ie,€Mmfeqq. 
Quodproeedit in conditione > qua inpote' 



9' 



J7> 



. fanM 9 tr eidem foluto matrimom» 
" nidendamt fiaeconfeafuaxoriere' 
■ pi^are, 
UOeredkitMrt^iiqueipremiftttfidnt. 
lMpCii.4]tt»res pign.obl. & I.potior.ln 
pr.qui pocior.in pigp. itli^autMr» 
num,*;^* 

CeMikie i» Mr«0tW rttretrahitMr 

nen in le^etiti num,ti» 
^gatetuie itoe fiatin prajudiciun tertii, 
cm jne imerim qnafttnMhnMmer,jj, 

SiffiiMeeMiiiieMepm^athdeitpmter 

num. 2^. 

Tamtentia nec in controQibMS cetUStie- 

tte^baeaiMiitmMr* 
KetieMU diyerfa ad eandem iee^imm 

fxpi a JCtis diyerfis adducuntur. 
L.Lucius.qui pocior. declaratnr eoatra 

^ngeU & Socm, 
l^pmrieeeieventie ante tmitraSum fit' 
Sa trahitur adtempua contraGtnej 
. • & qui iMlerim Mmraxit » eH pe». 

lior. ^ . 
' TetiteMtr^i0MmfiiSa,^MeeoMretMtie' 
nis tempue injj>icitur > netaittHira' 
Bum refertur^nu- zg. 



JiatedebiteriepignMedantiefitatton Tetierin^ignorediyerfoa prindpalieUi- 



gM^eee temfMre mrtreffeMiAhe' 

Jftetitr, gamreHe regula ftatnHm 
& ad elegantem facti fpeciem «• 
cmmedatnr.QuMultertm decLarer 
tnrmim^ft* 

Quodyerd potidicnu teoopus io pigno- 
te coov6ofiODali(de eo enim taotiijiLi 
liicageresniin* nobis eft) (pcdandain 
ia: Eum fjui ccmpore pcior e^, fecuadani varias fadorum fpccies, va^ 
|kOCiplcmj^0|||^^ ri^cumdcfiniram fit a JCiis > utgcnc- 

J.<j|H^ jfMtfetierjftpign./ (i ral is criam indc confici podlt doctriai« 
/«M^ /^iilil^M» dc iioguJa diligcotius vidcodam. 

Diftia- 



D 



decla ratMr-$le^ ttMMht^, ^ 

lM]J.(]ui balneum. qui potior.inpi^l« 
latiffimi declarantur 
MarituspoteH dotem ab extraiieepromif' 

£ I pignoratitiocum crcdito^ 
rum prxiatione eorta ' 
gencraiis conftttuta cft- 
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Diftingucndam -f autcm 
mis e(> intCT tcmpus p»gnoris pcr fo riat, atquc~jti.'6 nuda convcntiono. 
conildcraci, 6c intcr tcmpus pignons pcrficiatur, ipfum convcntlonixtcm- 



rclatiadcontradlum principa!cm:cuni 
Dtrumquc horum pccuharcm habcat_> 
inrpciftionem. 

Quandotcmpus pignorisconfti- 
tucndi pcr ic confidcratur , dubiumj 
noncft, ipfum convcntionis,nonau- 
tcm tradirionis tcmpus inlpiciendum, 
5 6cpropicrcatcum,cumquodcpigno 



pus rpeacrnr.Etii autcm dc iplo pigno- 
rcnon codcni fcmpcr modo , kdvcl 
pure, vcl cx dic, Vfl rubcondirionc 
convcniri rolct > quia tamcn in Gngulis 
his rpccicbus ad prarlationis tcmpus 

quodattinct,iHactiamobtincnt,qniB 
dccontraclu principali codcm modo 
inito mox diiiuri fumus. idco illa, no 



rc prius convcntura fuit abfquctradi- bisidcmrcpetcndumfit,huccriarnrc. 
tjonc, procfcrcndum cfle illi, cui poftca fcrri potcrunr. Quando vcro pignoris 



rcs pignoritradita cft,///>r/>y. §,jft». qui 
fotior. in ptgfior. Nam ctfi pignils qui- 
dcm juris civilis infpccla rationc ro 
tantummodoconcrahatur , &proptc- 
rca traditio rci ut iniervcniat,neccflo 
fit , /./.§. creditor. de aclion. & ohligdt. 
§ .fa. Inftit. (jutb.mod. re contrdh.oMig. 

Jurot tamcoprjeroriointrodu- 
dumcft,utpigaascriam folaconvcn- 
tionc contrahaturj^c cx pydlo pigaotis 
aiflio dctur,/ ft tibi.t7.% de ^ignor.z. dc^ 
f4^.l. i.de pignor.4i£iion. q uac h y por h ec4 
proprie dicitur. Idcoque convcntio 
ifta utpotc nudo pa^lo inTta.intcr obli- 
gaiioncs.qux confcnfii contrahuntur, 
non rcfertur, fediistantum aequipara- 
t ur i Ca)o in l.contrabitur. de pi^n$r. Mu U 
ro igltur minijs intcr aius conrra^tu- 
um juriscivilis fpccics rcferri potcrio. 
Ex hoc ctiam JCti, quoncs dc prafc- 
endoco , cumquodc pigncfc con 



tempus confidcratur relative ad ipfum 
contradlum principalcm & fccundum 
huncdijudicandum cft.tumplurimum 
rcfort , utrum codcm rcmporc , quo 
principalis contra^lus cclcbratus cft , 
depignOrc ctiam convcntum fucric--, 
aridiverfb. 

vSif ipfo contradus tcmpore pi- ^ 
gnu$ acccptum fucrit , tum iftud o- 
mncf qualitatcs principalis obligatio- 
n is,five illa purc fivc cxdic, fivc condi- 
tjonalis fucrit, induit , (5cdcpignoris 
tcmporc cx ipfo contraftu judicatur»/. 
gregeSfi/nb eonditione de pign. 

Idco t fi pro contradtu puropi-^ 
gnusacccptum fucric , ipfum tcmpus 
qnodc contradu convcntum , norLi 
autcmquonumcratio fecuta fuit, in- 
fpicirur; (5c propterca is, qui prius con- 
traxit, in pignore co nomineacccpto 
praifcrendus cft illi , cui, arucquam pc- 



cntum prius fuit , agunr , pr,rrorciiLi cuniacxillo contraau debita numera- 
u m tucn dcbere aj unt , ut in l. qut baL rctur, esdcm rcs pignori data fuit , u 



neum. quipotior. hoc ipfo perfpicufc do 
centcs , cx pra:toris jurifdiaionc id 
©mnc provenire , quo 3c rcfpcxerunO 
Impp. in l. majfjr. C. depignor. in his vcr. 
bis, cumhocfolum pacium veliurtJdi6iio 
fecundumipftM vo/u^/tatem tueretur y fa. 
tis dcnotantcs, pritoris cdiaum tuc- 
ripignorisconvcntioncm nudam.uL- 



iri cfegahti cafu rcfpondct JCf us Papi- 
niari.;»/./.^*/;»tf//>.Quidam cnim pro 
muliftcdotcm promitcratacccpro pi- 
gnorc a marito de rcftitucnda doto, 
A: parfe dotis numeraca maritus can- 
dcm rcm pignori alii dedcrat. Rcfidua 
deincffcquantitatcdotisperloluta,utcc 
in pignorcpra;fcrcnduscflrct,cumquf- 



rcclc oblcrva vjt Cujac. tnparat. depign. rcretur.Rcfpondct JCrus : Cum excau^ 
&tn d.l.jtttbt o-ad ^ff]rican.traa.s.ad fapromtponis dd umverfi quantitatU ex- 
ei.l. (jm balneum. foluttonem , qui dotem promiftt , cowpelli^ 

Nontitaqucmirum, cur cunij tur , nonutique folutionum obfetvandou, 
paaum dc pignorc cx pr^ttoris tantum funt temporajeddia coKtraaachhgatio. 

RRR 3 ^^. 
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nu : nec^rohi dicty tnpetefldtecjm ejfe , ne cafus convcniar, & dtcrquc in codf 

fecHniam refiduam redderct^ ut minus do^ gcnerc in viccm advcrlcntiir , pur Ji un 

tat* mulierejfevtdcatur, Quz vcrba li* fortcr Dd. ctiam illud dc ca fpccic inte 

cctfjtisplana&apcrtalint jobkiirita- ligcndum, in qiiaviccvcrlain potcfta 

tcm ramcn quandam portcriotibus pc- tc dcbitoris dantis pignus non fuit 

pcrit interprctatio Accurfii rcfcrentis ncaccipcrcr. Vcrum cgo mihi pcrfr 

illaadmanrum,hocccnfu,quafivclit dcri non patior , ut cxifticncm hanc 

Jurifconfultus , idco non iolutioois fuiffe mcntcm JCti. 
fcdobligationistcmpuslpcCtanduiTLj, Primo cnim ncmo non vidc 

quia non fuitin potcftate mariti, noru quam alicnum fira vcrbis jd , quod i 

acciperc rcfiduam dotcm , nc candem dicitur, 2(j refidu^rfj pecunnmredderi 

rcddcrectiam tencatur , cum hac ra- inrcrprctari, atfidixiflcj, non accip 

tioncmmilsdotarafKitmulicr,contra nc rcddcrcr, ut vcrifimilcplancnonS 

IfidonAtuTus. %,fin. de donat, fif, Jurifconfulrum , qui larmuatis dili 

gcnsalioqui obrcrvaror fuir, rami 

Et intcrprctationcm hanc norij pne locutum fuiflc , Cnm prxicrri 

foluni communitcr ibi fcquuntor In- Reddendi verbum addatur vocabulo 

tcrpp. fcd& Dcw^W d€ptgno.cap.i2.c{\i\ Refiduam. Namvclhacdccaufammui 

ut magis vcrifimilem illam rcddat,con ad eum cafum,qiio rcftiiuenda cft dos,- 

fidcrat maritum hoc cafu dcbirorcriL» rcfcrri porcrit, quiatuncamarito/ii^ 

fuiflc rationcdotis rcftitucndac loluto caquantiratc , quaacccpit, totarclt 

niatnmonio, & quidcm fub tacita hac tucnda cft-.ncc rcfidua dici poflir,cui 

conditioncqusinvitocriamdcbirorc nuUa parsfoluta cft. »«> 
implcri potuit , dc quo infra difturi lu- Dcindc jCtus in praccdcntibus 

inus. Addcns pro rationc , quafi idcd verbis , quibus ad quarftionem propc-. 

nonfucrit in poteftatc marin non ac- fitam rcipondcr , nc ullamquidcmfc- 

cipcrc, cu numcratctur, quoniam non cit mcntioncm mariri.-Quomodolgi- 

ipfiusrantum,fcdmulicrisctiamcom. tur quarfodiaio rchtiva cjus ad marf- 

niodumincovcrfarctur, qiiam indo- tum, dc quo nihil quicquam dklunu 

tataracflcnonconvcnit. Undcfiqnid fuit.rcfcrripoterit. 
pcr m.-^ritum f^ctun^ fit , quo romus Prartercat ncquc in fc vcrumcft, 

dorcmh3bcrcr,fcmpccillcquafiaccc- quodm cafuillius L.non fucritinp 



pifl-ct,tcncbitur. Moti autcm torrcau 
hunc intclleaum fuerunt , quia tcxtus 
utitur verbo, Reddendi^ quod magisvi- 
dcrur mariro rcftitucnti dotcm accc 
pram> qi^ ^^^i ci , qui lolvit cam promif- 
. &fe,con\ cnirc, /./• ^.eUganter.depofJ 3, 
'^l. Stichum 39. de (Idt. hier. Dcmdo 
quod in finc addituc, aUam caulam-. 
cnccius,quip!gnusacccpit , adeanij 
fummam, quam intra ccrtum dicmj 
numcrilfct : acfortc prius, quam nu- 
incraret,3lii r<s pignori data cft. Nam 
cum in hoc cafu Junfconlulti ahbi 
confidcrcnt , cire in potcftatc dcbitons nd intercft , co vcro du rantc, ran t 
dantis pignus non accipcrc, utinl.fen. modo manti , oncra matrimomi [\ 
^u£ respigu.oU& in l.potior.fjuifotier.in ncntis , commodo fit , cam dot jtsf 
fignor. Idco ut huic ciiam pixccdcns eflo. 



tcftatcmariti, non acciprrcdotcmrc 
fiduam. Loquitur cnim Jurifconluiii 
codccafu , quo cxrrancus dc fuo 
tcm promiferat marito , & dc illa foli 
to matrimonio fibi rcftitucnda ftipu 
latusfucrat, (cumalioqoi, nifidcfuo 
vcl ipfi marito promififlct, dotcm noa 
potuiflct ftipulari fibi rcftitui } In hac 
autem fpccic foluto matriraonio d: 
non ad mulicrcm , fcd ad cum,quii 
tcmdcdir, rcvcrtitur ,/./rrfr %-r.(^ej \ 
dot. l. quoties. § //r. folut.matrtnt. n r 
foluto mairimonio muiicris nihil 
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Minlme ig«tur utilitas roulicrii 
in propoiiroconlidcrari potcrit , ut_* 
proptcrca marito mintis integrum cfle 
iicbeat,dotcra nonaccipcrc,led cum 
c;us rantummodocommodum hacin 
rc vcrfctur.hoc ncgligcrc i i pcrmiQum 
effc vidctur , tuni proptcr /. ifMi patt- 
niAm.fi ctrtum petst. tu m proptcr gcnc- 
«lcm juris rcgulam, quK docct,quero- 
libctfavori fuorcnunciare poffc, tum 
dcniqucquiainmariti poteftatc fitum 
cft , indotatam duccro. Exquoct- 
jam communitcr traditum cft, mari- 
tum in (ui prxiudicium pacifci poffc dc 
non pcrcndo dorcm promiffam, *tt per 
text.tnl.facer. §. Lucius. foUt .matrhno9. 
nvt.Dd.ibt & J04n.C4mpeg.de dot part. 4. 
tfMx/i.i. Nullaigiturcaulacft.cur norij 
ctiamrcmitrerc pollit dotem promif- 
jiitn non accipicndo. {a) Undc Umul 
patct,confidcrdtioncm Donelli plane 
iiuc non ficerCL.. lHa cnim rant ummo- 
^oad cum cafum pcrtimt, quo focero 
pro fi!ia dotcmdantc )us aliquod irL. 
dotc quxntum cft fiiiac: cuaiinterim 
lextus noftcr co dccafu loquatur , qno 
cxtranco dc fuo dorcm maritodantCj 
oullum ius cx co ipli quarfitum cft mu- 
licn. Quinimoctlidcnaus.ippotcfta- 
temariti noncffc,utrum accipcrcdo- 
- rcmvchtnccnc (quod tamcn in hoc 
''Cafu ncutiquam admittimus ) non ta- 
Oicn ratio ifta huc rcclc adapraripof- 
ptccum nihilominiis hanc loIt;:ni ob 
'2Utam,quodisqui promiicrat dotcm, 
iacn d3rc omnmo nccelTi- habcaCj 
Bonfolutionis kd contraftus tcmpus 
cffvt fpcclandum ,ut inprreccdt ntibns 
vcfbis difcrte docct Jurisconfukus> 
atquc proprcrca fniftra hoc loco ra- 
tioifta confidcratur: ut vcl hacdecau- 
(a minusvcriiimilc lir, Jurisconfuhum 
hocicnrjirc. Potiusigitur cxiftimein 
vcrba illa> dc quibus nunc fcrmo in- 
ftitutus nobis cit,fimphcitf r accipicn- 
da& non ad m^ritum , icd od cum , qui 
dotcmpromuhcrc promilcrar^iffc rc- 
fercndj hoc fcnfu , non probc dici irL» 
cjus pottftatc cffc , nc pccuniam rc- 
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fidaamdarcr, ut minus dotafamulicr 
cffcvideatur. Hoc cnim & vcrborum 
proprictati & omnibus aUis rcClius 
convcnit-i* 

Namt Reddendt verbum ncn ra- 
r6 pro darc cx promiffionc pracccdenti 
ufurpari folcta JarisconfiiIris,utappa' 
rctrv l.fi decem 4SMvcrborMgat. ubi 
latc Dd.«5t hcct Ixpius & m^gis proprit 
rcftitutioncm cjus,quod acccptum eft, 
donotet , longe tamcn commodms <3c 
proprictan convenicnrius pro d^rc ac- 
cipi , quam pro oon accipcrc nc rcdda- 
tur,manifcftius ift,quam utdcmoa- 
ftrationccgcat-.. 

Dcindc harc inrcrprctatio magii 
confcntanca cft vocabulo ReftdM*rrL.^. 
RclpcClu cnim cius,qui dorcm promi- 
fir pjrtce)usnumcrata,rcfiduapccunit 
rc(iius confidcratiir , quam rcfpcdla 
mariti,qui (oluto matrimoniononre- 
fiduam lcd totam dotcm rcdderc dici- 
tur. Ut intcrinv^mittam hoc etiam, 
utrum indotita riiuher fit ( cujus men- 
tioncm facit Jurisconfulrus,in cafu ubi 
foluto matrimoniodosnon ad mulic- 
rcm,fcdad aiium rcditura cft) rc^lius 
conftante matcimnnioin manti com- 
modum cotifidcrari,quam quandoco 
folutodercftitucnda ca agitur. M;»x|- 
mcvcrb hunc inrciltAij poftulatpro- 
prictasdit1ionisrcIativa(Eius)qu2euti- 
quc ad promittcnrcm dotcm, dcquo 
in praecedcntibusdi<ilum, longcaptius 
rcfcrtur, quam nd maritum,cujus nul- 
laibi faCia cft mcntio. 

Prastcrca confentancum eftlioc 
iili,quod Jurisconfultus dixcratfidco 
contrahcnda: obligitionis tcmpus fpc- 
^ari,cumcxcaufa promillionisad uni- 
vcrlx quantitatis cxfolutionem , qui 
dotcm promifit , comp?!latur : hoo 
cnim ipium cft, quod dcindcfubjun- 
git in e)us potcftatc noneffc , rcfiduam^ 
non darcr. 

Nequc tamcn hoc poftcriujpro- 
pl e r ea fupc r fl u u c ft , fed pot i u s c x p r io- 
xe fcquiturridquevcl hac dc caufa adde- 
revoiuit,ut hoc modo^Ji«i fcqucntcm 
KKB. 4- ca/uol* 
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«afum digrcffioncm faciat & intcr illos 
diftinguat. 

Deoiquc iiac ratio^ic evicantu r il- 
la,qu^ cx priof e intcllc£lu collccla par- 
timfalfaj partim abfurda lunt, utibi- 
dcm oftenium fuit. Ncc quicquam ob- 
ftat,quod in fin. Jurisconfultus addat 
cafum , in quo non potcftas non dandi 
ex partc promir tenris, fcd potertas non 
accipicndicx partc dintispignus con- 
fiderari folct.Sicut cnim indc no fcqui- 
turcandcm&nonaliam confidcratio- 
ncm fcmper habcndam cOc , ira nihil 
impcdit , qu6 minus hoc loco ctiam m 
cafuinfine addito dandi nccefliiatcm 
potius qudm accipicndi libcrtatcm 
confidcrcmus. Cum pixfertimcx vcr- 
bisjCii liquido oftcnlum ficeura et- 
iam in prxccdcnticafu ex parte rantum 
promittcntis dotcm ncccflitatcm dan- 
di perpcndiffc.Nam hinc fan^ licct col- 
ligcrcetiam in fcquenti candem ne* 
ccflitatcm cxpartc cjusqui pccuniam 
promifcrat>confidcrari,ut rcdius prac- 
ccdcnti convcniat , & codcmgcncro 
opponatur hoc feofu,quafi dicat Juris- 
confuUus^aliam cflc caufam cjuSjquod 
pignusacccpirineam fummaro, quam 
intra diem certum numcraflct : ac for- 
tc priufquam numcrarct , alii rcs pi- 
gnoridawcft: quia hoc poftcriorica- 
ru,non perindo ut in priori numerandi 
nccefliras jncumbcbat accipicnti pi- 

(^jgnus. (/>-) 

Quo quidcm fcnfu hiduo cafos 
oppofiti^optime intcr fc refpondcnt; 
cum c conrrariOjSinpoftcriorihbcr- 
tas accipicndi ex partc dantis pigtius 
confidcictur,ratioilla planc alicnacf- 
fciarationc pra:cedcntis cafus nequo 
aded conftarct rc^Ja cafuum iftorum 
oppofitio.Dubium igiturnoneftjquin 
haec poftorior intcrprctatio hadcnusi 
nobis firmata vcrbis tcxt. convcnicn- 
tior 3c in fc ctiam longb vcrior fit prio- 
rc,5c propterca modis omnibusam- 
plc<acnda.Sccundumearover6 tcxtus 
iWc indJ. r. non folum quod fupra dixi. 
mus probabit^ pignus cx tcmporc con- 
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tradus potius quam folutlonis a;fti' 
mandum , fed infuptr ciiam cx ration 
at JCtoconfidcrata hocappflrct,idd 
iliis contradibus,qui obiigationcm at- 
qucadco ncccflitatem quandampari- 
unt, inteliigendum, & proptcrca id, 
quod dcdotch.l.Papinianu« ftatuitgc- 
ncrahtcr obtincrc m orrmibuscontra- 
Qibus candem ncceflitatem ex obligi- 
tionc habcnribus.Nonigitur fatiscon- 
fi d c ra t e Joa n . Ca m p eg.r;? /r. ^a/c pnrr. 
t.q.So-Privileg.io.ex d. l.i . poft alioscol 
hgir,fpccialc cflc lu dorc-ut hypothc ; i 
non i folutionc lcd a promiflionc ir.- 
cipiat, hoc inter alia doiis Pnvilcgiuj 
Qumcrans- 

Priefercaj- hoc ctiam cx intcrprc- 
tationc ifta rcdc ddumitur, ad hoc, ut 
pignus a tempotc promiflionis inci- 
piat , fuflicerc , fi contra^los rarrum c 
partc ejus, qui darc aliquid promifi 
ncceflitatcm pariat,etiimfi adhuci 
cjus , qui pignus dcdir, potcftatc Ct, » 
trum pccumam ptomiflam accipero 
vclit nec nc j. Probavimus eniro paulo 
antc \ncaf.dJ.i.\vi potcftatc mariti eflc» 
non accipere dotem Gbi ab cxtraneo 
dc fuo promiflam.Ncquc tamenpro- 
ptcrea minus Jurisconfulrus relpct\d\t 
obligationis tcmpus oblcrvandum» 
hoc rantiim confidcrans, quod is qut 
dorcm promifcrat , iJlam darc neccfl^ 
habucrit. Undcporrofcquitur , ficg 
acccpto pignorc tibi ftipulanti protr, 
fiflcm pecuniam mutuo darc, ab ip 
ptomiflionis,aon autem numcratioo^ 
tempore pignusincipere, quantumvis 
in poteftate tua fit non accipero» d, 
l.tjui pccunidm.Ji ccrt. petat. Id quo 
verbis d. 1. 1, juxta inicrprctatione 
noftram dilucidc probatur> & confi.. 
matur praitcrea evidcnti hacjaequiti 
tisrationc. Nam cumhic initusfuer* 
ftipulationis conrradus oblig.itioncm 
Sc neccfliitatcm paricns>atqucade6 pi- 
gnus accedorium habcat cocxiflcni > 
contradtum > cui acccdat : Ego vcro 
duciapignoris accepti proiDiicrim ^ 
rcmutuo pecuniam^atqs cxhjcm«..i . 

pron 
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promiflionc ad dandam omnino de- 
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vindusfiaa,pcriniquum fanfc Forct^fi darctihuncillopotiorcmcflc. Potcrit 

nbi propccrca , quta in potcftatc tua cft: cnim (inquitjnon accipcrc ab co pcca- 

non accipercpccuniam, pcrmiffum cl- niam,licctanteconvcmr.Hiscnim vcr- 

Xec intcrim cam rem alreri pignori dan- bis JCti taocummodo confidcrant,inj 

do me jaic' mto pigaoris r quo fretas ; poteftate debitoris fuilTc, noo a cc ipete 

promifi , defiraodirc: veib nihilo- pecuoianjatqae ex hoc io\o defiDlniirt 

minia ez promtiSone mea ohligatas noiii cooventinnis fed namctatioois 

•tencrcr. Long^ Vet6 tool faftiastam tempus fpcd)-an(lum«q02 etlam procnl 

«qoiaseftaOt hac poceftate tua non a^- dubio caufa fuit , cur verba J.U. ita ac- 

tipiendi abque meo damnoutaris> & ccperintplcriquc> quafi io potcftato 

proptcrea vcl pccuniam omnino a mc mariti non fucritjnon accipcrc dotcm, 

nonaccipias (cum altoripcraltcrum ncadvcrfarividcanturrationi hka Ju- 

jniquaconditioinfcrrinondcbear)vci risconfulcis confideratx. Intcrprctes 

tipecuniam mavis accipere i me ad qaidemexhisdoabas X.L.gcoeralhec 

dandam obligato, mihi edam')os me« '^colhgunt.quocies io poteftate debito- 

ttm pignoris fiiivam aMdcat,;propter tiseftefticercneobllgctiir» qumcra. 

Volgatacam reguIam>qnxdociet«Con- tionisnon autcm conveocioois tcm- 

crados claudicare nondcbet^^ £c(i pns fpcdandum , quod cciam rcquitar 

■enim illa hoc quidcm cafu non impe- UMMeldus depi^nor.Jub tit.tjmb wod.ft^n. 

diac , quominus ribi intcgrum fic nooj filvdt. numer, ioo. & Voneii, de ftgnor, 

accipicndo pcnitas a contradlu rcce- ea^.n. (c) ^ 

dcre (quocafu cgo eciam fimuiiibcfa- Hsc ver6 intcrprecatio tantum 

Tcr ) nihilominus tamen io prbpofito ;abeft,ut objeftum toIlat,ut cciam iftud 

cateoasfibl lotam vendicat & hoceii- 'maglsaugGat » Connan.erg6 meUkt» 

^lt y ttt fi tiilareexcobtta^if qosfftp t^tbatUalCtbPotetatenimooa acci* 

tici , Aieqj ad dandampecooiam adige- pereab eo pecuo]am,fieinteUiglt»qua* 

kc malis , mihi etiam meum jus plgno- fi dicatt ficri poterat , lit non acdperct, 

risfalvum rclinquas. Idcmque fenfit.. quia non cogcbatur ci dare crcditor. 

Connan.ltb'^.eommtttt'C4tf.t/*\\QttnQVU Addeospro rationcNam alioqui \tu 

ita firmar. ' jporcftatcdtbitorisfcmper clfer, ctiam 

Sed huic , quod podremo loco cx polt contradam obligationem non ac- 

noftra interprccacione d* /. r. defomfi- cipere & jate fuo nod atlSedid vix eft^ 

aias^plttrimamobftat» quod PMtLhl, Vcquisvelitficerelpotiasqaeconjid- 

femtl. ^M£ ret ftgit, ikS^iwwfofJoiXMi^ tnos lemper vdle tecipere, quiaid fii* 

qttotls»qai com pccaoiam routuam furum eft ipfi qtiit.i. 'Ideoqoeficple- 

accifi^re vellct > quasdam res hypothe- ronqucloquancur,non pofieoon acd* 

cz nominc dare dcftinavit , & pottqua pcrc cum , cui pcr ftipulationem aut le- 

quasdam cx his rcbus vcndidilfct^ac- gitimum alium contra^um aliquid 

cepit dcmum pecuniam : Rcfpondet: promilTumcft^quoniam dccjusvelun- 

Cum in potcftate fuerit debitoris, poft tatc non dubitamus, cuircfiftcrc non.» 

cautionem intcrpoficam pccuniam poteft is^quife ad daodum obligavit. 

noioaccipereieotetnpore pignorisob*. Quibosy.erbishocfignificarevoloitin 

ISgationem cohttai^m vidcri,qao pe- . Illis cafibos , in qdibus ex contraAo al- 

cu6lanUmcratacft.IdemfenficC«/«tfi;i teraddandom obligatoseftjnoncoii^ 

dfot'tor.inprincip tittifotior,wfigitMr, Si fiderarifi>lerc,utrumaltcraccipcrepo- 

dtebitor,qui cum alio nnre cohvencrar, tuerit five voluetit nec ne.Sed dum de- 

ut ab co pecuni.im acccpcrir,lit ei rcs mum hoc in confidcrationcm vcniro, 

dbi igau«^ctuiquaua pccuoiam acccpc- quaodp acquc ctiaoi aite; ad daodum 
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['intMgaSi ^ fittpceccft JCtoiD boc^ . gptiam , cui pigouii ttoqttim f ccedb-'' 

qaodtnpoteftatcdcbitons nt>nooac- numina^pociuficRftdobUg^Ki^ 

cipere pecuaiaffi, ifto rcfpc^u hic con- pit demum tempore , quo accepta pt^ 

fidecade, quia ncq; ctiaro altcr ad dan* cuoia mutuum initum cft ; Mcnr6 igi- 

dam crat obligatus. Scdctfifadlcdc- tur ad tempus iftud contra^us ccrptt 

musConnano, jCtum l\oc loco c6 fi- rcfcrturpignus, «Sc JCtosia hifccdua* 

'jnul rcfpcxiQc , quod altct ctiam ad bus LL.dc ca fpecie loqui^ubinulltis 

' dandum obhgatus aon erat:tainea cut anteccffic ooiltnQus necc^tatcm in* 

hoc , quod in poteftttc dcbitbcisno . ,dttCCMbCxaliispfflEtcr<ftfo^uai verbis 

aonaccipcrctcoafidcrayertt & expref- . fluoifeftumcft.. Kam^ij^/^sr. de c6 

fecir pbtiia>qa4millud , quod ctiamin jgiftir »qai ciuii v^ct acctpcrc pcca- 

^eftat^ acdpientis pignus cft no^ niana > nondum autem ;ief:epfrac*pi* 

' BumCrare, non fatis dccl3rat,ncquc ct- gnns tanruoi dirc dcftinarat,ncqueaii» 

jam adco vcrbis JCti convcnircvidc- liuc dcdcrat>cx quo latis apparcr^noJ' 

turid,quoddcpotcftarcnon accipicn- lam tum obligationcm fuiflc contra- 

di dicir,cxponcrc pcr poccftatem aorL* dUm, nec cogi potuiflc crcditorcm ad 

dandi. Quarccxmeatcc|ul(lemCob- .dandutnmutuumTitio* necTitiunu 

nani ^abeoenimoblcttrlttstameblo* addandiiiDipfi pignus.(i) Sic^/«^./.(^ 

qoente primom me hoc ^dlTcioge» Jm^. dc covei^fia fiicit ,.qui canii^mj 

,aod^tcor}eziftimb4Cram hac de cau- coo v«ncr«r> rcm 9 5 pecuoiam accipc« 

la«ottltdcraffc>qaodin poteftatcdan- ret.obiigatlcOc dcberc^noUaincerii|r 

l^spigonsficnon acctpcrc pccuniarru, addita obligarionc de pccuntamutm 

mdcnotettemporc convcntionisifti» danda. IdcmqucfubobfcurcfcnfitCu- 
nuilum initum fuiffe contradumjcui ')ZQ.4dK^Jrica.nMm traH.^.MdlquikdiU 

pignus acccderc potuifTctpfcd cum cum ffenm.qitifttior, ififign$r. dum poft op- 

demum,quando acccpt^ ftiit pecunu^ poficom cafum , itLi. Lftivr. & im^ i, U 

coepiflcatqueproptcrei iUod tcmpu» ^ /e».baiic addit cacfoncm*quia pigoor 

tantom fpedandttm e(rcLoqoitnta»'* Titii obn tcnntt ab initio, quodlM 

\cm dc Contradtt motui > qui com ro potuit nuda volantatc dcbitori^aoiLa < 

coatrahacor^utiquefinuilaptaceaccit . accipicodo pecuniam vcl credicocia | 

- ftipalatiOtisiococpiircnonBotuitvidc- non numerando.Exhisitaqucnoncric I 

ri>antequam quispccuniammutuaitLj difficilc jhocobjcflorcmotomtcrprc. 

accipcrct, quamobrcm ncquc pignus tationca)Ooftram<^Y./.dcfcndcrc. liJa 

tanquam accctTorium coofiftcte po- enioidifertc eo dc cafu loquitur , ia, 

tuit. Qu od erg6 jCCttf didt^ PotoiCi qoo Is » qoi pigoas acccpetat , dotcm 

eoimaonacdperc) iijcmeftacfidixiC aareprottUrerar,atquf adc6 obligaiia. 

^ iet«potuit Bon oonctaliiere,5c noo ac* prfBCeflerBt. daodi ncce^tatcm £aatk, 

cepifTet pccttBiam, neque adeb contra* afoens. jCom interlmioii/^ & iJ^ 

xUfetyplgnus ipfu m > tanqiiaffl acceflfo- foritr. de lis fcrmo habeator , qui nuiio 

rium,pec fcdiflolutum cffet , non fub* adliuc gcfto ncgoiio, quod obhgatio- 

fiftcntecontra^lu principali* hocipfo nem quandam parcrc potcrat, dep;- 

declarans nullum antci prxccffino gnorcdaodocgcrant. Undc iimulpa- 

contra£bum,quialiquamneccftiutcm tct,nimis generaliter tocutos fuiflo 

alterutci aftcrret,ac propcerea etiam ad loterpp. dum ex htfce LL. coiliguno» 

tempusacceptidnis&coattaattsrele* qaotics fo potcftate debicorts dantis 

re^dttm cffc pignas»ut proioderaileril- pigauaeft eflioere ne obligetor , noau 

liosteatttsiiicopotiftlmiim confiftar» contradus fed numeractoois teoipof 

• qoiaytttdiAbmefttprittrqttamaccipe» infpictcodum. Cum ranicn non tam 

cetpccttttlam* imllam geftam fuii ttc- boc* qu4m iilod (it poi^mum coofi' 
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dcrandamjniram teinporc dari pigno- 
ris aliquis pr^tcrea fucrit initus contra- 
6bus,qui obiigationcm paricnsci, qui 
pignus acccpctat, ncc((Iiratcm quan- 
dam injungat illius implcndi>ut cx jam 
dittiimanifcftum eft. Qiiaiquia ba<^e- 
nusabaliis ita cxpiicatacOfc melegiflc 
nonmemini*idc6 prolixius dcclarare 
vifum fait. Nam coruro ctiamad fc- 
qucnria ufuscrit. Etdecontradlu purc 
iniiohxcfutHciant. 

Ad contrattum t tiif»* T^i'^ 
irVcclcbratum quod attinct , cxpcdi- 
Camcfttipfum convcntionis tcmpus, 
nonautcm cius,quodies vemtfpcd^an- 
dum, & proptcrca fi ant« dictadvcn> 
rumaltcricjdcmrcs oppignorata foc- 
riccum quipriuscxdicp>gnusacccpit> 
ranquam potiorcm p.xfcrcndnm ni- 
hilominiis eflfcut probaturi/y/. credttor 
§ .(i primiis. (jut fotuMr. in figfior. 1 d co q u c j 
nfpccicj in qua balncum cxCilendas 
roximis ( i.e. Juliis * ut fcqq. vcrbis 
onvcnicntcr intcrprctaniur Gra:ci,& 
poft Politianum Augcftin.//^. 4. emen. 
^atx.tS. oftcndens* hanc dicm foicn. 
ncm fuiftc inchoandis locationjbus, 
<}uod «3c Cu jac. admittit>Iicct Caicndis 
Martias addat) quis conduxcrat, hoc 
•ddito , ut Eros fcrvus pro mcrccde lo- 
catori cftct pignori. Isquc dcindc cuu- 
dcmfcrvuni ante Calcndas JuJias pn- 
ufquam dicsconduclionis vcnirct,(^ ) 
a!n.ri ob pccuniam purc crcdiiam op- 
pignoravcrat.Relpondit Africanus tru 
).£fui biilneurn.infnn.ejkipottor. tn f>tgn>r. 
Locatorcm promcrcedc locarionis in 
hypothcca prifcrcndum cQc altcri» 
hanc addcns rationcm> quoniam jam 
tum in ea cauia Eros^locacori primuni 
pignoridatus) cflc cocpUrct,uc invito 
locatorcjus pignoris m co folvi nono 
poflfct. 

Namlicetcxdic dcmum locatio 
fitioita, quia tamcn etiam antcquam 
dicf vencrit , obligaiio ncccflitatcm 
quandamparicnscontrada,iScdicscjus 
cclliflc intclligitur, l.ccdere diem. de ver- 
^or./?5»y^mctuof*oeipluoiobligati02 
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nis tempus fpcaatur,(icut in obligatio* 
ne purccontra£ladiximus:ncqac per- 
mictcndum cft condudori , qui pignus 
dedcrac> urabobligacione fcmcl coo' 
cradita pro libito lc cximcrc £c jus pi.. 
gnoris priori conceflum fao tantum- 
modo fadto dilToIverc vcl alccrum ci 
przfcrrc pollir, / ftcut.de Mciion.f^ tblig. 

Scdt in obligacionc fub condi- 
tionccontra^la majorcm rcs habcc du- 
bitacioncm. Nam cum cx cjufmodi 
conditionali contra<flu antc conditio^ 
nis evcnrum nulla nafcatur obligatio» 
d.l.cedere diem.in fine %xx conditionait In^ 
fltt de verborumobligat. fcd omnia iiL» 
pcndcntifint<ac pto ca habeantur, ac 
fi nondum gcfta cflTcnr , /. tjui hdredit. 
de condtt. inftit, l.ts demum § tfuod pendet^ 
dc rcg.jur, ufquc co, ut idquodintc- 
nm lolutum tanquam indcbitum rcr 
pcti ^o^\\.J.fith tonditione. decondiCl. tn- 
deb Nulla vidctur juftalubcflc caufa_»,' 
qua: impediar dcbitorcm , quominus 
altcrircm iilampignori obltgare intc- 
rim poflit > <Sc proptcrc^ hunc pofterio- 
rcm ,qui intcrim jus pignoris purcfc 
cnm effcdtu antc illam na^ilus cft, illi 
priori,qui ante conditionis eventum 
ncobIig.»cam quidem rcmhabcrc po- 
tuir,antcfcrcndum cflTe. Nihilominus 
tamcn JCt us /» d.l.ejut balneum , hoc cc- 
jam caiu rcJpondcr , cum , cui excon* 
tradu conditionali hypothcca dataj 
fuit, cxirtcnteconditionc contracum, 
quipcndcntc illa crcdidic,& eandcm 
hyoothccam accepir, cuendum & huic 
pca:fcrendnmcfle.Cujus rci Cajus/*i/, 
ifotior. tjut pfitior. in pign. hanc fubjicit 
rationcm. Cum enim icmclconditio 
extitit , pcrindc habetur ac (i illo rcm- 
porcquo ftipulatio intcrpofitacft,fine 
condinonc fiCta. cflTct. (/) J 
Undc gcncraliter colligunt th- 
tcrpp. conditionist cvencum ia con- 
tratlibas recrocrahi ad ipfum concra* 
dtus ccmpus, hoc ipfum pro taciono 
affcrcntcs Sc confirmantcs pcr cext. /«j 
f.necej/ario. §. ^uodjt pcndente. deperic.& 
t$mmod.\^rci vendif, quod quia vcrbis 

JCti 
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•jCti fatis cftconfcntancum.facilcad- 
mitccndnm.Eodcm enimfcnrudicitur 
ab Intcrpp. condirioncm retrotrahi, 
quo JCcus dixic, cxillcntc condicionc 
coQccadum pro eo haberi,ac 6 purdfii- 
&m efier. Hnic aatem cattoni piuti* 
mam refragatitr>quod prore^ttlacri- 
ditDnrctrotrahialiquiil aon tolerc ia 
prxjudicium c)a$, cut mutato rei ftacu 
intcrimjus cft quaefitum, ut probacur 
i» c.ftpro tc. ie refcrtft. lth,6,&in l. icno- 
rum.rem.rat hab.^ct quam tcxt.hoc do- 
cct Bart.in IJicjuis.pro cmtort cdl.4.verf.fi 
sfiimdbiU extremum k quo.de ufit C4p.& 
i»LipMUsjmfinM90V4K &ifti.JtMx$r, 
%.fi quk mtmmMddak. Akx, €mf Jtr. 
uLi.vilj, & ctttf/g. «oLpett. v»LsJ>et.i» 
Luntrd^mMitafJeregjttr, Nam cunij 
-poft primam convcntionem condicio* 
4ialcm rcsaltcripignori data pur^ fuc- 
rit, utiq; non amplius rcs ifta primumj 
ftjtum,quo libcraadhuc fuit, obtincrc 
. potcd , fcdis pigQoris jure podcriori 
quacfico immutatns propteiei coa* 
dicio inde tvenicataoo Tetrottaiiea- 
cia aeijaecontradus pro etf hibcadus 
videcnr*ac fi prat £idiis cficc-.. 

Quarcut hic nodus diflblvator» 
fcratio ifta i JCtoconfidcrata conftct 
17 fcicndum,quodf etfi cx contradu con- 
ditionali anrc conditionis cvcntuinj 
nuUa oriatur obligatio» nihilomimis 
umen ca>fiiit jada principalis obliga- 
tfonisiuftdameata» & contradns eatc* 
nus pro perfii£ko haf^catnr » at oeuier 
contrahentium folus poenitcrc , ncque 
aconttadaalioinvitorcfilire, fcd con- 
dicionis cvcocum utcrquc cxpedaro 
t€ncatur,ur (cndtgt. communiter appro- 
hdtaJttfljrJc emt.& vendit.infrim;tp.& 
ftt d. %.quedfifendeHte.l.neeeffariodfiftri€^ 
v- com.reivend^.infri9cip. &mLt.C^- 

wit^aitJKimm^j&fi^i&f^tmpi*^ 
tm.^.vol»i. Quo etiam refpedu excon- 
ditiooali contradu quis , peodente ad. 
liuccondit»onc,crcdiror & dcbitor rc- 
dledicituc^ Litciiidedci» &«ki^J,qitii» 
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fraudem. om & a quth, mdnunt. i.eredite- 
rcs.de vcrbor. ftgmf. Non igitur dc biror, 
poftquam pignus fub conditionc dc- 
dcrac,ab hoc concraciu iiivicoaltcro 
difccdcrc>ncquc candcmrcm dcindo 
obligaodo-altcri proeiudicare» U qnod 
confeqocnaeft, jas,quodalinsioceiioi 
qusfivir, m priorisincommodum noo 
redte confiderarii ncqueimpcdimcaio 
cftepotcft>quoroiniis conditio rcttD* 
crahaturadtcmpus contn^lus. 

Cum paria fint,aliquid plauc ncn 
ficrij&non^f lcgitime ficri.atquc jus , 
inccrim altcri qusficum tum dcmuant 
nerctrotrahatur cooditio» impcdirc» 
Jbleat«quandoprimas adus coodttjo- 
•nalis>adquemcondstioniseventos te- 
Yrotrahidebcty nOn rcAc obiigat dr 
fponcntcm« qno mious itiutata volaa- 
tatc ab codcm , anteqnam cvcniat con- 
ditio,prolib»codilccdcrc poflit. Nauj 
quocics hoc ei intrgrum cft,neqocM 
adu condicionaii quis dcvio^us ma* 
netjti^mccrt^altericandemrefli |orc* 
xonccdcrepotccit«atqoe propteream 
praBjodicinm ejns juris,quo^ aliusinte- * 
rim Icgitim6,qu86vir » coitdiriooif 
cvcotnameritb nonrctrotrahitur.tiL^ 
dcclarat Giof.in d. cap.fi prc te. quam (c- ; 
quuntur Arcbidiac. Tranctfc. & Gtmm. i 
/^/.idcmquc {^^xglcf.in clem.vcrb.exe' \ 
eutorem de coneej^.prab & JOyn. i» Cdf, qtd 
primr^Yegul.jurjim 0j&frafof.ine.tidcj 
€9»ii$Mtfpof 

£x t hac dcclaracibnc primdina* 
nifcflumeft>iftud>quod hoctococoo^ 
dicio io prxjudicium juris altcri /arc- 
rim quaefici rctrotrahuur^non cx pccu- 
liari pignoris racionc provcnirc , ut_j 
opinatus cft Coftaiitsi in advcrfaritSiad d. 
i potiar. fcd gcneralitcr ad omncs a^us 
live contraAus eandein rationem Im- 
lientcspertiocre. Deiodeiifncctiamj 
apparec , rationen hanc fecaodoinj 
qoaminconcra^condicionali pceni- 
tere amplius oon liccre diximusjpo- 
tiorem quodammodo cncilja,qua id, 
quod rctrorrahi fokr condirio , conli- 
dcratur: quippccumhociplum,qucd 

rciio- 
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rcirotiahiciirconiiicio, cxeo dcfccn- 
ilac, quia contradlus conciicionali.s ca-' 
nus obli^ac, ucpcndencc condicio- 
pa:niccncix locus nonfic. llndo 
tic) lcquicur, pignus condicionali 
<l»ncraclui acccdcns in e^r^ciu, ean- 
dcm pcn^ hab"re rationcm, quunu 
pbh:iacjo nignoris in concraclu cx dic 
liabcc. N.ini ccli hoc quidcni calu cc- 
iimohh-^acio dicaturnaca,acq;hocrc. 
l"p.:cl:u t )rtius urirc.u harc ratio, quia 
feinicnilla huc cancum rcrpicic, & co 
tcndit, ucapignuiJb obhgationc am- 
pl-i snourelihre acq; in pra;;udjciuni 
prioris alceri concu-derc non Hceac--: 
F.iindcm V. eftcclum ctiam forciacur 
; cont{icionalispignori.s obhiiatio, cum 
■ inhajnonniugiiquamin obhgatione 
c.x d:e po^nicerc hceac , uc jam hrmavi- 
ni l i.merico lan j ci.imcandcm ucri- 
u;:i; rarujtiem ciVc d/.Kct imus , hcet in 
aiceromjgisurg::ac. Huccciam rcfpe- 
'i:ie videcur Africanus/^^./. ^uibalne- 
ftn;. chmi id quod dc condicionah con- 
tractu dixerac , declarac , fi modo non 
cacondiciofic, quo; invito dcbicoro 
iaip'cri nopoifi: Nam hoc iplbjquod 
rejbonl iuTi fauni ad eum calimi rc- 
iti ingit^quo invico dehicorc conditio 
impleri pote[l,lacis denocacfc hac po- 
ii/ inium nici rncion-j>quiadcbicor ec- 
iam ex cond^cionah concra-^lu iradc- 
vi ik1 js ccn •-•b.Kur, ur pa-ni tcrc ampli- 
»i. non polll: , xcd ci^nduioncm invi- 

cogebacurexpedaro. 
; H )c r.imcnnon impedic , quomi- 
Vis auct )re Cajo cciam hoc , quod rc- 
rrotralii folctcondicio, hoc lococon- 
, fldcrcmusjn-i' > .1 ) rationcm ejus, ita uc 
dixmius.dccararam ceneamgs. 
0 Ncq; f-enuii rarinn elhutcxduobus 
vcloluribus [Ccis in candemfenccn- 
ciam relpondcnribus, alius aliam lc- 
u.icur rationcm , de quo in propo- 
lo velideo miniis laborandum,cum 
iic dictumeil, una ratio cx altera de. 
fjtindar. Q^jarco cx c:idcm dcclara- 
fToncid, quoddc pignorefubcondi- 
rioncobliG;aco diximus,cxrendicur, ut 
locum cciam Iiabcac, hccc verlcmurm 
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cafu,ibi conditio rctrotrahi non folec, 
uc in Icgacis condwionaiibus (^) quem 
cafum canquam c«;ccris difficihprcm 
tercioloco lubjicit Africanus//?^^./. (jm 
/',///7f//w/.relponden3,QiK)d fi harres ob 
lcgata,quc Ibb condinonc relida func, 
rcm fuan] pignori. obligavcric , & dc- 
mdc priulquanilegjiti condiiiiocxcitc- 
ric, eandem rem alccri ob pccun^am 
purc crcditam oppigtioraverit,cunio- 
venicnte legati condtcioncT Lcgatari- 
um>cui.prius datum fuic pignus,xiTcn- 
dum eiVc.Ecfi cnim in Icgacis condiciQ 
recrocrahi non (^o\c%J,i.^,f(rtJ/i4pp<l^d^ 
twneadSyllan.l Jimater. §. eaf^m4ef^ 
cept. rcifudic. Lfin^^rem, C^di^condit. ittt- 
Jert.Ufftxiegatd.dcregjHr. Qiiia lamca 
ha-rcsconventionc, qua rempignori 
obligavic, quancumvis illa. candena 
cum Lcgaco recepevic condicioneirij, 
/./. %.ftejMisfuh conditione. talegafi. ^^im 
frfT/. nihilominus ica dcvinOiiscft^^u^ 
ampliusnonpoenicere, neqiadeoLct 
gacario in pignorij jurc pra^judicarc^ 
poiTicacq; exho€cadicm;,s:j,uaEiin;'pfqB7 
cedcntibushicigt>en; racio, ideoraci:^ 
toipfumconvcncionis terapus fpcdja? 
tunquippccumhoc folum quodquif 
ab obhgatione fcmel contrada amplir 
usfenon cximcreneqs poeniccrc po- 
ceft.cfficiacutaconvencionis cejiipo- 
re pignoris jus cncpiirc intelligacur» 
Non igicur indc infcrripoccric, qua£i 
cciam in legacis rccrocraliacur condi- 
tio,uc icnllcCrocus tn Lfiis qm proerri" 
tore.njy.deufucap.^Htc^^ tamcn propter- 
ca aufim afHrmarcnuilam hic duci ra« 
tionemcjus, quod conditio pignori 
annexarctrocrahacur , utfacic Mud<gus 
depignor.fiib tit.qmb.mod.pigti.foh.n. jpj. 
Scdpociusob iioc ipfum,quiapignorc 
fub condicione datoamplius poenitc- 
rc non Iiccc, cum Cajo exiilimo , cxi- 
ftcnccdcinde condicione perindcha- 
bcri, acfipur«i dacum fuiilc^pigmTs* 
acq; ade6(quod idem cfle. diximus) 
condicioncm pignorisrctrotrahi.Quaj 
vcro ficratio, cut cum legati condicio 
non rctrotrahatur , idem tamcn in pi- 
gnoris condicionc tacice rcpccita ad- 
SSS aaicta- 



266 L I B R 1 

mittatur,ex ha£lcnui didis facilc colii- 
(f>J poteft (/;)Nimirum,quiahoc fccum 
aff crt propria & k lcgaiu» divcrla nacu- 
ra convcntionis pignoraticije. F.cfi c- 
nimquxaccedunc, aliis negociis ho- 
nim naturam aflbmcrc folcnt : camcn 
quoad ipfum oWigacionis cfFcdum, 
tontradus ctiam acccflbrius cx pro- 
priapocius natura dijudicarifolcc, uc 
infimihdcflipulacionc alccri contra- 
^ui acccdentc traditur. 
2^5 De pignorcf contraidui conditio- 
nah acccdentc cx convcncionis ccm- 
porc arftimando , qua: hadlcnus firma- 
vimusjilla nocabiiitcr dcclarac & rc- 
ftringit JCtus wd.L ^ui iHtlneum. ut lor- 
cum duntaxat habeanc in condirionc, 
quac invito dcbicoreimplen potcft, irt 
•quievis conditio cafuah»,vehici quoti- 
cs promilTum fueric,fi navis cxAfia vc- 
ncriCjfcciis vcroiniUa, quar coinvito 
implcri nequic, atq; adc6 in cjus potc- 
ftacc fitacft, utpuca fi daco pignoro 
promifcrim tibi X. fi Capicolium al- 
ccndcro ,& poftquam akcri candcm 
rcm oppignoraflem, [Capicohuni af- 
ecndcrim,cum&ficvcntu condicio- 
pis commiflkfic ftipulaciojpignoris ta- 
fticn obhgaho nou rdtrorrahitur ad 
oonvcntionis ccmpus , fed ab co tem- 
pore, quo cxtititconditio, incipic,& 
propterea is, Cui mterim res ilJa oppi- 
gnorata fuil , prajforOndus Crit. Cujus 
divcrfjcatis hanc t radunt caufam Con- 
nan.&Cujacius,quodcondicio quar cft 
voluntatisjcotam obhearionem liifpe- 
dacufq;dumpcrHciatur:quje vcrbca- 
fuahs elt auc ncccflaria, obligacionis 
tancummodb cflreclum proroj^at, vis 
obhgationis acq; adcb ipla cbhgacio 
ftarimpcrficicur j unde verb lK)cdcf- 
cendat,quod poceiHvfa condiriomagis 
fu(pendacobhgationcm> quam cafita- 
hs,pluribusexphcac Cohnanus. Scd 
poteft hujus criam ratiodcfumi cx iis, 
quie in prxccdcncibus conflderavi- 
mus.] ^iximus cnim ih concradlu con- 
dicionaliin pra*judiciumcjus,cuiiricc- 
rim oppignoraca rcs fuic>conditioncm 
idcbrcrrQcralu, & propccrca ip funL» 
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contradus tempus quoad jus prafcla-* 
tionisconfiderari, quiaea funtpofica 
obhgutionis fundamenta, ut ncuter 
antcconditionis cvcntum panitero 
poiHf. Haecverbrario noniblumccG- 
latinconditionccujusimplcmcntu 
rn potcftatc debi toris ficum cfl , fcd 
concrarium poriiis fuadet, vidclic 
cumin arbitriocjusfic,an & quancfo 
condicioncm implcre velic , atq; adc6 
non implcndo poenicerc & cfficcio 
poflicut nihil omninb gcfl:um con- 
cradUimvc intclligaturjnon tam co 
vcntionis, quara id tcmpus ipedta 
dum,quo implcta conditionc co , 
vcntio dcmum cflTec^lum forcita cfl 
Qui enim, nclulla oriacur pignor 
obligatio, impedircpocefl , e;usccrt 
arbicrii eflc etiam dcbct,uc inccrim an- 
cequam oriacur obligacio alceri rcm 
pignori dare,&: hunc illi prsefcrrc pof 
flcuc proinde licec hocjica clare a JCc' 
dcrtnicum non cflec , tamcn cx racion 
fupra a nobis confidcrata,iftud quincb 
rcde colligi poflet. Tradic ctiam Con- 
nanus hu jus rei tale excmplum : Si tibi 
promittcnri deccm cum Capitohuni 
afccndcris^fbndum pignori afllgnavc- 
ro,& anccquam alcendas CapicoUurn, 
cundem alii obligavcro:deinde camcn 
alcendercs,commiflaquid{5m flipula- 
rio eft,evcncu condirionis , fcd ca non 
rctrocurrif, ncc nifi a die eius implctsi 
&perfc<fta:incipic obli^atio pignoris 
ucaucem cxempliim hoc accommoi' 
det verbis JCri,ait.crcditorcm fiibca- 
ditione cucnduni aJverliis eum, cui 
poflea quicquam debcrri carperit,fii 
modb non ea condicio fic , quar invifo 
debicorc implcri non poflic:Exifl:imao 
dcbitorcm a JCco appellari non eum» 
qui pignus conrticuic, fcdqui promifi 
darc. Hic enim anccquam darec, debi 
tor cfl,poftquam autcm dedit efl crc-. 
ditor. Sedquia fccundumhanc intcr 
prccationc unu5& idem dicerctur crc» 
dicor & dchicoraJCco,hcec divcrfo rc- 
fpeflu,proptcrcaiflud exempluni ver- 
bis non vidctur convenirc^accommd 
dariusigicurcritid, dcquopaulbante 
dixiifiutf. Rcfsr: 



Q^U ^ S T I XIV. Txxf 

. lUfihni eciam huc potedilla fpeci- pecuniani cooildac ^ ad qaaiii acccpta 

es,inqaacoloiiiMiiiduda & illacainj deiDdepccuiiia4debicor6,re^rcfe- 

fundum oppignoravcrac locacori. racurpignus. (i) {i) 
Nam cum obli^acio iftahanc cciam ca- Undct fimul & ex hac racione li:pra ^ 

citamhabeaccoaditioncm > fiindudla inobis cxphcacafexcapatccjnonom.. 

fucrinc&inpocdlacc ac arbicrioco- ncmconditioncm, quarin poccilaco • 

loni fic^ucrum ilia mducere in fundum dcbicoris fica cfltboc cfficcre , uc con- . 

atq; adeo pignoris obhgaciom.(iibji* vefitbn& cempas -iioii confideraa-< 

. cdrevdi&neeneiideononconveocia* dam> & prcmeerea poibrior priori^ 

nia fixl indadiacus tempua (pe£tacur> praeferendas m > ied cam demutn boc 

acc^cxhac is » cui res, ancequam indo- prvlfaire ^ propcer quam in debicoris . 

cerctBr,obHgaca fuit> pr«ferrerur lo- poceftate eft , pro arbitrio cfficcrei<uc; 

Cacori,*/ r^fponietJCtusind. Lfotior. §. nuila inceliigacur concrafta obligacto. 

fcolonm. Sicut enim poceft colonus ldeoq;is, qui pro forcc & ufuris pi-.. 

qusedamcxfuisbonisnoninduccndo gnusdedit, deinde idipfum propecu- \ 

efficercncobhgencur , icapoceiiahis nia credica alccri obiigavenc, pntil-y 

priuiquam inducac , obligare&cumj quifmuiurcdcbicaefucrintJicerufurae.. 

iinxtt ;ure pignorit aat hypochec^tn. - cum demum debeancor»n Ibrs ixmpo? 

4ocece;Neq;re£erc,qttocLhaBC tadca reptfefinitolblacanonfuenc,acpro- ^ 

condido non quidem principalcm.i ptoreainpoteftatedcbiiori&fuet icfol- 

COiicnidii|n»ledpignoris cancilmcc>n-- - vendb/fbrcemimpedire curfum vSxkr* 

• vencionem rcfpicic. M.onmmus cnim rarum,acq; hac racione iib obligucio.mi 
in principioj pignons obhgarioncm illafc eximere, non ramen pr iterujr 
perfcconfidcracam , eandem hnbcre fortefuaprsfereturprion quoad u(u« 
racionem cumiUa, quac rclacivc ad raspofteacurrcnces^ucrefpondct^^rir- 
concradum principalem coiideracur. v^UmLLMcim^Mipo/ier. Nam ecfi dc- 

Quacricur t aucem hoc ioco 9 cur bin^>tttdidan»eft>ibrcisfolutioncab 

proptereajquiainpoceftacedebicoris afiirarttm6Qr(Hlibenueieponjc,taci< 

• cft adimplcre condicionem> cempus com tamenabeft . ot propterea anco 
• condincmis adimplecc pociilsipeaa- foIudoiiemiUam aiiiranim nomino 

nirsquam contradus , cum tamen iTLa obligacus non dicatart uc vel ob hoo 

Cafu,dc quo in principio egimus , non ipfiira , quia obhgatus cft , fol vere te^ 

confidcratoquoduipoccflaccdebico- ncatur, ncqjahcer lc eximerc polTic: 

risficnonaccipicndo pccuntamhbc- rocric^igicur propter hancobh^acio- 

rarc piguus, nihilominus concraclus ncm cx prima convcncionc dercen- 

tempusfpedetue.Divecficads-ttcioui ' dentem-prior credicor prsefercur po^ 
prompcuelt Kam'inconcra&acc>np ' fteriori. Nbnitaqsnecefteeft,utpro-< 

MoiuUi>deqttoiAprop(»fitoverba> pter^^/JMMr.diftingvamusinterobw 

facimus,quandO implemcntum con» ligationem principalem & acceflbri- - 

dicionta ^voluntatc debicc»ris depen- am^ficuc hcxzAKgtUmmljSiiiifiimhif. 

decnon adimplcndo poenitcre atque deverberMigdt. qwcmproptercamc- 

cfricere poteft,ut nihil omnino adum rito rcprchendit CrotHs in d.l.fiisquifr» 

cenfcacur, & quod confequens eft, rw^/^rtf «^/^.Perhanceciam confidera-^ 

cumancecondicioniscvencum nullus cioncm facilevicaripoceftomnisdifTi- 

(ubficconcradus,quopignusnicipoI^ culcas, quamcircaillam cexcu^mo- 

iic , meric6 conclitionis kditnpiecse^ yi^%oaxLC9nf.t4.,vol.4. {jc) /u 

tempus attenditur r Cum iqiceriqDi in . Italiquisfub conclitiotte» niil Oh 

illo cafutetiamri in poteftate debitoris lendis Maii Sdchum dederit,promi(e- 

iic, non accipiendo liberare pignus, •ricdaredecemfiibhypothecayeam^i» 
nihilominib obiigacio promitccncia- .-SSS .% inedip 
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medio tempore alii in alium cafum 
obiigaveric»ncmo facilc dixcrir ,poftc. 
riorem credicorem pociorem cfliL»- 
Nani^efi in jpoccftace debicoris fic^daii- 
do Scicfaiim efficere , ne comiiiinttiir 
obligatio principaitt^d^odorttiii de- 
ceinsCiirl|)cpochcca annexafuic: Haec 
tamenquspoceftas Aonimpedic>qu6 
mini^i inrcri mad decem ica obligacus! 
ficucnifiScicbtim dccprjcfiniro ccm- 
porc , dccem prjcftarc tcncacur. Mcrt- 
c6 igttur ad jpfum obligarionis con- 
tra^ar tcmpus hypocheca rcfcrtur , ju- 
7E»dJ,^Mikd&/eiim,ut{borit FtUgtf m-d, 
LlMetmd^MUUm miik he$, Afind es. 
empluiiikibetarat»udJjMiM£ ie ehUg> 
^film, §. /. 'vnf illMd ctiam^fmhtir, 
€^odtt&xtBemUumdie.ftfrete. 

Hinecciamffcpctmd noncric dif?i>- 
cilc judicatu, quatcnus verum fic id> 
Cjuod fxd. /. potior . wterff. C4)fligtmt» 
iht& io Ifii quipya emftox.de ufucuf. ^ 
m Ifilimjhttilias. & im l. cnm qtiid4m.%fiii. 
^ veiritr, ehlig. Ka;n canci!km oond^»-. 
aems qusinituraeveDtu depjBiidei»' 
A^caTualia iydtnr>*ii8Bro|Babr,'xion^ 
iem,quxihpocc(lace Gontrabentiumi 
iicaeib & poccftatiya appellacur : ad^ 
dcnccs kanc racionem, quia cum in 
poccftacc ahcujus fr.cric anceimplcrc, 
ddicitajquicas , quxaiioqui , uctccto- 
tTahacur condicio,efHcerc folot, quod 
cciam ^taiivia^\tkegiilMif.depigtt§r*m 
^iyiitmkjf4rt.prjt^.(l)}iQntmm hoc 
icageneraliter verum efle poceft in o- 
mnipoteftivacondidonc , ied in illo^ 
cancum proccdic , qn:e apoceftatc dc- 
bicorisica depcndet^ut non implcndo 
pocnicere & proarbicrio cfHccre poA 
lic, ncuUaconcradla videacur oi:>ikga- 
cio.uccx iam commcmoracis manifc- 
ilum cliNimisigicurgcncralitcrlocu- 
ti (unc , & hac gcneralicace incricacam 
aeddideruocmaceriam. Deinde neq; 
edamjraiio.<ab ipfis confiderata fiuia 
, conyeaiic. Si enim conditio in con»-- 

niod im dcbicoris Jncajuspoceftaio 
fuit illam adimplerc, cfiet rctrotra- 

hendi,dam d«imum poficcaliqnomo- 

do locum mvcnire iS(a coniidcracio^ 
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quafi non fetis atqoDril fic / coitdiiBiK-* 
ncm rctrocrahi in uciUtaccmcjus» in 
cujus poccftatc fuit cam pnus admi-- 
plere,cum fit,quod cimeriro imputc- 
tur,iedcuminproponto^ quocicsrc* 
croci^itiirconditio , id incommodu 
CFediioriscedac^iitispigniisancepo** * 
•fteriorem obligacumlnbeatacqVprQ» 
pterca buic pracfcratjir: Ccrcc exco» 
quodinpoceftaiedebiroris ficum cfi^ 
conditioncm prius adimplere nihil 
impucari credicori,ncq; propccrea mi* 
•nus arquum vidcri pQtc/l , u c condicio 
, trahacurrctr6,quanrnmvisilla in po- 
«eftaccdebicorisricafrc. Quinimofi ar- 
qnicacia duqtfidaeflct racio,lon£Cctim 
«wnwfuericcilmjuftius, ne £bk9t 
fado fuo Aocere qoeaccredicoriiquibait 
uc hic illo praegravari dcbeat-Prartcrca 
fi idco , q ui a f n poteftace debicoris eft 
impicrccOndicionem , ccflntxquitas, 
quapfuit, uc-condicio crahatur rccrt^, ! 
ccrtcmalc6magis ccllarc dcbcc,riqui- 
demtffpocenacecreditorisillafita cl^ 
fttscumcamen nihiiominus hoc cafu 
Tecirahacurooiidido»uc fiMetnrliDcem 
ManifeAum eft igirar,8equicaci8 cxaih- 
deracionbm nihilhucfecem»veiiaRat 
autcm eflc rationem illam quam bfr' j 
«flcnus cxplicavimus. Juxtafquam c-ii^ j 
ju5, cur ejufi-nodi poteiliva condicio | 
non rctrocrahacur, ha:c m(\i)^cv pu ccil 
rcddiracio,quia dchaccxcrcrauni 
bi]e> adquodre^erri debec conditio^ 
eziftensi Namcum in poteftacedebt- 
corisiu^ucaion implendo pocnicere dc 
efl5ccrepoflifc,iic milla videaciK^BKi-- 
ctada obligado > acq; adeo pr i u am 
pcrficiacurcontraftus > nulMntjaaa 
fundamcnta obligarionis , qu«c ipfo 
convcntionis ccmporc aliquo modo 
dcvindum ccneaiit proiT>tcfcntcm,'iw; i 
mirum ccrcc non clt , cur ad id , quod ' 
neexifticqQiden) , non craliacur rccrd^ 
coo(Kdadeicidecxiftao9.Adfaoc eniiiK 
ut retrotrahanir altqiliiiduo extrema 
habiliadquo^&Bdqood requimncur,' 
iiccraduiictaio orelntcrprcccs^/0is/. //jT 
is quifro ^//^i^jci^nslativ|HXlbKne^p- 
pciiaaMali^iiim. 
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Ftfi aBtcm pttcccr communcm 
illamranonem quidam exinccrprcd- 
busadcandcm cciam, quam nosad- 
duximus^rcfpcxLcrinc. Pracfcrcim Paifl. 
ie Caflrjn d.^.fin.LcHm qHidam. & Negu- 
ftftt.ind.loccaddwentesgUnClcm. t. & 
e.Jiprote. (rf^ quia camcn obfcurius lo- 
quuntur, ncq;animi fcnfiiraciscxpli- 
«anc, idco prolixiiis de liis agendiim 
fuicNam cciam Zafius in ci.%,finaL& ex 
d.gUnc/em.r.novum aliquid &legiflis 
incognicum affcrrc voliiic,non camcn 
fitis l'c excricare potuic. Ec dc pignorc> 
dc quo ipfo concradus prmcipalis 
ccmporcconvcncum fuic,ha(Llenus. 

Quando vcro non ip(b contra- 
ftiis cemporc , fcddiverfo depignorc 
convcntum fuit,tum rcfcrc,an pigno- 
ris convcncio prjcccflbric an fcquca-j 
fucrir. 

Sitcnimantc concraclumdepi- 
gnorcconvencum fuerit, tum quia-» 
conventio ifta acccflbria fmc princi- 
pali confiflcrc nullo modo pocuit , ab 
ipfo contradlus tcmpore incipic pi- 
gnus , & propcerca is , cui inccrim ca- 
demres pignori dacafuic, praefcrcur. 
Echic jjtopriccft cafus /. pcn. ^^xres 
pgn.ob/ig.non poji. cr /.potior.in princ. ejui 
potior.inpign. Nam ibi ccmpus pccunise 
niimcrata' cancummodo confidera- 
cur,(]uia ancea de concradu mutui ni- 
hilconventum, neq; adeo uUuscon- 
_radusinicusfucrac,fcd ille dcmuma 
numcracionc incoepic : mcricb crgo ab 
co ctiam ccmpore pignus inicium cgc- 
pic.Q.uemadmoduminprincipioprO. 
lixius cxplicavimus. F.ftq'; clrca ccxc. 
/7Td^./y^tfr/t?r.obrervandum,quod Jurif- 
confulcus in inicio cancum dc crcdica 
& numeraca pecuni J,atq; ita co de ca- 
fu loquicur,ubi nulla pr;^ccdencc con- 
vcQcionc obligacionem aliquam pa- 
ncntc a numeracionc cocpicmucuum: 
ln fequencibus vcrovcrbis loquitur 
dccafu,quorctcnco eodem chemacc 
A/tip«\acioncincoepicmutuum,ufpu- 
ca,fi ego cibi ftipulanci accepco pigno- 
rc promifcrim dcccm daturum mu- 
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tuo, fi ntvis cx Afia vcnirct Hoc cnim 
caliilicecinccrimaliuscrcdideric&rct 
eademhuicoppignoraca fueric, nihi- 
lominus prior credicor pocior cric: 
non confidcraco quod in poccflaco 
cjus , qui dcdic pignus,fucrac , non ac- 
cipien do pecuniam libcrarc pignus, 
quianimirum cx ftipulacionc prarcc- 
dencc ea funcpofica obligacionis fun- 
damcnca,ucpromicccnsnonpoEniccrc 
portic, fed volcncc flipulacorc adnu- 
mcrandum dcvindlus erac,juxca/./.^)y< 
potior.inpign. & ea quge fupra a nobis 
tradica fucruhc. 

■ ;•■* iSfnfauccmpofl: contra^lum de- 
mum perfedum dc pignorccpnvcn- 
tum fueric, cum hujiis convcncionis 
pignoraciciac potiiJs, quam concradlus 
ccmpus infjDicitur. Deniquc ex iis, 
qua: hadlenus cxplicata fucrunc,uc in- 
dc quaedam quafi caufe conjc(flio fiar> 
gcneralis poteft conflitui regula: 

Intdijudicandoutercredicorum ^ 
lempore prior,atq; ex hoc alccri prar- 
fcrcndus fic,ipfum convencionis ccm- 
pusfpedandum , fivepure five in di- 
cm,fivc cxconditionc illa inita fucric: 
modo taUs fueric convcncio,quaf liccc 
nonprtcfcnrem fecum craxcricobliga- 
cionem , futura* tamen obligationis e« 
pofucric fundamenca, camq'; fccumji 
afferac ncccflicarem,uc neuter contra- 
hentium,vcl faltem akcruccr poenicc- 
rcamplius nonpoflir. 

Quod fi vcrb inregrum cfl: dcbi- 
tori,ucpocnicendo cfficerc poflit, no 
uIlavideacurconcraOaobligacio,cum 
non convcncionis, fcd illud pociu» 

tcmpusaccendendum,quoicaobligari 
cccpicjuc aniplius pocniccre nequcac, 
d./.i]uiba/neum. & d./.potior.& dJ.Lt^ 
cim.c^uipotior.inpignor. 

Sccundum harcicaq;cxfa£loqu{c- 
ficum fuifle memini («rjTicius cum fic- {nt) 
piub propcer magnam ncgociacioncm 
pecuniam fub foenorc accipere ncccf« 
fehaberec,nc femper in fidcjuflbribos 
quaTcndis occuparccur,pa(flo curtij 
MacvioinicoefFcciCjUtis promicccrec, 
SSS % fcfi- 
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ic fidciudorie nOminc pro co incer- non accipcre pccimiam , Sc quod indc 



ccHurum^quoties rcquircrccur, ica ca- 
mcnucorriniaTiciibona pro damno, 
quodindc M.arvio concingere polVec, 
finchypochecaca. Cumcji deinck ca- 
dcm bonaTicius pignorialiis obHgal^- 
fcc,priurquamM.acvius proco fidcjuf-' 
fiflccjvelcciam folvilTcCi fuic dubitd- 
cum,ucrum pignus tidcjuflbrisaccm- 
porc primtc convcncibnis,an a fidcjui- 
iionis , an vero a fokicionis cempbrc^ 
cccpcric: & quibus crediioribus hoc 
nominc praefer-endus fic. F.cquamvis 
pignoris convcncio fueric inica longe, 
ancequam rcvcraincerccneracproTi- 
tioM.cCvius, quia camcn adhuc incc- 
grum erac Ticio, ucrum arsalicnutiij 
contrabcndo Micvium vel ahum fide- 
juflbrcm dare vcllecneq; adc6,nc Mc- 
vium darecuUa juris nccclliraccadige- 
bacur:Convencionis cempus non ma- 
gis (pedtandu vidcbacur,quamincafii 
quodeblcorihbcrum efl non accipe- 
rc,u c ift d.l.fotior.in princ. & in l. pen. ejui 
rcsf ign. obii^. Licccauccm cum euiam, 
qu^tidoMivius intercedendo fidcm 
ruim proTicio inccrporncr.ic, in pocc- 
flace Ticii fueric j DilulominLis fblven-^ 
dodebicaefficcre, neMafviusc^ncrc^ 
rur,aLqjliac rationeab obhgntioncfe 
cximcre:non camCn proprerea id ccm- 
pub,qUO ufuracucurrerunc, conflde- 
racuts/fcWrf.^-^^/V^- "cqjcciarti fblucio- 
nhjd;/-'- (]>'tipotior. fed quod rdicjuam 
cft,i{)fum ccmpus quo fidejuflbrio no- 
mine MTrviuimcerceflerac, atcendcn- 
dum, acq; cxlioc non ilHs creditori- 
bus.quibus ancequam ftdcjuneracbo- 
nailiaoppijrnoratacranc, fed hiscan- 
tum.qui pofl cjusfidcjuflloncm ca bo- 
na pignoii acccpcranc/ pra-fcrcndus 
videcur : cum ab co tcmporc vcre ob-' 
hgai:us,acq; ex hoc ctiam pignoris ob- 
liga tio cfRcax eflc ('ocpic, /. /jui bahie- 
um. Acq;itaali(iuandoin caufagravif- 
rrmaabillufl^riquodnm dicaflerio ju- 



Incerpp.generahcor-colliguncquotics; 
cft in pocefl:ace dcbicoris dancis pi-- 
gnus,ucnon accipienck>pecuniaml( 
ab obhgacionc cximcrcpoflic, tuma 
numerationis cemporc inciperc 
gnus. 

Scdfre dihgcnccr cbnfidcrata pl 
incamfencenciam dcvcnio, uc > ■ 
mem, illud ipfum tempus rpcs.ia 
dum,quoMarvius, cui pignusdatu 
fuic , promiferat fc inccrccflurum 
Ticio propcercexc. ////. /. ejui fotior^ 
/'/|^«.fuprainprincipio^anobiscxph 
cum. Vcrba cnim illius L. hiculcnr 
probanc,ctfi in poccfl^acc dancis pignu 
fic,non accipicndo pecuniam hbeiar 
pignus,fi canicn promittensicadcvin*- 

efljUt in poteftacc ejiis non fit no 
folvcrc^quod tum conventionis n 
folutionis cempus /pcclandumfic, 
quod adeo ad hoc, uc convcntioi 
cempus confiderecur,non cam inipi 
cndum^ucrum is qui dcdic pignus,ol>^ 
hgccur,qnamhocctiam,utrumis,qui 
accepic pignus, dcvindusfir. Qinm- 
ctimvis igi cur in propoflcp in poceflace 
Tiiii,qui dedicpignus, ficucrumAlr- 
vium fidcjuflbrcm dare velic ncc nc, 
camen M^vius is, qui accepcrac pi- 
gnus,exprOmiflione itiii obligatus c- 
rac,ncci; ad requifitiollom dcbicoris i 
vicus Tcncbacur intcrccdere. Merir 
igimrab ipfoobligationis cemporc 
gnus incipiec,«///? iitflid. /. /, Kcc q 
quam oblhc,quod i?u{.i.jien. Crd.Lf^ 
///?r.confidcratur , cfle in poceflare dc- 
biceris,ur non accipiat pecuniam.Hoc 
cnim cx eo defccndit, quia antenu-^ 
merationcm nullits pra^ccflcrat con-» 
tra<fkii ;\[]uoaltcrutcr obligatos cflcc 
nt fupra CfCc^aravimus. Quarc fi in h 
ctiam fpclHcliuUa pra*ccdenccproni 
fioncdcfidcjubcndb/tmplieitcrc, 
vchtum fuiflct, quod fi pro dcbit* 
intcrc«derct,bona ci oppignora ta c 
debercni,cum fancjuxtatcrminos//= 



dicatum fuifle mcmint. Movic cnim 

quod JCtus M' d. l.fotior. & in d. l.pen. fotior. a fidiijufllonis dcmum tcmpd 

iantumHvod6confider.ic,fiiiflc inpo- incipcrccpignus. Acqwi cum M«vii 

teflacedcbitbris, qui pijnutidcdcrat, aicc 
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acdpicns pignus, promilcrac fciidcr 
;iiniiriim , acqueadeo hk inccrvenicH 
toncradus, cx quo ira dcvinclus ccnc- 
rur , uc non ampUus in,poccftacccjus 
iic,i;crum fidcjubcrcvclic, fcd^ad hoc 
oWigacus ric.-uciqjad ipfum obligaci- 
onis ccmpus pignus rcfercndum vide- 
tur, uc in cx^^wd.Li.qnipotior.inyi^Kor. 

o!^///4 in gyavtjHma qtiadam 
catifa iliHjfres perjonas concerncn- 
tetmhi y ^wcnte adbuc parente^ob- 
iata in eandem fentnitiamipfof i- 
ente ^ approhante rejpondi^placct, 
ium bona LeSoris 'venia ^partem 
ejtis rejponft propter faBi Jpecitm 
mn inelegantem necinfrequentcm 
bic infrercj, ... t.i-.'/; } 

N^l^ fm@f ff flfclj.ifff f inc 6<5crgtt«f rcFiJ 
{)»ilbfn mUfin.inDcr c»u|fgfricl>tff 
t>nt) tjl »ntfr anOfrn in Dfr@fffUfcfjafft 
S^^crfc^rfibun^ vibvjfrfDftirorDcn/TOtnn 
rin %\txi\ aU6 Drn ©ctrcrcffn init bcr 
^orljgf uuD^ut^uftf ffitttiig fcpn /unnD 
t j6 iinDfr l^^fi?!inmit(fnrfi(eDorfr^fn 
irilrDf/ D^O DcrnicljtSv^bffnDfnpart^f^ 
efb%fnDcr ^nt^cpl im ^^nDcf Dcsan* 
rcrn ri cfjt fpeciticirccs^fitf rvfvinD ffi^n 
f oftf/M[; Dif oumm.i pdUic^ bfj.ihfff ffi^. 
J^v^MJiff Babcn Oic (5ffiUffttft<cn Dcn 
y^anDfl finc 1.1113^ geit initfm.inDfr gf* 
fubrf t/ icon^^arD abc r ij^ nicfjt (x^tiw bi^* 
ipfilcn tnif ffinfr ^rlagc ffumia tter# 
bf n / Dfriv<acn \%xk 3rif0mc^ vigoro 
convenrionis iftuis t)or(fgff / fonDrrn 
f* ^at aucfj Xf onJijrD ffin :?fnf^fi>( Dfd 
<Sf'r*^tffrffa fincm anOcrn/^fftriflcffgf - 
mnOf /■ »or finc '.^lnffhndcljf ©umrna 
(J^flOffe mit(frtt?ftlf»frvfcn5ff/ alefic^ 
Mt ^frnacljf r Dif ^fwcrtf f n mif rinanDfr 
Mrc^nff/ ^rtf fi^ bffunDfn/Da^iccn- 
^>rD ;?TifDricl?fn 50000. ff. tvf^cnDfe 
<2[hrUe* fcfjiiliM A b(if bf n/0fr«»c<5fn irim 
f wcfonDfi b.irf -SfijulDwrfc^rfibunt? flfi 
acL>fit / pnD ncbrn aUrn aiiDfrn ffinrn 
i^^iiff rn m (pccic Difffa^^^fr^vvpr^f »ic- 
Dmimb hypocheciretpnO prrfcftrwtfn. 



abcr Jrffhffid> finf^'f f ftna^. 
(^er blf tt^irrfdcljf In niJllionm ffin fin* . 
gffaetf^ ii^nifrf^fdnD gffucUt /-tJfiDoH 
folcftfni ^nDf aUCtn Dif liBcrr ^«fff>rfti« 
tung / fo nac^ Ort Q;frfcl)iiHnj; gfgf bf n/ 
producircc , Incerponircc fiff) i^^ric 
poff/»frmi5gf ffinfr cltfrn hy novhqcc^ 
»no tril ^rifDfricfjfn rorf^r^cgrn f«)n.'. 
j^if rgf^f n Wf nDf t ^rifftf rif^ f»i Daf.C>^ 
\\}\\\t suflfnDii^f hypochcca nicf)t alidt^ 
fr|? au6 Dfr (cfitfn hfrfLninn* / fonDan 
aM6 Dfr crflfn (*Jff(Ufcfrattt ^frfcr/tci^ 
bung/ n)c(cl5tm nad^ f^c ttjri< c^xr^ ala 
^btiOPff (f ngj^ ^frnac!) frlanjitrpJKfffje^ 
Of ffVn |^)m Drr ^^rilloft/ irf it ^trirV/r,i^ 
Daniale jut geit Ocr (ScfcUfdjalii.jii^fr^s 
fcfc^cibuna nocft nic^te anfTgf^a^fcf/nicljt 
gfPfnDie DOf^fWf^ifnDKt^ragf / irc^ 
C^fr Dififiille Di^ anDfrn ju pra-feriren jfp. 

C5oIfl}6gn5nDIi(ft ;u f ntff^f.t>Dfri/i(l 
Dornfmltclj auff Dic crflc (J^fffUff^tfffc 
'j^frfdjrcibung/ unD wa^ ^ric Dr nch Da* 
taue racionc hypQthcca;»or fin^icrt»* 
crlangcf/ju fc^f ji.5?un bc^ nOr t fixfo itcai; 
in Dniifflbfn finc auf5orilcf licl^f I ypp-j 
thcca , trdcbf aucfc racionc ccmporis 
irff f f If ft a(gii:5tiflcff6/(5* if? abcf ntcfcf* 
bf aUf m auff Of n ^aU gf ritljtf f/trf r n c iii 
2:^)f pl mit £>f m "iSor la^; fcumig/ unt) ^a^ 
anOcri&nectlfgfnti iirDc / Daraue D#tiit 
folgf ( / 0«^ c^c onD jUDor Oann ctn il^f 
Dor Dfn anOfrn ftirae au^gflfgft / dic 
liypocheca noc^ mt gfnKlicft ^"^JffM^I 
rftoDcrin ertc fdnnf ffin/Drnn trfi|coi\- 
cradus pigiioiis cDft hypotbcca: ^ 
Ofte ntc^f al6cin accellbi ium adprj^, 
ci palcra concradum ij^ / /. Injulam^ ir^| 
not, Bxrt. in Jin. ijki fvtior, in ^gnor^ fo 

fan Ocrlflbf Dotfiffcffltj] nic^f bf f?ff)fn/ 
f^f Dft p»incipqli^.^yiuradi|sui.refii 
ji a c uram p r o d u c i r ec xq ot ^it\ltext. 
Baitf. i» i. xontralntuic. de pignor. & 4f il> 
mili concraclu lidcjuflionis cradicu^ 
in i (iipMiatiom.%. adljibcre.crin if^efttf 
forobltgari ttbi not, Bart. in princip. defi^ 

dV^^Jf^^J-' f^if ienditm.de njerbey^ obii^ 
gat\AitX\iOn(. . nHm. 20. i'oi. if. 

' '^Jun if? abftgfiriVquodcomra- 
cJuB prtncipaltt rwfJiifc muruum^re 
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Ut ^6t6^ iinte "retlem numcratio- 
• ncm inertcproduilus non fic, banfe 
t>or ^rr^ancr Za^U^t ftin X^r^i tm 
«nDrrn rcirae {u t^m fc^uIDtgdcmrfrn/ 
cum ficcontradlu$,quincqucvcrbis 
ncq iic nucio confcnfii , (hd rc cantum 
perficiacur, §. /. ixt/^it. deoblig. ejuarc^ 
contr. l. 2.&permjicert.petat.^(kt\xn\h 
fo lataucftDirfofcfjfmcontradumutui 
an^fn vgf hypothcca /^rr ^rafft BnD 
^SBircfunj rfr n^c^t rrrcidjfn fdnncn/ 
ti§ Df rjOjlttpf contrafl an j^tu ftlbfi ricfj* 
<iV*>nt) DurdJ wircfdc^c 3ugja§lungrr- 
ftldfl frp. Hypochcca cnim omncs il- 
Jas quahcaccs & condicidnes rccipic_/, 
uas principalis concra£lus & co pcn- 
cnrc pcndcc > l.grege. %.fi fuh condrtio- 
»e de pignor. B^art. ind. l. infitlam.^not, 
in d. c. accejf/orium de reg 'jttr. 

^& nurt tpof foff^r ^ludja^funa 
Dn^ ^Oorfag rnDfici^rn ex parcc Fridcri- 
ci rrfoi^ft/oa^rrrdfr<nrnSfvrtffr(/Da0 
rbrn DrtDurcJ Dir juuor t)or fd^rirtrnr hy- 
porhcca fr rfttig !X)orbrn/t>nD alfo ermrf* 
(rr ^rirDrric^ an frtnrd Ci)?i(gr»er(frn 
e^frgt^fpt fin ^^prnDt^e pfanDrrd^t 
rrfangrt > • 

;^f»rif re fic^ a&ff atid ^ttihtx» 
fcjjtcfffn faci^i fpccie fafl Dafilranff^rn 
I^ffft/ale mrnn fofc^r iiif:5aMun9t>on 
^rif Drricl^fn rr(l jit Drr^rit <}f fcfjchc n ar* 
rr / Da lconfiarD all&rrrpt fr irt <35rr<?tBrp( 
finrm anDrrn /afe nrmfid^ <ff|ri(!offrn 
grgrn tmt gr»i|Tf n ^umma c in^r fj^f 
t)nD Dorfiferifbfn / fo itirD JrifOmcft 
mit fffnrm^frnac^fr rrfangtrrt PfanO;' 
f fcif rrmrltfm ri^off nic^t »orgf;o* 
grn rotrDrn fdrtnrn / Drnn r$ iji flarr^ 
Otccfitrne / it>f nn fic^ gfr ic^ (^r jttjrp mit* 
ftnanDrr Daftin urrglridjrn/ DarinrrDrni 
anDcrrt filnffticj rfwa^ ffihrn t>nD tjorff* 
IjrnnfilrDr/ Da(i Drm ©Irubigrr fin griri(j 
^tvlcf @ut4 Dflfilr tJntrrvftJnDlic^ ^aff^ 
Crn t>nD rint^ffffjf tt»frDfn fol / r^r a6rr 
folc^ ®flt irircfltc^rn gcfcllct/ DaeSuf 
ctrtcm anDrni ^rac n bi^i^rlic^fr 'Zm$\^* 
lun^audjtjorfcljrifbfn n?irD/ Da^ in fol* 
djen ^aU Drr jf ni(?f / wrfc^rr rr(ilic^ t)if 
^u&ia^funa tvir(f|tdi<n ar (§an/Df m an« 
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bfrnporgrjogrnnjffbrrt fof/ !»n^f(J(^ffC 
Dfrfrlbc fic^ Df e ^^fanDe ^albc n l(n(^(^ 5»* 
t)or rnit Drm ©cfjulDman ofrgfttcijrn/ 
"JrnJ^fupfcbntractabfr rrft^rrnadjrraie* 
fc^Iofffrt/ tcxc. apcrcus in l. potior.fjHi 
pot. in pfgn. ubi dicicur, potior cft iru 
pignorc i qui priuscrcdidic pccuniam 
& acccpithypothccaro, quamvis cura 
ali6 ance convcncrac , fi ab co pccuni- 
am accipcrct , fic res obhgata , hcct 
ab hoc poftca accepcrit. Poccrac ctiim 
quamvis ancc convenic , non accipcrc 
abcopccuniam , fimihs icxi.in /.pen. 
qita res pign. oblig. aU6 Wflcfjrm ffar^i 
Ufrnrfmrrt/quod in hac prioritatis dit 
pucacionc nic^f auff Dir gf it / ttJfnnfic!^ 
Wr partfirprn cinrd pfanDs tjrrglif djcti/ 
fonDcrn allf in Da^in ^rff n trf roj miif / 
tijfnn Dir ^ueja^Iun^ ti>ircf lic^r n fof^^c t 
t)arumfe ob fid& ttJofJrirDfncf) mif ircns 
^arD rorlf ngfl aucl^ rtnrd pfanDa t)frg(ir 
c^n Dirnjfil abfrDrnnocf^iuDor t>nD rfi 
Drnn \fsm Iron^arD rfnjae fc^uIDig ircr^ 
(rn/ rinanDrr Durcl^ irirfff ic^r 2lU0^a^s 
(ung rinrn rrf^trn Concra<fl grfc^foffrn/ 
dhD Darauff rin PfanD in Dir@flf r r ftlam 
'^rf/ fo mud in hocconcurfucrcdico- 
rum t^irlmr^r auff Drn 0f ff^rn WfrDm/ 
tDfldjrr affobalD trircf fic^ gcfc^fof(«n/al5 i 
irad f tira ^rir Drric^ ^crnac^cr ^at t^un 1 
mddrn / fintrmaf Drr/qui pccuniam rc- \ 
aIitcrnumcravif,&hypothccam cjus 
nominc fibi conftirui tccit,rincn tic^ 
(fgrnbff^fnDigrn Contracl t)or flc^ fyA 
Wr^tbrrDr abcr mit t^ncDrric^rn dc ro 
pignon danda crp auff Dfrt fdn^ti^ffi 
$aU/tt)rnn rr rtn)a$ aueia^frn it^drdr/gf 
ric^trt/pcrqucmquidcm numeratio- 
ncm poflca lubfccucam altcri jus incc- 
rim plcnc qu^fitum, tolhnonpocujc. 
Quo pcrcincc, quod ingcncrccradi-? 
citr , quando dc ordinc qlla:ftio cft , & 
dua quahtaccsad pcrfctiionem alicu- 
jus concurrcrc dcbcncfi ifbrura qua- J 
licacum una in primo incipiac, prii» 
auceinih fccundoambic pcrficiancur, 
quim fccunda ad primum acccdat-^ 
'eum pr^fcrcndum cfTc , quipriusil- 
lasdua^ qualicacc^ conjun^imna^fius 

cft 
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tkiargMm.i.quottes.C.de reivendit. l.ii poccftaciva conditionc fufpcnfo ad- 

a qMoff.eo.l.pen. de pet-hxred.l fiveatt- dicam non prms vim habcrc vult-*» 

tcin.^ fiduobiuMfubtic. Ruin.conf isf. n. quam ipfc concradus cxiftac , d. l. qmt 

ii.vol.i. Aftn. de exccut :C. io.n,i2. halneum. ^JBlf Dvinn auc^ Dif JCci fonfl 

'iSnD ob m\ nicftt o^nc Dae fonj^m faflgcncralicer Da^in fc^lif }fcn/quocies 

|Q Dif c^C t)f rff ^f n / u>f nn cin Contrad ab arbicrio cjus , qui pi i»nus dcdic , ad- 

fub ccrca condicionc in fucurum cvcn- huc pcndcc , an concraclum principa- 

lum collacagffc^lonm/ onD Dfm)(I6fn lcnf^ cujus fpcpignus eit conAuutom 

cinf hypochccamit angr^angrn trirD/ vehc inire cocics piguus ancca norLi 

^jfinaijfrabcr DifCondicionfic^jadt' concrahi quam principahs obhgacio 

gtt/DnDDaDJitc^DfnConcradpuntici- ficinduda, text. ind.l.potior.ihi.I ote- 

rcc> Oap aUDann Dif Df n Concra*^^ angf* rat enimt iitct antca<onvemt, nonacctfe- 

Jfflftf hy pochcca afdbafD a cemporc im. re fecuniam , &ind l Tittm ibi. cum tnj> 

plcci concradus jihrc ^rafft unD ^ir^ foteftate fuerit debitoris , /w/? cauttonem 

rfung Dcr @f (lalC ^abf/Da^ / n?f nn glcic!} interpoftMm fecuniam non accipcre. Fx 

luulcnvf i! f ^c Dlf Condition crfuUf t/ f i^ quibiis locis manifcftc apparcc,cc fi dc 

p.txw anDcrn Da$ Ofrfa^ff @utaucf;aue« pignorc convcncum fu, quocics ta- 

fctiicf hc^ t)nD pure »frfc^nc&f n wcrDf n/ mcn adhuc in poccftatedebicoris cft, 

JJfnnocljDfrifnigf /qui prius fub con- antc concraclum vehcproccdercncc 

dicioncconcraxic , Dcm on^frn Dorju* nc , cempus demum initi contra^his 

Jlf ff I) / text. in /. qm balneum. quipo- principaiis CGnildcrandum cffcuc pec 

tiorjn f ignor. & tn l. potior. §. 'vtdeamui ^ida j ura doccnc Inttrpp. ibi. Socin. d. 

€od.ttt.\M\^c gcncrahccr cradunc Inccr- conf+i. Negufant. d. nu.p.Augufttn. Berf^ 

prctcs , condicionem in concradlibus usconf^ff^nunu ts. vol.i. Cabriel. Mudau^ 

rccrocrahi, not, inLfifUusfamiUas.de feb. tract. dcpignor, ttt quib.mod.ptgn.fohat. 

^lig. &tnl.fiis qmpro cmtore- deufuc ap. HoneiL tn traif. de ptgnor. c. 12. Per q uar 

€0 WirD Doc^ foIcftfO in Dcn |(<?t juraicaaScabimsL.iplenfibusrclpon- 

allegirccn 2f)r(fn allfin dc condi- fumclfcceftacurDn.DanicIMolIcrus 

tionibus cafuahbus fcu in inccrcuni-! adConft.Elc^.Sax.part.t.Conft.^g. n.71. 

cvcncum collacis , nic^t obcr dc pocc- in calu quo Ticius mcrcacor Macvio o- 

llati vis (uc vocanc)t)fr|lanDf n/ucapcr- mnia fua bona obligarac pro mcrcibus 

te probacur in d. L qui balnctim.ibi.ftmo- quas fingulis nudinis cllcc ab co accep^' 

nonea conditioftt » (]U£ invito dcbieore curus.Nam cum isTicius mulcasmcr- 

vplertnonpofit. F.xquo&lnccrpreces ces diftindis vicibus aMirvioacccpif- 

1, quod decondicioneinconcradi- fcc,incerimauccm&alibia?salicnuni 

isrccrocrahcndachcicur,declaranc, fub hypochccacorundcm bonorumj 

\t non proccdac in condicioncpocc- concraxiftec, concurlu creduoruiiu 

Jlaciva , uc noc. omncs in d. LftftUusfa- fa(ft6 , Msevius carum cancum mcrci- 

rKtiih. Socin.fi-n. conf^i. inprinc. vol. 4. um racionc pra:lacus fuic , quas anco 

fcquttur. Negufant. de p^nor. in2.membr. concrachim a carccris pignus crcdidif- 

S.part.frinc. num.Q.terff xtodecimo. Jo- fcc,non cciam carum,quas poftca,qua* 

ann.B.\ti(l.Aftn. deexecut.^.j.c.}!. Quia visejufdehypochccjcincuicutradidc- 

cnim cjufmodi condicioncs in arbicri- racquia nimirumficri poccracuc mu- 

umconcrahenciunicollacxe mcraal- raca voluncacc Ticius merccs alias a 

tcrucrius voluncatc dcpcndcnt , ica uc Mtevio non cmcrccauc ccianiMa'viu» 

in q«s arbicriofic, condicioncmim- ci nonamplius crcdcrcc,&ficccmpo- 

plcndocontracluilocum fdcerc,aut_> rcconftuucx hypothcca* cradatus ta- 

cum pIaneomittcre,idc6antcquanij tiim dc cmcndis pluribus mcrcibus 

conditio failo patris commitCatur, habitus crar, anrequamautem isim- 

lcx nihil adum cflc putac , proprc- plcrecur,aliisTiciicrcdicoribusjusfu- 

rcactiamhypothecamconcradlui iub icqusficuiiLi. 5^110 
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^cmConcra£t rbrn U(®tU^tn^tit/Unn 
o6»o(|t9ifd^(n iton^atttn onDSmDf^ 
' fittitnah^trtm/tntDtnntinttnoxtitn 
anDrrn trad au^f^gcn wilrbc / fcin Qln* 
t^filbfm anbfrn batmnb^otpjmttt fcnn 
foU/fo ^0 Df nnocf) tit\t6/ oh tintt ff maU 
ff um(a mrrDf n mdc^tr / gar vngf ip<»^f« 
wftn /wtO ^dC jn Drr p^rc^r^fniOlaAi 

2ermt'n ri(^(ir9 fnncn $a ^aUr n / 10 ba$ 
ncd^mf^rt^/wrnniiiKh ^leid)itonf\i\r^ 
fftimM worDf n «yrrf / rr Df nnocf) nicl)f 
fcJjulJj^ gfWfffn ficfjron fr inr n 0)?i^f« 
lufrdfn ttorffgfn iulaffcn / fonDfrn^at 
)^m nac^mald frrp dfjlanDfn / anDfrr 
^iUtiin finttn/ acq^itainpocefhco 
d€ibicorisfuifc>peci]ni^ nonaccipere 
ai}t cciapEipflBcere» nequicqmnipro- 
pcer Worani faam aUcr expendere co» 
, gBrccur^ ,. . 

^nb 5af folcjf 6 t>m6 fo »>if r Df (?o 
tptniqtr |d)fifffi/ n^filftfftc^Dafilranfr/ 
^f n If (l/Oa§ ancft Jrtf Df ridj in Dfr@f fr U- 
fcl^afft ^X)crfc^rf ibun^ mdjf f bf n ©f rbun- 
OcngfWfffn / fftnfn@ffrUfn / wrnn tt 
ffwnigtodrDf /iu oorlfgfn/ fonDrm^ 
foU^f» btoaio arbkriooontr^nciiim 
gf lafjm /)»nD attein condicronaHcer gc« 
f»tn/ wmn (inrr wf ttn anDrrn tlM 
au^Ic^rn mArOcquQdianepcr&nofU 
jdifponic i neque alccrucrum contra- 
Hcncium ad pccuniam numcrandam 
obligat , cum gencraie fic depolitis in 
condicione , nihil pcr(e dilpolicuiiLj 
vidtxijjiijuispib conduiom.fi quis omijf. 

aifo iur '^cif Drr ©fffUMafff ^SfrTitrr^ 
:tan«Bic panSrpm Mrfr8^fr(a09|af« 

(cn fifgfn nnanDfr gar nic^f oirr^nDfn 
gfWfffn/Djraue Drnn folgft / Dagaud^ 

Dif hypochcca ranquam accefTbria.* 
Damale nicfct brflr nPt^ noc^ frrfffig oDrr 
tn cint0ir conlidcfac;on gaf frpn f^ 
nrn. 

T^a ahtt (ttflbfbrr aud Drr(9ri% 
fc^affc ^crfd^rribung oDrr fonfM 
nacura, negodi vnnD @f(f<|rn^ N« 

9(r0nlffcb/ jpoi^l anM<^M^n 
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ff n/rfnonDcr ittOfHrgrn/ f dnDtr af6Df nn 
mtf gticmt Q3fflanD Da^iii grfdjtoffrn 
WfrDrn/ Daf; Dir Dfr^fftlIfcf>afft Dfr# 
fc^rft6un^ finDfrlfibtf hypochcca ates 
bflfo Damtile/ c hr Drnn fini^tr irtrcf (ic^fr 
'23frla^ rrfoigf t / onD Da^rr racionc pn- 
oridcif C(ri(ioffcn oor)u;tt^{ ff p Cum 
'enim cplUTadus principalisbocc^lil 
earenns inefleprodudnsfuericuc^ 
cios ad numerandum pro alcerope- 
'cimsainprflrciseobligareCt ucique cc- 
iam hy pothcca ci rcdc acccdcrc & vi. 
resabinitiorumcre pocuic,cum fufli- 
ciat principalem obUgacioncm falrcm 
caccnusfubcircucakcrexconcrahf n- 
tibus dcvin6lu&ric> text.m L j.{jmpe- 
Hef. in fignef, ihi Om^x.c 0:1/4 premiftO' 
MkidtAuerf* ^MMMiUttit escfiiiiumem 
«M^^dKf JT ■» mem mi^ fcUttioMum 4>hjhr- 
*vand4 funt tempard ,fed iUet eMtra^j 
Mgationis , ut reSie e^^Ueal Connan. 0, 
4. Comment.jttr. civilisc. iy, i^finJitH^ 
deric Sttarez.. inrepetit. Lpolirernjudifa- 
tem.^ fipttmo ltmita.num.4 duni reeru- 
lam confticuic , quando implcnu^n- 
cum concra^Osiequiturdeneccnita- 
- * /diero icelebraci ^oncradus in/piCf- * . 
endum»ledqufl[ndo,exvotumace,ifir | 
Ipiciisncimii diem implemen.ci.^ . 1 
^ilnianaMDff|fn/e6f/nS$f9l s 
Dfm anDfrn wiDrr ffinrn ^iXIf n)u Drri 
(ri^rn ffftutDig ^(ftpfffrf/ ntc^f bfricfjffi/ 
aud^ an i^mffltflfn mcIitofnniKhcbi^ 
3(0 loirD f ^ mitfrriOff ( (ei:und u m ; u ra-> 
paul6 anri aUe^j^iOj^ Daftlrgf(a(' 
crn/ioril|w»of »n»r$e:D(rQ9cr^|iMrilV 
Itd^n (rfbl0rt/ oner r Drn par^mtctnc 
kffirnDii^f Obligacion grmrffn /vmin' 
(T^rifloff Dif ©atfr r^r ntrdPtid^m tM^ 
^?ff nDf f 10 orDfrt/Df nn Drr <^fr(a(K cx par- 
cc Fridcrici f rfo|Oft / Da^ rr auc^ mif foO 
c^rr ffinfr hyporhcca oorjuiif^fn frp/ 
ucpocc cujus obiigacio effcdum pic- 
narium confecuta uc» anccquam coo- 
rradhisFridf»rici.inevencura cooidido> 
nis pocefiacivse (u^pifiis per^ceiV' 
.'«ir» .... ... ^ - 

^\AA^^^lm»%\^\tt9m 

dcfii(rci/ 
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c^fr / oa C^ridoffcn oic ©iJrfr aU&cretc 0{f|I Wirfefn/ Suff(mM/ren^nitMN^ 

ipirrffic^cn »rn>fcnDrf gwcff n/ifon Jarl> nrmric^ Da^tn / «rnn ffneOrricfe ttxod 

\\x porUgf n angrfan^f n/ n? r nn man abrr t)or fanrn^:9^ifgf»er(frniaiiafarr/a rcm- 

aue Drn j^anDflebiJcfjfrn 6ffcf?finiflfn porc cmm numcrationis hypochc- 

t»nO Darfjun fdnDfr/ D.nj^jifDfric^tMjr ca vircs luas acccpir. tt ricfe wol 

ftfmjttia€§n(loffrnacfc^lo(|fncnCon- fcrnac^rr mif Drr q&rrfcfjnunafinafif* 

lang miogrn / ,nwt^n in Drn 

Um/ fo^iU rs ric^an;Jmffl6(l/.wf« D<i«Webilclicrn:mif$IfiaD<inacfcittff# 

Durc^ folcftcn ^orf^g Dif hypotheca^ Jmf<P«/Wfn«lwiDWWf(Arr3fiefftta« 

ii>rfctfrmanric^inDfr@fffDfc^afffQ9fr* wrfronBaitowgfMblfffr». 

Wrnbuna aujf folcfjc n S.iU t>fr.^(if cfjcn/ ^ Subjunxcram quxdam de aliis ret- 

I^rf5fraffffrrfif^<'f/0a^ fif Dc r jf nigrn/ mcdiis, quibus Fridcricoconfulcuiu 

»f/f^f€6riflofffncr{i^frnaf^frconm- clib pocerac cxi. j.aui potior d-exi n 

ttlircc»erDfn/t»orSUJif^fn frp. f-Mtrcs. §. /^^;^; reJJ>ondn. ,bi.mexi>^endo 

5*f rt> Wirtf folcgf m noc^ nic^f aOr ine quo^^ VrtvUegio utetur : ubi nlof Pro foc 

4ll|fDir3rif/ Dafti^{(enf«tibnD$riri' Qij« hicanncacrc niliil accincc 

- •A 'D H l T I <i 

SimonisUhiciPiftoris,Hartm.E ' 

ia) Echoc in proporico/>tf/7fl4iWL .«imcflc,hcccpcndcaL., ^ 
Ml^xtBeroti^coKfg^.numjs.^vol.T. ' ' (ej Rcdc priufquailidiescoiidu- 

Ica ommno mceliigendus cft aionisvcmrcc,hoccnim eft,£xdie/. 

locusiac,ab^& diamcrro obAabic /. ^.</..% «^^^. Fr rano eft, quia con- 

^ ^iW. iitatott9r.&hi$ tpuk^.n, fcnfu^uc nociirimi ;uns cft,nonrecon- 

/j^ dttaihtur QpOTadmodiiiti qiii. Miihir locacio.quamvisigicur dics, 

dtm?ctr,FAM.s,fimp.€.n.f,t4ff. quarecondaaiucidcbcc conduaoc 

apercdfiicecur,mamfcftaraconcrarie. Jioaduiiiveneiat, ipfc camcncomr». 

caccmmtcrlCcos hoc loco ca'e, &po- ausjampcrfeihiseft, ctijus qualicarS 

uus 1 apiniano ( uc iplc quideracumj &condicioncmcoiuiudloriiipntiud^ 

incclligic;quum AthcanoaucMarcia- cium locacoris mucarc non potcfti.' 

ao artcmiendum conccndicScdfirc- ' Quodidc(^monendumfuic,necinnj 

fponfumPapmianiica, utMciiparcn- Guil.Unciac. ^,. & Schvvarzcil. 

ec explicatur acceperimu^ , pronis ihiiixo deptgnor. c.m. puccmusra 

coneninceas ccftac&omniajarisiaci^ tioncm dubicandi hujus cextus m co 

ombus accuratc convemunct Qjiid? tanfumcoiDMere, quoddicspcnfio 

quod ipfc Faber.^./^/». facctuc, Papini- his iblTeiufaenondumTeoerat , fed & 

um hic de obhgationefumra loqui. ipfii cocn» locatiooisconcraausiildi- 

Sngiturfucuracft, crgo hondum foic em fufpcnfus crac, cumproamisd&. 

arqi ira crcdicor obhgacua oondunLf mum Calendiscondu£lor immifftarO 

tuicpccuniam darc. clcbueric.Undcvidcripoflct,quMiBU 

(c) Comraunem pronunciac ^r- poccftacccjusfueric, rionimrmgrarCi 

Wiwtftf^. num.ij;.voi.K\xhi omhmo pignus ab eo dcmum ccmporc incipo.' 

Vldcndm. _ ji. . , '-cquoimmigravic.Scdaliudrcfpon^ 

?L ^^^"^^^«''«^«nncndumP^. dccJGcus, quia nimirum locacor o- 

MMsfim^x^n.fag.i4sA\im ddftiA ihnino jam obJigacus crac,pcr caqu^ 

mac,pi^ittiahocce:(cajamcoQftica- {^eul^^anci^Oafuni;^. ^ 

Irrau 
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( f) Erraugitur i?//>4 in LfriviUgiA 
de fYivHeg. credtt. diim concrari • 
um ftacaicetiamincohdicionecaftia-' 
li> & poft eum Jom3£ftiB,Af»Mtxt^ 
cm. %. 7. e.ss» & ratio quaudcur hic re* 
fucatur: 

{g) Videndus omnino Fetr, 
qui concra d i fp n r a r . <f . 

rc6lius,quianimirum in poceflaccha?- 
rcdis non cft, quominus conditio im- 
pleac^r &leg»cumdebcacur. 

'Acqui iieri poteft» uc eciam ih 
pronii/ndtle conditioaali poteftativa 
obligatiQ^^ parte promiccdiciscon- 
trahaciiriia,acispromitcens necd&- 
ri6 tcneanir, nec rcfilir« poffit^ quan- 
docimq; is , cui promiflum eft dondi- 
tionem in poccftaccmruamcollatam 
impierc volueric.' F.jcempli caufa fi 
promifero, mecibimucuodacurujnj 
100. fi uybrem dwEertir&b hypoiSieci 
bonorbifi .ftldrtimi. In 'pbtcftace qui- 
dem tua eft v uxorem non ducendd 
condidonleilt non implere> acq;ica-» 
.impedire, neobligariahafcatur. In- 
tcrim camcn ego dbliganis fiim,quan-' 
docunq; cibilibucric. Undcmiquum 
fucric > alium > cum quo incerim con^ 
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traxifli, mihi prarrerri , fer u^mtfitfrd 
di£}a fnerimt. Intelligcnda icaq; haec vi- 
dentur de ea poteftadva conditiono» 
iquat ita appofica fit,ocneuterc5cr8b2- 
tiumanteobligecur, quameainplcta 
fucric. Unde adhuc cadem (ubeffiL» 
videcur aequicacis racio , & qucmad' 
modum in promiffioncpuradcb tcr 
accipicndo pccuniam non poccH^ pt 
judicare pignori crcditoris , ira ncc 
implcndo conditioncm potcftutivam 
\k) Qucm in hoc cai 11 cfTarc pcft 
Ripamdi^icji^i*». deeict' 
. em%.7x^2jcir€fn. &PbtreseiinatUt3». 
B0ptiS.CeSJmirdffJereif9trM&d.fjif' 

(i) EtJe.B4ftifi. Afip.de exean.%. 

7.C31: 

(m) Re£le, fi ergo talia tundamcn- 
ta ja^lafunt, ut promirccns lijb co\i- 
dicionc in pocc/hicem cjus , cui 
mitdtur collataobligauM iic,u t p 
tere & ^filire nonpofIic,aIiudfta: 
enduixLf/ • " 

(m) GuitieLUHgiMcd.q 43. 

(e) Vidc Gomez,. Leen.decifgs. ubi 
eciam cafiim quendam fccnndum jura 
hic cxplicata dccidic,(^Jo.S4pttff.^I/fa. 
de execuf.^*/. c.s2. 







ES EMTA EX PECUNIA AD 

HOC CREDITA UT EMATUR,AN SIT 
crcdicori cacice obligata , & quomodo ei 
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coniUlacur. 
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MtSimtJ pecttnu meamihl ohligaunon 
tU y ii^i de eo exprefii conrentum 
fMerit tTrrnlegiMmtMienTraU' 
tkme 9X CHMMm Bmn, i^. 
qtiX impHgnatitrn.14. 
Jiiud in mutuante adrefe&tonemrein. 
' 2. contra, num.(f. vide num. g. Ittm 
pt tHnttuime ejearuenim^» 
emendam navimmim.f.cmrMmu 
p« & zmrabter in wtutmmtt ad 



n. 
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tbnfervationem rei numer. 4.. item 
FaU. in reempta expectmiapupilU 
iium.s. cujHS ratioponitur num.12. 
t.ilEx quihus cenj^^^. taceeenr* ex- 

plicetmr, ^ ' " "\ '0. 
Mdificiarum urhanorim caufa mnlti 
" ■r fiagulariainjurejhiiiuntur, 
iJti^dMm. Quipoiior in pig9£f4id4rS' 
^f^^ tMr. ■ .. ^ ' 

mcdt^fffflp^f^r, cum 

. de 
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ie uno dMbitatnn&omncsquali-' ' inhjcrent aOioni perfonalii neclo- ' 

tates in altis lepbm nquiftta prM- ■ (mu habent contra tertium pojfejjih 

fMpponertdafuat mtQihde^LiJt nm, lAtmn,tS. 

JiTnpliciter kqitttur, jy* M^tuteU perfonalis non competit coru 

ti» llis (onfcijuemumth» dedqiudJoi^eX" tm fwgtdarein , fucceff^em fed hy-' 

plicatur» pothocaria competit. 

jf. Triyilegia ere£terihm irKtiftf UmtAiit 

• • « * 

1 ^liic qLLTficiim, umim is, qui ad H:erdicicur,//;/./»/^r^iww.^y?^.^i^ 

5— cmcndam domum pccunianij t/or. />/ fi^nor. habeantur , cos, quiad 

crCviidic , eam propcerea cacice conicrvandam rem pecuniam impcn- 

rbiig.icam liabeac, acque indo derunc, pociorcsenedebcrciliis,qui- 

cavc; .dicaadioQerealiaccrciopoikr- bus res anccapignori obligaca fuic^.. 

i6:<:twcunkiiirepecetepoffiL>. Nam hmciaiienonprxcertetionciTu 

2 Nam tetli jore noftrogeneraii-> colligicin:) remiplan) propcasnu qtiia: 

cer defimrameft;'prsBdiuni emcomj pecuniaeortim4hracaeft»«icic6ipfiii 

pccutiia mea hon mihipropcercapi-. obligacam efle^ cumalioquiiufireni. 

gtioris jure pbligacum ej(fe>nifideeo. ip^m obligacam habeant,piteferen^ 

cx;^i efse convcncum fucrir, /. nudnrjts di cflenc illi , quibuj prius oppTfrnora-. 

C.d.-pi-rnor. SLiric camen Jion lcves ra- cafuic, /. eos. C.quipotiorcs m pgn. hab^ 

ricincs, qua- in propoficafadiipecica- Qiio daco , idem vidccur elleadmic-i 

ijudruadcre vadencur. ccndum in eo, quiad empcioncm rcii 

2 £c t primo quidem dabicationecil pecuniam mucu6 dac , cum in apcrca 

mqvec , qubd cle eo,qui ad refe^ne fic»longc majorem operamimpehdc^ 

domus pccunia mi:tcu6 dedicexSCco re acque ade6 nai^orem lafierre acUi^ 

refppnciecP^pinianus in l. i.in quib.c^ttp. cacem etim^qai rei de no vo acquiren"/ 

ftgnus vel bypotbiM tacite contrahitur^ ds eauiam pnBber, quam illum , qiHi 

cuni nicrnoris nomine domum caci- rem jamquaefiramruisimpcnfisnobisJ 

rcobl ■--Kamhabcre .Eadem enim vi- confcrvac, argum.l patrefMxiefa^dehit' 

decur ellc caufa e;us,qui ad emcndam quijunt/uivcl aiien.jHr. 
dumiim crcdidic,quippccu hzec duo Adminiculacurthifcequarcojquod y 

ucrum qiiis ad reilicuendamvel ade- ineod. tit. qui potior.inpign. inl ielerr:j^ , 

tnendaniremqpucu6dedericpecuni- cradicurdereexnummispupillicom-- 

am,xqui;'arariroleanc>uc apparetrAr/t parBta>quodpupi]lusremiliamobIi- - 

^ihttdvem,&mLqttdd^ te£ws,de^ j^cam ceneac>ac propcerea cxceria.: 

freO.crediii credicoribosanccponendus fic 

j Dcindctidemprobat,quo(ic6mu^ QaintohociocdentCTvidetarprd 

niccr de navi in d l. qm m /r^t/^-w^dicicur y^niieMtkdeaqualitat. dot. §. bice^-^ 

CLim,quimnavem cxcruendam vcle-: ^i^fwtfmifam Jmp. Tuftinianns,pdft- 

mendamcredidcricPnviIegtumha- ^^^^^ proporueracfedidurumctiam 
bcrc. Nam liccc ccxcus illc de Privil c- jHis credicoribus,qui poftremo lo- 

giotancumpcrfonaIiloquacur,quia_, co hypochecam na£li anciquionbus 

tamcnInrcrprctesi»7./»/«r(&w.^///>- camcn propcer privilcgialeaibusdaca 

/wr.«»/^/!7;7tf/.commanicei:^dftimanc, pra-fcruncur , ejus rciharc cxemplaaf- ' 

«um qui ad na^emreficienda^cr^dir». fcrc , quando aliquis pfopriis pccuniis 

illimtaciteobl!-.icamhaberc,hmcfa-. prociiiravcric ftavcm c6parare,autfii- 

11« vidcnir idcm admitcendum in co, . i^ricarc auc rcparare^aut domiS fbriaii 

qui ad naviro,fivc quod candem vidc- jgdificartwuteciaemi agrfi,attcaliqaid 

tur habcrc racwaemiaddomumc- horumJn hiscnimommbus(inquic) 

mcndamciedidcrit-^ priores dSuftunc pofteriores c«dico- :. 

!• Percinect^hucccrti6,quodgenera- reskquorumpecuniaemptaancreno- 

TTT vaca^ 
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vaca rcs cftMis qui etiam mulco anti- ad eum rcfpondet gt h) d.auth.quo jure. 



quiorcs fmit.Etlicecdcindediibicatio 
ncra ex hoc movcat, annon illi, cx 
quorum fubllancia rcs acquifita cft, 
proptcr privilcgium Jcgibus indul- 
cum , merico etiam uxori in dote prx- 
ferri dcbeant. 

Tandcm camcn concIudif,cos^ qui 
Vel domum rcnovaircnc , auc ctiam a- 
grum cmiflcnt , taJia privjlcgia mulic- 
hb.opponerenonpoflc. Quibus ver- 
bis pcrfpicuc (ane licnotarc vidctur, 
eumquiaddomirmfivc aiiam rcm c- 
incQdampccuniam mucLodcdit, hoc 
nominc rem cmtam pignoris jurc ob- 
ligatam habere. Tum cjuia difcrtc pro- 
ponit , fo de illis credicoribus didu- 
rum, qui hypothecara habcnc,& inccr 
Ulos csiamTefertcos,quorum pccunia 
res cft acqnifica. Tum quia hofce>cruo- 
rum pecunia r©8 efl comparaca, ilhs 
ad2equac,quiad rdicicndasa^dcs niu. 
juo dederunt pccuniam , quos fanc 
»em ip&ra obhgatam habcre non cft 
ambigcndura, /. /./» efmbus caufis pi^KUi. 
t4cit.t»ntr. Tumdcnique,quia in dcci- 
iionc dcinccps de iUis poiiilHnum a- 
gic,exquorum fubilantia res fuit ac- 
quifita_^. 

Nifi cnim h^pochcca ipfis cornpe- 
tcrcc, frultrafancdcco JaborarcCj, an 
doti prcefcrcndi cflenc. cum ahoquiii 
muruancesnuUo hypochcca:jurc, fcd 
tancum pcrfonah privilcgio niceren- 
tur, pcrlpicuum acquc manifcfhjmj 
cnct,muhcrcm , qua^racionc docisca- 
cicani hypuchecam habcc, ilhs iongc 
potiorcm ctVe^tf/. /, l os. C. qut potior. in^ 

{a)pignor. 

Hanc icaq; ob cnuCdmg/ofinau/ktfuo 
jun' C.quipotior. infignor. habi:a?3. cxifiii- 
maviccum , cujns pccunia rcs cmpca_» 
eftjhoc ipforcm illampignoris jurcca- 
cice obhgacam habcrc,quam commu- 
nicer ;ipprob:.cam cflc dixic BaUl. ihi» 
& eani fimpliciter rcfert Alcxand. im l.fi 
cum/iotcm.^.fin.m{i-ufolut. matrim. d^fi. 
quitur Jafin 1. creditor.ft ccrt.fetat. 

{b) (b) QiiKiverohuicconchifioni plu- 
rimum obilat text.mdX quarftvis. idcd 



uc tum dcmum locum habcac,quando 
cx pecuniafimphcicer mucuo daca rcs 
fueric cmta, fecus vcro quandoeaiiLa 
obcaufara cxprcfbc dacafuic, iic res in - 
dccomparauccur, arg. autk quod obti- 
mt. C.depignor. 

Vcruncamen hilcc atq; aliis id g' 
nus non obftancibus , fmc hacficacion 
concludcndum,cum,qui3ddomu 
fivcahamrcm cmendam credidicp 
cuniam , non propcerca rcm ipfam p" 
gnorji; jurc obligacam habcrc. Woc-- 
nimnufquam jurc noftro caunim u- 
pcricur,nonigicur tcmcrc aflcveran- 
dum,/. Dfffentientjs.iLf^iulla prxcipitj^^- 
ris Conjlitutio, C. dcJicp/d. §. cuw ifiturJ. 
ihi .rKcquaiibct Lex efitaU aliqmddicensJ. 
aush.de non eligetid.fccuud. nuh. Rrube«r ' 
fcimukcnim fineicgcloqui,/./^»//». (.. 
dccollat. %. confderemus.inauth. dc trw 
&fcmif. & rem vcrcita feic habcr 
quodnuHa lcgc hoc caiitum lic,cxii» 
qua;in diirokiiionc concrarioru pau- 
lo p6<t diccmus , manifefium cnc_*v- 
Qiiinim6no:i Ibkim hocuu^quamju-* 
rcdilpofitum^ft , fed concranum cr- 
jam diferc^ probacur ind.l. quatt^. CJ 
dfpignor. Qiiam vi5 '^ai c cex t. ;ea rccunia> 
quamace mucuo frarcr tuxis accepic-» 
conaparaveric pra;dumi , camcn nifr 
fpecialiccr vcl gcnerahccr obhgavcri r 
cuftpecuniajnumeracio in caufimi 
gnorisnon dcduxic. tcce non dicu 
hoc loco Impp. nifi ob eam caula; 
mucuo dcdcris, ucrcs indc cmcrcrur, 
lcd hunc tantum Cvifum a rcgulacxci - 
piunCjuifi rcsfpeciuhccrvclgcncrallc<;c 
obligaca fucrir. In omnibusigitur ■car- 
tcris cafibus , U quod confequtsni cft- 
ctiam cum quando ob rcm emcndai 
pccunia mucuo data cft, locumrcgu 
rchnquunCjUt pccuniarnuoiciMclo i. 
caufarapignorisrcmnon dcducacfinc 
obhgacionc,idt5m probatur i»/. 
qutpotior.inpignor.habeaniur dum ibi 
Impp. adhoc,ut ilJi, cujus pecunia-» 
prxclium comparatum fuit , iftud' 
obhgatumfic, rcquirmH, ucpignorir' 

/pecia- 
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j^ecUltccr obligatum cSg convencum cam non compcccre^hifi exprefse do 

&Ci (jadcl fiui^ fi hypochcea ipfo jurci ctccmvcnlfific^buitccrcc jurisiegula 

tadcccQSUHda repucarCcitr, ncceflc • ottnind iiififtciuicuii (Sciccnnd&taitt 

tkcfn cficc. Fdqi hoc loco) uc Cci^tu quae(tioifi:i(kfinienidacric.ScMtf(Ir4!l 

jTi A M cnimachrcr- regulasaiihan^CBduBai^dcinctdd^craViO 

tic, nocaadita, quod texcus ad hbc^uc liquido probctur , LoitmmAinMJfi^^ 

actcrisctiam prarfcratur, requiric,fta- injtuvoc. MonieritJ.fim qup^%.fMt0'A ' 

Cimdcpignorcconvcncum cfle. Id h^ed.inJlit.c.veverabiIis.%.potek^mo^d6 

quod ca dc cau fa cxigi cu r/u r crcdi tor fententxxcommunic.iH (f.Baid.in LJituton 

poflit prarvcrcerc caufas pignons om- infm.C.defervit.f ign. dat manum.idcoqi 

nium aliorum anceccdcncium crcdi- cum,quinicicurcxccpcionc, alle^ard 

cptum, quibus res, priufqUialxi cGibt ia dcbere legem,qua cavcacur^reguiam:! 

ix>nis dcbicori« y k^.pocaic JMncri y non procedere» ^iknart9iMk,tdmfi, 

Cum auccm inddit ciDt efic > tdagk fii- ^siMfin &&mimjC9if2SM^*> y - ^ * ' . 
amcondtcioCiem rcciaeC,qtt»cft»uL^ DeniqiutanAoricaceeciam^ieilt^ 

ei oppigbOCa^fic^qui incjui^ cpftipa« ti^m noftram comprobauiia , hd^ 

randam mutuavir. Manifcftum igicur difcrc^ docui c Bartan d. i. quaThvis (^ik ' 

hinc cfl , abfq; conVcncione ifta rcm dJ.licet. & //>' I ftcumdotem. %.fin. fhliti%. 

racitc obligacam noi) eflc,cum alioqui matrim.& inl.interdum.Xi\i\ cciam Saih^. 

jicccflc hon cfl^cc , convcncioncm pi- quipotior. in pgn. Baid.in d.auth. quejuri 

gnoris ftatim addcrCaiedmoKab ip.(b infimTMig.in.d. i. Ocet.cr in d. i.interdunA 

•cdiicrtdua telB|iore tacick ffignoiis; £rhocc6mnnicerteiiereZ>^.dicic^//X 

obligatio fitieexpf-cll&pohyendoiitiyi mdmith.qtto jure^ id ^uod>ieftataf^i 

^ iBcipeces. Accedic hi(ce edan^tejec. m Aiexattd.i.Ciaini^datkm.\fi^Ai^i)iiiM^ 

l. Pr»atrM»riti%fi4i^:detitihiit^40*xi3^ t^Rifd m iMhimm.^ft^uv^WiiM^h 

yidemus, mcrcescxuniijs CF^dicoris: dtWriuieg.acdii»rif^iHt,iCt&Mi^p!i^ 

pccunia comparatas , in cribucum vo-, qttikcauf.fjgn.tac.comrah. ^fitktifiid^ 

cari,ncque ulia credicori coiwcdi prae- quis.eod.ut.& in 1. 1. de cefi, Iton Conn40i 

rogativam, nifi ipfi pignorarr: fiicrinr. iih^.cap.j^.n.i^-uhi ait,lucc;cl^ino«|efli 

^ Quin tquodnet.i^jquiaayisrc- nonhabcrejuspignoriscum cufOSpeJ 

fi^jcnd?^ cauia pecuniam Ct^pdidetitt . cuniares emca cii.Negufant.de f^ignor.-itt 

l^c.i^vqicipl^iGKitam bQif>Qcbe-i qM4ilit9imemkn^tmtMj^.verffifttmti* 

catpii9ndfiatp»}ConvinQiciy:<yi£f»wk/v iht.erf.&ittfkmrdjitemh^,ftnir4^^ 

'git4if^.iepivii€g. creditcr. dum ibi dif i gtbweAdefigM.ii.^ tnftt. Bdid> ^^gtt. 

dtur ,.cum faltempQft fi fcumi h^bccCi ds^Mf».Vantcrnnmde Prh. cred\ixrif^}c^S 

Privilegium.Nam alioqui/fi jushypo-i . .UcpToindeiencenciaiftanoiiiancd * • 

chccaccacicxhaberec^eciamfijfcDpj*- fblidisjurisrationibusfuffulraifcdfe^p 

fcrcndus cflcC;Cui prasfciuncuromnes cam crcbriorilnccrpp.calculorictett- 

crcdicorcs hypGTbecarii , qui p^-iores pca. Mericoicaqj fecundum ca c^m ju^ 

func ccmpore yj}i aigmc Cctw^v,utd. diamdum quamTefpondcndiim crir.i 

ittce. fji quo ct;iam4iftiD^.;iHaAgl. Cumpraefcrximcpqucmprimaopini.: 

a4iiivcntapeniffus'd«^iciir*tiKm&* \ (mcniiiilBrea(i(iiidk,ira firmaiid.iint, 
m df Le^Mcdfina%iisj ppcunia refianffanr ' . quinfBialijli^^iodilui pofl}ff«))i«eei«^ 

dsrnavis gnici^j^ptpfi^ mutujd^data^ tnctfrimjnrifila^vlwiilmelligl ^khc: 

fuerac , ncq> tamen magis.ju$.tadta; alrlnctepp4lclRiWv^riccasOibcArit«^- 

/ hypotbecacconfcquicurcrcditorL Cu : tcm quatidam &diffi^ultatciil(p^i^«> 

icaq; cx tot ICtorum refponfis &re- ' • 'NamtquodacrjnerW/././;#^.4n!Wij^7^ 

lcripris Impcratorum cvidcns fi t , illi, fign.vel iiyf>ofl\tac: contrah. coWii^hrTier^ 

quiad rem cmendam pccuniaracrc- cxiftimatu efL,public^iicilirnris ^Vrnffai • 

didic 9 regularicei: cacicam hyipotbe- indomibusfpcciQUracioneciloindtil' 
; XTT a Cuniy. 
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riimu quippe ennirtiMcdificUscttttii. risqae tradiciim fic» iftdif Idtum uiiiLif 

Araenditq; pttbKeaodUcas verfe- habere ih peiSilnifl eredica iad tedcs dc 

fiietf Aginir emm in eo- dignicastlvbis novo extrucafdas > uc pdft^/ J. LSh^ 

omamencumj ucardifidaineegra-» terdftmJocetBnrt.&S4licet.iU Bc^tvXk 

linc, & bonccompofica sTion cafla ^ xdem AngeL m L Vrrvilegia de prii-iL-g. 

ruino£i, ncruinisadfpcdusurbisdc- CredittDectttsind.l.creditor. drili Alr ':.'.}. 
formetur. Ideoq; non in liacrc tan- Zjf.inl.i.de ceji.bon. Muko iran, mi- 

^um,rcdcciamaliiscontranonneccn- nus ad propofitum fioftrum extciidi 

iarias dcmolicioncs xdificionim pro potcnc. Non tderuritctiam,qui liane 

iis aiigcndis &Iads re^ raflndissmul- radonem improbances> ne illis quide> 

lalegibui canca -dc oonfticuia ^viL», •^iit«4wfleieiidM osdetfcrediderinc jof 

Ham UgtAMnUkHL de dgno injqn^l» cadcsb liypocheoflB tompecere txiffi- 

nXpent^iaBdibat agcreiionpeimktimr, maficinifi pignori^ caCfA hac re&diio^ 

Uc eximaMr# aepereamcaulam xdi^ ne fahra fa^a fuieHc » moti, quonianu» 

fi^cia diruancur eignojunEf. F.t> JCtus*rirf./.iw/rt'<Aww,rcfc(flioni jus hy» 

SCcis ca j quacacdibusjtiniaafunclcga^ pothecJeconcedens, hon habccracicr- 

ri auforriq'uc non poITunc,/. cateru.de ftcm-publicJbutilitatiflyrcd tancum corr- 

ieg. J. Prsefidibus ctiam fpcciahccr fiderac,ucrumpignoris caufa ca rcfe- 

inandatum cH: > uc in(pe£Bs aedificiis dionefaiva fa^a fucrit , acqi intcriii 

X>apQin^ eorum.caB& cognica9ifi«. eliaeifempiaallei^ ^ibos tdriTideA» 

Me:fia .compeUalK • ^ deibnnihiti tio public* tieHicat^ik>n(acis conve» 

^^^mAhmntiLrritfhdeefftc.Brdfid. nic. Noafl^turpiKaht4Hi,publiarot»>^ 

i^Oirmmi» 4ei^t!mkmfii&><i!S ^ & licacis rarione jus hypdthecap compese* 

jimanlfMrcaueuijn cft^ utcura; Ma*> rc, nin cciamhoc finrut concurrati^i 

gjUl|iCibus /iCj ne publicns 'deforme- c^irodiCtftffa pignoris falva fad^a Aicrjri 

mr $,dCptO»$y^ J. C. de ^tdijk. frinhtt. Ho-Cftnfrt Balduiniis & V anderanus in 



dooe &^ocindudum c(l , ut qui pc» hoc cciamckrc docuiccv^/rjr/rxr.//^ d.loco» 

coaiam ad rcAicunoGem uri>aniprae^ quf plusaddic« neqi-cukn quafndo cauft 

^ij|^q3owiwlit»aaiiwiii i^ypiHlmiimflia^ pignoi^]iilviMf5ritijushypoM€i 

b^fjttno^BllMjwwfiiS^^ tiampc(ere>iflt{doeiiMiif>fiad(Vipui|ik 

' ^•vBefblpoftaiios Akhtt. etti ittterfre- cur Balduimis , fcd >dt hoc pattl6 pM 

tdtiattefithJkriktetiimMitgoi^ineIi.iiid^ diiluriniinus. Potretctiam praopinf* 

C lcee, {ij Harc a. ratio pcnitus cetlaU, <mt iftaconfiderari,quod JCtus^/»*/. l 

quahdo ad emcndjmdomum pecuni- efMih.c4iiffig.velliyf0t.i\t cx SCco>quod 

amquiscredidit. Nihilfli.isadconfer- fubMarccrltripiCPattofofadum cfl:, pi- 

vacionem cedilicii ik. ad ruinas prohi*- gn«s hwdatum eflc. Nam cum vcrba 

beada^ , id efl,ad Utihcaccm pufadicam ejusdemcdi^ reccnfeac Uipiatius in L 

. coaculiCt neque «d pufalicum dvili^' jf/t«|Ml$XljM^ defrtviUg. tre^ 

QSiirpc^^vclbriiaiDefunm^qfiiio- ^rsfiaEaiftdmdepHvileg^ | 

qiiWiilintt»iiMifliciivela]inMci: faivaiRd^p^iiorfsiiieiifidneml^i^ ' 

fsfi^imx » modd sdiikia (arca ccAa.» acq; infaper m duob Jods >^detieetffi 

iOpici Hoil ig^ciir.Prtvi]e§ii«aifimlad ia^dtt^JtmfrS-iftLcrediter.ftcen.ftf. 

ep|iB:$aflMa-peitirterepoccrtc,-camre^ canCiUnprivilegii hat>cacur ratio>nuI' 

.golaricer ceflance ratione ociam ipilL* laautcm pignoris , inde coHigi potlo 

difpoficio ceflare ibleacIucieQiacaCi* vidctur , id quod de pignorc m dicfn 
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dilcrtc dcpignorcartcratur, nosfan^ nioncm cencndam eflc , tamenillii- 

clarisvcrbispotiusquarainccrcxcon- pfi, qui ci fubfcripreruncjoquuntuc 

jc£lunt; inhxrere malumus , &c fccun- cancuni de eo , qui ad reficicndam na- 

dum conamunemlnccrpp.fcnccnciam vcm pccuniam credidcrit,& aliud fta- 

cxi(Umamus , cum, qui ad teficiendas tu unc in eo , qui ad navem de novo e- 

flalesmuoiddiedic^ecuntam> |Ua»pi- mejidampeeuQiamc^edidtc»ticdoocc 

gaoris jure cacice oblig^cas habero Jl4H^*S^^l^ul^of/md,LiMi&4iim. 

Kc9qutcquam impedic» quodi»^^ . Noaicaqilcrmcicgp&anchori^ 

ktteftdMm, cdnfideracur , ucrumpigno» caCdjftd eum caHim quoad emendatUi 

riscaufa ialva fada rneric. Non enim^ navem pecunia mucu6 data e(l,exceii« 

ibi de«dibus, feddcnavidicicuf , ad di poccric. jPnrcerca illi,qui ifludafre- 

quam racio ifta , qua;, ucdiximus, ca- runc» hacpocinimumnicuncurracio- 

cica: hypochcca: in refedionc domus ne,quoniamRcipubhca; interefl:,mul- 

caulamprxbuic, nonufq;adc6perci- cas bcne indrudas haberc navcs ad 

^ec Uc proinde illi ^ qui a communi ufiim commerciorum 6c annona^u 

icncencia di(ce(Idruiic » noA iads anU iDOt.^^/ &De0ff!esm.d,i,itfftrdium*& 

madv«»ciffii Videancur > dhrerias md» l iftiod^u, HaAC aucAn ra- 

illas fa£li fpecies, d6quibasi«<^ Lh& tio&em sldprOpoficUm iion pei cincre 

d,L iiUerJum. z^Mur , ac mirandunu faiis jam anobis oAcniirm fuicNon.» 

proptcrca fit de Connaiio, quod non igicur ca , qux dc navi ab incerpreCi- - 

confiderarisvcrbis^.//. hoc aficvcra- bus craditareperiunriir,adcafiimnOk^^ 

rc aufus fucric , cum camcn alioqui (trumaccommodan poccruhtLr. 

verba legum diligentiflun^cxaminar QiJod attinet tadcexcum td 

rcacquccnuciearefoleac.. *«r<iww,c^y2^^.isnonunomojdoincei- 

Qi^xt (econdoloco deiis qui vel lig^cur. Commttnicer cnim ics: eaau 

fui navem rcficicndam vel emendam incerprccancttr Dd Iqunli is « qui «d 

pecuniam credideruhc » i»d.L^Uu eonfervacioncm\rei peccttuatecrei^ . 

m4vem.& im L iqtied (juisMvuAicuntuT^ dic,hoc ipfo cafacab^hypochecam in- 

cancum ad privilcgium pcrfbnalo confequatur , Uc poft gUfi Ssd&U* 

pcrcinenc. Cum inccrim in propofico Bart. Salicet. Fulgof.ibi. &tcnliit cc- 

dc Mcica hypochcca agamus nonigi- iam^W^r^»«^,licecisadeumdunca- 

cur jiua illa hiic accommodari poce- xaccaftimhocrcflringacjquandoquid ' 

runr. F.c quamvis mulcicciamilli,qui fuicimpenfuminconiervacionemrei» 

adrcfc^lioncm navispecuniamcredi* qua&prius ^lcecifueraeobligaca. Hugo 

dic, jus hypochecx cribuanc,^.viliis& vec^DoticUiisdonicaeximmat» ce3&- ' 

ierdam. Sunc camenconcraiionpaucii tumiilamicailiiceUigendumci&)qua« 

qq.iaiicer exifttmancuc (cnlerunc Coh- fi illi , qUi ad confervandam rem cre- 

noK.ts , Balduinus , ti/tg0 DemfcSm" & didic , ea expreilb padlo pignori o bli» 

VAttdcY.xntit {e) indd.bcis quorum opi- gaca cfrcc. Ncque cnim f inquic) co ior 

^ nio non folum cx eo probabilisfiL., corraclatur, quomodonavisoblige- 

quod nufquam in toco jure nollro cur pignori ,ledexiis,quibusobligaca 

caucum repericur, hoc cafu cacicanu cit diVwrfisccmporibus,quisljcpocior 

liypochecam conccflam efie, prajccr qua^ricur. Illcigicur cricpocior,quiad 

i/i./;»/fr^s6v/v. quam camenhoj^lionrar £amreficiendanip66ilniamcredidic^ 

tis probarC) ex iis» quai mot dicemus quanhimvis pofteHbrcf!^deric^d&- 

fnanifeftum eric ; lcd edam propcet Inodo iliud prius iitpponacur , faulp , 

xtxmmii^l^dJtnAvisde j rivileg. cre* qubqiicfuifle ObIigactmi»quQdfica- 

4S^4!r. quem ruptainhanciencenciam percaiBC^Iitrendpne.Connanusautcm» . 

ponderavimus. £c dacoprima^opi* ecli is eciam arbicra^r in cafu illius 

' • X^T i Legi* 
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Lcgiseosrqui C6|i/crvano!icm rci gnoris jurenon valest.poflponcretpr- 

pccii niam crcdidcnin illam pro ptc- HxcCbnnan. ejuem fequitur BalA. In va d <. 

rca prgnoris jure non obiigacam habc- tatc igicnr ifta no folum n ullu cx texci? 

rcniiiiiommnscamcnconccdic , cos ifto vaHdum dcfumi potericargumen'' 

iilis,quibus ca rcs prius obligaca fuit_-> tum. ut not Bdrt.in l. in arhbigiio eicrcU. 

fmc aliquo pignons nexu potiorcs ci- dubSc<S. & difficiie eCiam crit dc inccl- 

fc. F.jusq'; hancrarionemaffcrt,Qitia_j ledu iUlusL.quicquam ccfci dcfinirc. 

ncccflanirumptusparccmrcifaciunt, Quodfircmotisprtejudiciislntcrprc- 

cum dicantur cam immirtuerc,ut fi in tum, noftro remigio navigandimi , 

navcm ruam > qux Valcbar X. aurcis, ccrti quid ftatucndum nobis cHecfy 

impendi, neccflar46 V. jam habcs na- nenon diibitarcmus fubfcriborco| 

vcmXV.aiwconCujus tertia pars mca nioni l^onelii.In hanc enim. me vov 

cjviodammodo cft,', &quod adcc atti- primo , quod in jure noflro nulquaiii 

net,navistuaX.cantumaurcorumcft cautum repcritur,jlli,qui^^drcficfev- 

cum quod plus cft,mihi debeaiur, in- dani rcm pecuniam crcdidit,cam pro- 

primisqi fit dc ejus aftimatione dedii- ptcrca oppiujioratam ene. Non iojtuir 

ccndum. Ncchocfraudi efl:prioribus fatis tutum vidctur hoc ex tcxcuillo 

credicoribu5,quibusrelinquicurfacul- admodum obfcuro & ir:cricaio iflud 

tas pcrfcqucndi pignoris ufq;adcarn denimerc. Idq'; fccundo vdccmagis> 

l«mmam,quam valcbatnavis, priui- quoniatri tit rcdlc cenfidefatDoncll 

quam fumptum ^Uquem fcciflcfnj. intic.iHo nondecopnncipitliteraj 

Qui&hanc unam mihi gratiam dcbcc, tur , quando res rncirc pipnori obli^ 

quod nifi fupcditaflem illos fumtus, taeflcccnlVatLU ,icd co potiflimul 

cota fbrte navis pcriiflet. Atqi hincad qua'ritur,quii, alceri potior in pignori 

■cumfaltem cafii iftud rcftringit,quan- cfll* debcat.Nam hinc fanc prtcluppo- 

fdo quis credit ad reficicndam rcnij, ncndum,potiuspignirsab ntroqjlcgi- 

qua: prius alteri \k\\x obligata. Non_) time contradum efTc, qudm urindo 

cnim , inquit, cadem ratio dici potcft dc modo conflicucndi quicqMam rc- 

iniis, quar lbncinlpcnfjCjpriul<]UQnij decoiligiqucacquippccum regu\ari- 

rescftobligacacredicoribus. IdcoUl- ter, quotics t dc rc aliqua dubitatur ' 

pianus in utroq; (uo refponib loquitur fivc dilponitur,habiIitas omni alio rc-j 

cum fijmnjs funcil» nat^^cm obli- fpe«fhi prarfupponcnda fit , /. tjuttt/ldm 

.gatam aut mcrccs obligatas,quoniam mento. de tej}am. ufq; co,ut omnes ills? 

finonclTcntobligata:,noncfltctpotior qualicaccs,qu:r in Ic^caiiquaad r.(f>um 

fumcuu,quam pignorum caufa. Nam rcquiruntur , in aliis lcgibus dc aclu 

iflud , ouod pignori prsfcruncur hi ilto fimpliciccrdilponcntibusrcper/- 

funiptus , ab eo ducitur, quod qui fua ck cenfcarurj«f/</f;rf/ Bart.in l.pr^tcrM' 
pccunia facit, ut rci obligata! pignus critj.hxc.cvl.Jin ■vibon.rap.Aihcric, 

(alvum integrumq; fic crcditori,norLi inL.fi quis in principio tcfiamcntideleg.j. 
cam domino rci, quamipfi crcditori 
fumpcus illosvidecur dcdiflc, idcoq-, 

ipfum anceic- qui racio non cfl vera in tertio ipfe titnlus , qui de iis, qui poti-. 

co> cujus sere reperaca resefl, prius- orcsinpignor.habcantur,infcnbicur, 

quam tenereruripfaulliscrcditoribus qwod cum co , utrum pignus racicc 

Nam quod fccic,Domini gratiatan- contrahatur , nihiihabetcommunc_-. 

cum,non ctiam crcditorum,qirinon- Acccditquart6,quod tcxtus intHujtts 
■dum eranc , fccifle dicitur. Advcrfus diferte Ibquitur dc co, qui ad 

<iorainumigicuradionehabcbit,non confervationcmmcrciumfibiobliga- 

edvcrfus crcdicores,acqj ipfiSjCumpi- tarum ahquidcredidic-». 

Narrij 
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Natn 6xlidclpfoian^ mantfeftum £ffriibleam,SiemmvineovihCtiitem 

cH:, camprsBccdcntia quam fcqucncia tc,mult6 magis vincotc. QMinimd 

incelligcnda citc ca de re, qu^ pofteti- hunc inccllcdum minim^ admittunt 

oncredicon fuicobligaca, & quidcm vcrb^idJ.h/^us. Nam dum ibi diferr^ 

(cumaliuddilpoficumnonrq^cnacur) dicicur,merccsfuiflcobligatasilli,qui 

cxprcllbpado. Dcmqj hanc fcncca- pccuniamcrcdidcracmanifcfhimcft, 

oam contirmac cextus i» d. 1. quod quis non cx folo privilegio pcrfonah,uc cx- 

uavis. bbi tuculcnter probatur > cunf, 'iftimirVic iUe , Ifed propter, exprefllim 

quiiid reftciendam navem credtdit» juspignoriscumjurepnelationiscoii- 

nuUum inde jus tacitsehy|jothecds co* jundum pciori creditofipridren& pi^ 

fcquijucfiipr.vifum fuit. Nonigitur ftcriorcs crcdicorcs. 
tcy.z.iK d.l.iKterdum.dci^^xti hypothc- Non itaq; adflipulandum Conha- 

ca , fed pocius dc exprelTo pignorc in- no. Scd cum mclior inccrprccandi ra- 

ccHi^cndiis cric, ur jura junbus con- cio janinon fuccurrac, rencndus cric 

cr)rdentur. Acq; cx his cciam linnil dc- intelle<5lus Donelli, fccundum qucm 

Aruicur communis iUa inccrprccacio, rancum abcft, uc cx ilio cexcu coliigi 

qiix tacitum piguuii hoc ioco praefup- poHic , remtff oujos confetviMdncnu 

poAic. 'Qgpd 'verd -Connaniil» puieat^ -pitfcu.taia ' credits cft , propterea cadc^ 

iinlealiquopigriiorisjureeumVqui pe- -obltgttaiineflcf ^ ucpociibcontrarium 

cuniam ad rci conf^rvaciojtcm credi^- ejtns inde verifirniliter appar^ : Sdl 

dit»carrcris,quibu$rcscaob]igacafuit> ecncommunemihcerprecadolbeiliid- 

praefcrii.nuUamcercamhahccracionc. ncre quisvclic, tamen illius 'autords 

Primo enim quod iplc* ringit, pro- cam cxprefse rcflnngunc ad cafuni.;, 

pccr pccuniam credicoriii remfui^ro quoad confervacioncm rci pecuma_» . ^ 

iadam prcciofiorcm^ acqi adc6 prihii mucuo data cft, mccrim gcncrahccr 

credicoris cciam fummdm iilCegramj cootelQdenccSjremahterfefchabero» 

efletidnonrcmpervelrardvcnAnefll qtialidbadamdidamrcmAliquampe;. 

SarpiOs entm> ucexperieinciddocdB» et- -cunia credttaeft^ uc qindncimq; inccE^ 

iam(i res rcHciacur, noh tameh pro- le^himquiB fequacur^ excexcucajm^ 

pcerea prccioiiorr^diWsqu^m liii^ iUominim&probari polfiCjiJlum , qui 

tum,cum dcnovofuic xromparara vcl obrcmcmcndamcrcdidcric,camprO- 

pruilquamad cum fiacum dcveiiirec> pcercapignons iureobligacam habcrc. 
uc rcfcciionc indigcrcc. • Q^dycto^inl.idcm^,. eod. tit.de 

Deindc hxc inccrptccatio pugnat ex nummis pupilli compai ra rradi- 

cumgcncraiiillarcgula, quac doccLj^ tur,idomncsunoore|ta mtcrprccaa- 

femper hypochccam potiorem eflo tur , quafi inpup&Uo noc pecoli^i^L^^ 

privilegio perfbhali-sA etffm t,quifO' 4reccpcumiic>utapparecdEtQSci^j^UW 

wr^^%».i6<r^.H«cenimregQiaion^ ancecitads(£jusq;radonemhanctt^^^ 

e/l ccrcior,quam uc contra eam ex ver- ^ticX^onniinns^quoniam pupillus s lcu-' ^ 

bis 4/./ /<v^^^/»>»y&tis .oblaui^/quiG^ jolipccuniareseftemta^noAtiUhr^ttio- 

quam folidi inferri polHc. ne pignoris,qu4m racione domil^ta-* 

.Practcrca huic inccrprecacioni ad- ciceMcgcinduftipotioreft. 
redaturctiam,quod/>r^./.^*tf<jf^*Af///^- Hoc cnim Privilcgii Ie\ dedic pu- 

^•«,dicirur,cum,quiad confcrvario- pillibjucrcm ipforum pccuniacmtaril 

ncmrcicrcdidic, po/lfifcum rcJiquis jurcdominii vendicare qucanc ucHr- 

pracferri. Nam cii|niifeusiflipnBfertf^ n&l* ^*ifMiti$fxf^mwU.3,dereb. 

cur,veriltmile &nc non eibcum pocid- irir: Aiifiimei prbUcedaiii delnilico 

rem efle illisiqui pignus habeflityquip-' eonfttcticum t&.mLfm frefenis. de rd 

pc cominre^lariccr ecnmfiico p» imdicMt. i<lnnqne «ace i^Gsm finfiE 

t 
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jSjBruJ^m4^,fium^^ mofl6exprefi^€amqbc»iilimiiiatiid 

xipaxx^vB^ldmmu mM&tUtt, Deniqne datafit>ut tcoGtflimdi^itaJfifi/, Bari. 
WCgtaaimkmkMihfttJt: ^iqualitatJoi, in d.l mterilttm.&iUSdUett,& Fn^tfiMi 
advercendum» quod Jullmianus cb J^fjttd.Lcreditor.Jicert.petatur.Rip4i'nii. 
loci dc iis tanci^m agic , qui ctfi poftc- \.Ji ijuis cum tutor. Negufant CttntMtm 
riorcs iiypothecas habcant, tamcrLj Vanderanus in d.locu. {g) 
proptcr privilegia lcgibiis indultaan- Movcntur auccm primo pcr tcx- 
tcrioribus prxferancui , utrum veru t^MninLftventri.^.Divus.deprntic.cre- 
tacicam,anver6 cxpreflamhypoche- cUtor,&inLi,(Uceji.bon. \x\ii probatuij 
i»i]i.l)abeaatji6hiatisexplicai.Potii!b illis>quiadrefedioiiemddmi]s credi- 
igitur hpG ex aliis legibus eam inxer- 'derunt ^ hdc pVivilegium conceflumj 
^cecacionem recipiet,Mt in cafibus> iii efie. Deindeper text. m d, /. fWM/ qtm. 
quifatus jure caucumhont^peritur » ~ca* ubi idem privilegpum compccic i]h,qiji 
. cttan^ hypochecahi competere , ilite)r ad emcndam navem nMUuo dedic pc- 
ligatur dc hypotheca cJcprcfse con- cunianii Tcrtio pro fc advocanc ccx- 
Vcncum fuiire , qu^m uc indc concra.* cum />; l.licct C. qui foticr. inf ign. ubi ex 
juriscommunis rcgulas coUigcrc vc- hocpnvilegiois,quifecundolocohy- 
limus,cacitamqihypothccam fincpa- pochccam acccpic, praffcrcur priuri 
. ao Juftinianum inti;oducere voluinc. credicori.-Quarc6 idcm difcrte proba- 
Ea enjm iemper efi capien^a intecpre- re vid«pir m^. §. his confeqHens, tmih. s/e 
tttioitperquamiiirivm corre^o ev^ 'tt^uiiitjUt. Namibiilh,ouiadVema1j^ 
tecur. F t i ta cextom ill|»|aiateUexic ^ .qnam emcndam credid^runc ^ r efe- 
ffp var^0 jigrttm , qtiam feqouatur runruf iiiter illos , qui ex pr ivilcgio 
communiterDd.&ctiamO««rf«<«r & prjcfcruntur antiquioribiis creditori- 
) DoneH in d. locis. (f) Quar quidcm in- bus.Facit eciam texcus d. l. interdam, 
tcrprccacio vclideomagis locum ha- qmfottor. mpign.hab. Quja veroJiuic 
bcc,quoniam manifcftu m ciljn^ipcra- fenccnciar obftac cexr./// d.l.rrocuratorts. 
toreni ibi hoc principaliccr conAicuCr %.pUt»e de Tributor. aclion. idco ad iliam 
rc velle Phvilcgia prxlfci^s ccrcis re(p6i)dcnc,propcereaibipnvileg^am 
<^bosconce(^iOQi|cradQCein looum 'n6ttcoi]ipi»ereVquia peciinia none- 
nOtt habere. I^c emm tantd noinib nicexpre&iicrediiacaula Vehdicicois« 
ypjj^Tpgffi^ *«iMpi>ypagl»ecanfl ooa>. id qqo^iifihQe^ tTtalicui privilegium 
4tra jusanciquum denovoincroducere- indecoinpiscat» neG^flari6 requirunc. 
jvdluiire. Cum indu»ilaad unum finem Hicfi fquisrcmotis authoritacibus 
concrarium effbiflum ibrciii non de- contranici velIcc,illilancd]fficilcnon 
bcanc. Kx quibus candem omnibus clictcontrariumdcfcndcre.Namcum 
efficitur , nUlio jure probaii polVe, nuUibi jurc noftro hoc cautum repc- 

3uodisj quiadrem aiiendam credi- riacur,concraver6xexc.//r<;/.§.^/^/7^.gc- 
itfCfimpropcereaobiij^camhabea^ nerahterpjrobec»ieum (^uiadreme- 
l^onicaqi^oGfinelb^temer^aaeve* mendamcredidit, aiiUog^udereprt- 
jranduraj»;(ed iuzcft generalcm itm* *vil^o»acpropterea in triburolnvO*- 
\ta!tJu^itM^,C^pgfior. (inehteuta* cari,mciu9An^'vidiscurinhkrercvcr- 
tion^' Qenncr^ coocludeudtun ,poiios bis illius texcus & generali regulx inde 
,e/l4^^.tacica> hypochecshuic. credlto» 'dedimcfe, quam din.inclioni ilh ab In- 
j;iminimc compctcre. terprccibusfinelegumaudoricaccad- 
■ Reftattucvideamus> anfiltcmPri^ invcriKE. Nccobftatid^quod dceo,qui 
Vilegium aliquod pcrfonalc habcac; addomum rcficicn^m vclad navim 
Kccommunicer exiflimacum cft, hoc emendamcrcdidic,habetur/>?^('. §. Dt- 
gencrali^illi qui^d rem emendam '^iim^&itidJiqitQd ^»«r.Huc cnim in hif- 
pecu^iam credidit, cpncefium efle^ oefii£H(p6Ctebusob'piibIicamutiiita.> 

tem 
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tem rpeciali quadam racionc incrodu- 
Atin* eft,quam in propofico locunij 

non iiaberc,ratis a nobis jani cft oftcn- pcrfonali,/. ^fis. C quifoticr. in pign. mt. 

fum, C[iiody cvd i/t d. l. lice^.cr ^i^.^. hts jingel6' J^^n l. Vrivilegia.& ibt etiam 

confiquens & in dMinterdum. My qui ic- .Zafde fri,vil^.creditor. F.x.quocciam 

cundo loco cccjdidic ad rem cmcnda» Crfvilcgia ijl-lpcf fbhali^ appcl- 

prjcfcrcurpriori ,hoc cum dcmum lo- Untur. Kftautcm juris plufquam ma- 

cum habcc , quando quis fimul fibi dc nifcfti,obligatipiics pcrfonalcs & indc 

pignorc cavic , ncq; cam cx Privjlegio dcfccndcntcs aaioncs pcrjTonam can- ( -) 

aliquo pcrfonali , quam cx co dcfccn- tum dcbitoris,ciusdcmq'', hjercdc* h*- 

dic,quodpignorisconfticutiofacic,uc rcditario jurc fucccdcntes fcqui folc- 

res iiummis illis poftca quqfica fua cau- rc^ /> exfaclo. £. vcrfunde fcio. dchared, 

ia.id cft,cum pignorc conftjcuco cran- inftit. 1. v. C.ft cert.fet. l. i. ^g, c. deha- 

fcacad cmpcorcm_cuudcm & dcbico- red. aff.l.qHOties.*d£hared,inJit.^ \\ 

rcm. Hinc cnimfit, uc prarvcrtac cau- Tcrcium vcropolfcirorcip rci mini- 

fas omnium aliorum, cciam anccccdc- hac comitari, Ljin^.^n.de cpnirah enift^ 

tium crcditorum , quibus rcs priu^- lMonadverftts.C.ficert.fetdt.h.%phxre\ 

quam cifcc in bonis dcbitoris,non po- fracefto. ad SCtum TrebeHi. l. A^iiinum 

t uit tcncri ; cum autcm incipit cjus cf- gtnera. verf.in ferfonamJunifagUn 'ver^^ 

1 c , cum luam condicionem rccincL* : eufidemdeatcion. & o(/ligat.%jn ferfpnam^ 

qua:cft,uccioppigaoracailc,qui inc- lajltt. de acliott.. Confentancum igituif' 

^^mconiparandam mucuayirv Idcoqj Omniliocft, Priy'i(cgia.iftacontratcr- 

rcxcus/;»^/././/fr/, rcquiricftacimdcpi*- tium poftcflbrcnjL nori compe^ro- 

gnorc convencumcQ'c,fatislK)c ipfo Qijacnimquscfo raciortjchync cond- 

dcnocans,nififtatimdecoconvcntum hiinc comjjcllare potcrit crcditori • 

clTcc, quod tum nonpnefcrrctur, 5d cura nuUam ftdvcrfus cura habcac 

quod adco jus iftud pra^lacionis pociiif €lion#m > iirie a^iorif vcr<^ncrao cx- 

cxjamdiitaracioncquimcxpcculia- pcpripofliCi/7if^/£/^^^?^§.y;^^>.^c> 

riquodamPrivilcgiodcfccndac. Sie- i«r«/. AtOj hinc ^cncralitcr tra- \ 

nim is, qui ad rcm cmcndam crcdidic, didic Bart. in dXftcum dotem. %.fin.fi- 

Privilcgiumquoddampnrlacionisha^ h^. matr. quod dominus rcl fcinpcc ' 

bcrcc, nihil ianc rcfcrrccncrumfta- prxfcraturl^rivilceiopcrfonj^i, arg.L 

tira, an \tv6 cx inccrvallo dc pignortf tx faclo.iH frinctf. de feculio. * * 

convcntumcrtcc. Ucproindccxhoc Exhoctctiamlcriptum reliquic je^- 

ipfo tcxtu manifcftum fiat, hoc .cafU pdini.dahimut.^.Jiquiscumtutor.dePri- 

Prlvilcgiumnoncompcccrc. Idquod 'i///-ff.rtfl/»^.qaodafiiorutclacpcr(o- 

(^\CcnCitZafind./. quod quisiftfn. {h]: fialisprivilfcgiata nondctur m fucccA 

i| -Qniatamcntprioropiniocommu-»- ibrcmfingularcip.- CurvcrdrcsaUtcc 

, nibus Inecrpp-fuftragiis cft comproba. (c(c habcac in hypochcci , divtfriicati^ 

la,^ tcquitacc non carct , idc6 ab ca in ratioiB promptu-cftj Haic cnim rcma 

judieandorcccdcndumnohcrit. Mo- ip&mafficif,& jusrcaIctribuit,§.//>^ 

dokoc tcnCamus,quod ctfi fccundum Servtana.Inf it. deaitidn. Non mirtini^ 

eam demus privilcgium hoc cafu com- igicur,cur cum rc ipfa tranfeit , /. alie- 

pctCrc , id tamcn contra eum , qui do- natio:dtcontrMh,emftJ.fidebitor. C. de di- 

mum iftam poftca cmit^ucalia ratio- Jlraft.fign.c. exUteris.defign. & quod 

ric acquifi vic , locum non h^bcac , ut is cbh(cqUcns cft,coAcra qucmcuaquo 

proptcrca dcbicum iftiid folvcrc tc- poflcirorcmcompccac,/. rf/?/^;»#»y^^„ 

ricacur, &caufa crcdcntispociorfiL*, ner4,djt4Hion.^ohli^at* "'. ] ' ' ^ 

qnaracracnti«, ,v • . . • ; 
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Rd eadcm IJsntehHa militarc vi- 'sy.ohf g. coKftm&fin. Jofiph, LtuUm, 

^ 4ctur tcxt. in %. opimim attih. dt decif. ?eruf.4S.n:i7. Aftn.de txecm. §. 7.C 

tithAgHdjrcis & l.final.cum auth.ftj. j^.Eman Suarez. com. opin. lit. M. n. 27^. 

C.dc pign ' vhi dicicur, cum ad hoc i- Covarr lih.i. var.rcfol.cap.j.n.}. ubirc- 

pfum murqav-ic, uc milicia cmcrctur» ccpciorem hancproficerur,3c noviH 

candcm pignoris iurc^pcrfcqui poflc : firmanc Anton.Fab.ltb g. copijeB. c. u. C" 

il vcro noilus fic crcdi?or,quiad ipfam Andr.Rauchb.quaftj.fertotJdorl.in Em- 

jDulidattttftucusrvit > tuiic ed^^ iiiios forjiirjit.p. «. 7«/.1)lQrirtlbs alli^cCe- 

Ctcdi^o^^1fticUc& viiuemihmm,opin.qud/t:744.\\Qet\^ 

dimiiq^^cmemkm-mnina!^ cre^ '^txxMtii^amfmm 

didir* noii tanjto carccriji crcdirori- Mordt^tdfs^jt. ^. 

bus,fcdcciamuxori&libcris(*//^/V/- id) ' y.iCujdc.lib.ip.obfc.i0, ■ 

*i/«r)praifcracur, idex jurc cacicajhy- (^) Tt Anton:Fabr.d.c,iu 

pochccar , quam in rc habcc ficri. (f) Vidc Fabr.d.cir. 

Qucmadniodutn hoc cxprclsc conctr Jacob.Butring.in d.Llicet &tnd. 

dic Negttfdni.depigndtpciindo mtn^.^i ^Lquodquis Hartm.Hdrtm.d. obf.g. <o/.fn. 

tart. rt.2r. jTed )*ef^o>iideti potdfl'^i^$ 'h<m&J^jfnfconfpj».2s.dc^dir*id€imiii 

kki^4}t/^h'&hMi^ prtvile^tfhi rperiblMle creditori &o- 

Uk 6ifo'e9gpire»^r^'diXSlHt^ ^ro > ciii 8&teacftdiam*bypothecam> 

«a^tiifi mV» duod dcdcntyConctdit Cdit^bftonirdi^imJ^* | 

cucpwn^tradfriicut,Vicoblii^^ ' 2.obfc.if.n.rs.Jo4n^Petr.SiirdJedliment* | 

(jy^^^Se^icurtibVif^ ///.,r./r/^'//.^j'.»/.e^^.ubicommuncm 1 
fiiftdp.r^.h.j^ comitiuncmdiccns, pronunciztiLudov.Me^rot.confj-^.n.t. * 

jj^OV.VttaUib.^.vatiar.lecf.c.jo.CAVdl. (hy EtaiungizAvt. F^tb.d.c.r/. 

^fi»Btt/i:op}n ^.7^/. phircs dtiins;''''^ " .. ' (i) Id rcdliflimc quoqi doccc 

(O Hdrtm.Udrt»i: pTdit.ifbfeinf.'^: *ibiJ.e.^» ' 
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^ dBus rolmtani uUerim trMhtndi tm nmtinonmutatur, 

funt,qn^mnecelfjrio inferunt. ^ 'CltMtor confemiefis j.i^fius fuum yrndi-' 
4. EjfeClusrolitntatemcaufantisdemon/irat. tioneyel quocnn^mtido diemrijm 

CaHfam dupHcem effe , tucejfariam & f*$' fi$nori4 an.u iu , etiamfi res pcfled 

"atataiu in imnukm iAttvrit rtd^at. ki^ 

KitSffi^' Siykeaimitaiimtet^diebu^ mer.n. 

tnr. re. L.jitixmus C. adyeUejm. declaratur^ 

/. DccifioLgeneraiis ex aluitta qitAlitate fa- jj, AntoniiFabrijudicium deMsinuso. 
8ittiitati,quam}CtiiiOH coafulerA* Mquuaa ttrtbrinamprtjtatnr. 

PTgnoris obligacio confcafu di- hancopinioncmcommiiniccr apprai- 

ftrahicur <Scdillol7icur,/.j.C^(r r<r- bacara ellc, alc Vui^ff.in A. ^^.fj tccinn. 

wif^^.pi^nor. Idco ficredicor, ucpi- Ideoqiabca, quanciiiiiviscorcranum 

gdus vcndacur,conrcn{aic, hoc iplb dcfcndcric,rcccdcndum non ellcmb- 

pignus. fecutacamcn vendicionc, hbc- ncc idcm m d. Lj. C. rtfuip\ pigmr^ 

racur^/..^. %.fivendit. qkib. mod. ptgn, vel quani eciam cenuic NcgMfaftt. pigHor* 

tiC rei^ titewtbr, A ^art. princi^jt. j^f, ■ (y 

uhi obligua alceci edam pignori dc- X>9n€8, Jafi^t9rxdp, 14, Wefitihecmfit' 

tuncoa&irericjpignusfuumreminnic rdi,\quibus mod. fig»' vel hyfothe€,fiiv„ 

intclligicup,/. titim mftr»&%,fin. & l, Menoch. defrdfumft. lib.j.pr.if^mpr. ttp» 

Tditlya epd. ttt. Indc qiitiTicur , an hoc Movcncur aucem \{\pcr d.l.raulfff,dum 

cafii, ubi voluncacc prioris crcdicoris ibi JCcus difercis vcrbis relpondcc_,, 

pignusaIrcriobhgacumcll,juspigno- Scmpronium anciquiorem credico- 

ns in cocum remiflum ccnfcacur , aiu rem confencicnccm , uc debicor ean - 

vero j us pradacionis cancum & propc^' demi^vni Tido credicori obiigarec, jus 

rea credicor eonTeiuiens poft iUum* lui pignonsreinifi£revideri,iiOfieiiiin 

€ntcon(aific,|i2reruipigaoristtciad^ terciuminiocumejusiiicceffiflei &i'- 

huc pofllc : quippocum > uc Mudieus deo medii c^edicoris mdUoireAl 'caiiA- 

aic > id nuila icgo lacis manifeilc dcci^ iam tf£c€tzm, 
ibm ncque de hoc inccr ipfos JCcos Dcindcnitunturvcrbis</.§.jf«./. 7?. 

convcninc videacur. Nam ecG Pauhis //«ij.Nam & ibi JCcus de credicorc,qui 

d. l. l\tulus. M.oden:inus tn d. l. Ti~ fubfcripfcrac fub inrtrumenco , in quo 

t/us, eoinclinarevideancur, acfipeni- resalceriobhgaca fucrac,rcfpondccpi-, 

cus rcmiffum eflecpignus , concra ca- gnus,cuiis,de quo qusi icur,con(enfic, 

daenMarcianusl9il^r/&0r. ^fuecttiit, inintm^eumriecinere pofle. Quia ve- 

qttifotior. in fignort, £i(£H qu^ioneni r6 huic rehcehdaBobftat vextJftLjMik^ 

«fle» &qmdincer eos adum-flc , cohfi- ittis. c. ad re//tjaitJa}n |}ighoHs renuh^ 

dcrahdttm rcfpondct, hoc ipfo pra:- ciacio failaimulicre reftringicur can^ 

iuppoheh8»ex(bloconfcnfu de rcmif- cumadeum^cujUs refpcdhi conlenirr» 

lionc non flatuendum, icd id ahunde falvo ihterim, quoad ahos , mancnto 

petcndum clTc. F.x quo fadlumeflec- pignoris jure , idc(\refpondenc, iftud 

jam, uc Incerprcccsindivcrfas diflra- cxpecuhari quodam mulicrum favo-» 

^ Oi fuennc fcnccncias. Accurffcnim rcicafancicum clfe,cxbacipla (pccia- 

§.y?/^f««»,cxiftimavit,indubiopi- licacis racionccolIigcncc$> i^imalcuii» 

enusbocipfo>quodquis,ucdteriob^ ri^alicarfthaberci* 
ligecur , tohfind^ j, pcniii^ remiflum ' iddutcartidi AccuriC kieL l Pml. & z 

C(sn{eri,quenifequicur2?ir/.i^d^/ir/. <ii^.'Cil!rr^OT^/!f^«.€ohciipucavic,' 

jittaL 'C,elereiit^.figitmr. Joan, K^ndf. in per ejunnodi confchfllhk, pignus faui* 

dddu, adSfecu/at. Ut ftiir, di aclioh. & CibnreQ>e£lu cjus , cloi quis confinfic»' 

dhtigat.A/berjn/.jitiiattus,CMV€//ejan. COnifliim lideri ^ .aUofU^ 

JfaiUdfC4firJmLijk9tK*rU%a*^ ' - ' 
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fpedii ralvum atq; incegriim adhuc 
manere. Idq; fecutus ell: Jacob Bucrig. 
indJj.(jr ibidem multis defendit Salii.atQ^ 
etiam Fulgof.ibt ind, %Jitecnm :nd. 1. 
pWw.hancopinionemvcriorem c(Ve 
aflcrens , & eandcna fcnfiim commu- 
ncm & rationcm naturalcm di^laro 
proficetur M.olina:us /«/r^f?. deufur. n. 
6SS. cujus vcrba mencione nulladeco 
facla,ncq; criam quicquam addens fuo 
morc cranicripfsc Caball. Milleloq. 
447. Adfi;ipulatur hilcc Connanusv/z 
Comment.jur .civil.lih..^.c. ifl. n.y. idq'uc_; 
pluribus tuecur Mudarus de f ignorib. 
tit.qnib.mod.f ign. dr hypothec.Jhh/tt. nu. 

& f^({' (^) Advocanc hi pro fc rc- 
Iponliim JCci/^f/^^/f-f/.'/». & pondc- 
rac Salic^c.quod ibi in cafu^quo volun- 
tarepiioris crcdicoris rcs altcrioppi- 
gnoracafuicjciicicur, fccundum pocio- 
rcm cflc : Ipfa cnim comparation js na- 
tura denocare vidctur , corfcnticn- 
tcm, ctfinon flcpocior, nihilominus 
tamcn veluci pignoracicium admicccn- 
dum , atq; catcnus pignus rccincro. 
Tum quia comparacivus poficivunij 
pncfupponercfolcc. Tum cciamquia 
alioqui fi penitus cxcindtum eflec jui 
prions, lccundus non cam potior, 
quam folus invcniretur,ut aic JCrus in 
l. 2. quifotior. in pignor. Magis urgec, 
quod in vcibis fe()ucncibus, ubi ex 
profc flb dchocagiLur,aic JCcus, fa<fli 
cfl!e quieftionem,& propccrea,quid in- 
tcrcosadumfic,confidcrandum.Hoc 
cnim ipf) Qcis innuic, cx folo confcn- 
fudccociuspignoris rcmiflionc norL» 
lacisconfliarcacdexaliis ncgocii gcfti 
qualicacib^r.id pecsndumeflc. Undc 
porro (cquicur , nifl res gefta aliud prx 
feferac, indubio exaliis juris rcgulis 
paulo poft adduccndis hocdijudican- 
dum,&:cum hx rcnunciacioncmmi- 
jiimc pra:f imcndani fuadeanc > ncquc 
hoccafu cxiftimandum, quodcrcdi- 
lorconCcncicnsjus fuum, pcnicus ro- 
miccere volucric , flcuci confidcraL, 
Mud£Eus. 

Dcindc adducunc ijHbemus. C ad 
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Velkjan. Nam quod ibi dc mulicrum 
renunciacione lcgicur ,non ex fpcciali 
quodam mulicrum favorc confticu- 
cumcflc volunc,fcdpotius cx gcncra- 
libus juris rcgulis dc inccrprecandage- 
ncrali rcnunciacioncjuc rcftringatur & 
coardlecur ad cafum fubjcdum, iit 
fcnficcriam gl. verb. coarciettir.in dl 
jubemus. dum hanc gencralcm inde rt^ 
lam collizens alias LL.concordantcs Adh- 
f//,C7' intcr h.ts ctiam d. l. Panlus. F.x qra 
communcm illam diftinLlioncin in- 
tcr mafculum & faminam ciinquani 
inepcamridctMolina:us. Tc: iio mo- 
vccurSalic. co,quur.ir{m lccunduscrc- 
dicorconftnfum prioris cacaiicum dc 
caufarcquiric, ucilliprxfclracur, non 
auccm ucjusiilad pcnicus colhcur. Id 
quod cx co iniinir'eftunicft,ctim fibi 
tantumconfulercvclic, non auccm u- 
liisprodcfle,ucconcingcrcc fiquidcan 
aliorumcciam rc(pc^lu pignus libcri- 
recur. MinimeigicuraLlus iftccoiKra 
incentioncm gcrcnuuni ad alios cciam 
porrigi,neq; adeo indc infcrri poccnc, 
quafi juspignorispcnitusiiiblatum fir. 
CumaLlusagcncium contra intcnrio- 
ncni corum cxccndi non debcant,/. 
non 077jnis.Jicert.pet. 

Qiiarco tam Saliccc. quani Fulgor 
accommodanc huccnram ilijm jurif 
rcgulam, qu^cdoccc, Aclus |ncfi' ^ 
voluncarios non eflb trahendos nifiad 
id, quod ncccflario indc fcquicur, /. 
Juiuntii. tibiuot. Dd.de condi^L indcL L 
ad prohationcm C. de p obat. I. no» idcade 
iiberal.cauf.^2Ln\ cx eo,qi!od fccundus 
confcnfum prioris rcquirit& hic con- 
fencichoc cancum neceflario fcquitur, 
uc fccundus illi prarfeiatur^non auceni 
iic jus pignoris pcnicus rcmictacur, mi- 
nime icaq; hoc indc dcfumi poceric, 
maximc vcro (uc quinco arguit Mu- 
dseus) cumhic dejuris rcnunci^tioic 
agatur,quxpcrfcftri£li juris cftiicquc 
prarter ca, quac cxprcfla funt, quic- 
quamaliud comprchcndcrc Iblcii^,/. 
emptor. § . Lucius.dc pacl. Lfiex plMribtis.de 
folut, Echabct omnisrcnunciatioin fc 

vim 
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vihi (laandaflft donacionis>qti9c nun- 
•quam prarRimicur, ubi alia conjc^lura 
Capi poceft , /. cf*^* indebito.de probat, 
Sexto a coiircnru vcnciicione pi- 
noris adhibico fic mferc Connanus. 
Ccrcum cft , fi crcdicor cohfciUcriCjUC 
dimidia pars pignoris v<sndacuf>hihiU 
ominus iii alccf^ parce jus pignoris 
Bdvmii & iact^rttm manere-. Idem er- 
g6flaalendum in pignorc , qilod plu- 
fibuscredicoribus poced fudicere , uc 
licccvoluncacc priolris crcdicoris iftud 
oppignorctur fccundo , illc camen ni- 
hilominus ui reliduo jus ruum reiinc- 
aCj ncq; adco pignus rcmifiirc pcnicus 
inceliigacur. Confirmancuriuecrepci- 
nid aig^nkencd 4^ederuiiApi!db Fif> 
iiiis entm propcer quem debicor vd 
credicor liecandos eftfolicicns de coo - 
ienfii prioris «Srcdicarisaeft, non ucilii 
res oppignorecur,acq-, jus rcalc con(e- 
quacurfccundus. Hoccnimfinccon- 
fenfu prioris credicoris confequi po- 
teft , uc paccc ex tot. tit. q$ti potior. m ft- 
^nor, Sed uc nonobflanceprioricaccj 
\ ex prima obltgactone quselica^priori, 
meliiis cavtiattlr fiscundo. Achicfinis 
Hon iprum jUs pignoris Goacernic, fed 
pocius jus pfiOricacis , quod edami 
abfq; pignoris rcmilTiontf crconfcn- 
fii prioris confequi poce/l lecundus. 
. Non ergo cfl venfimilc, vel debiro- 
reul vei credicorcmcon/cnrumprio- 
rcs idco impeccaiVc , vel hiinc propcc- 
irei cdnftdinfle, ucipfum juspignoris 
^rOi^lus iremittat-Cum pr^cipale pro- 
podciini agencium (empef confide^ 
irandcininc, quts necedi^4m,fi cm, 
IP^aHo^ Vcrdyix uilare magis, quanu 
C3t finis coilfidefacibne deprchcnda- 
'X\xc fern Hon novant. C. dcjudic. Bart. 
in /. /. §. fn. de donat. Undc eciam hic 
locum invcnic vuIcTacaregula,qua tra- 
dicur, ^iducia ad unumfinemaiiun^i 
c^perari non debef e j /. UgdttkkMiker, 
dftdd^, legdt. & ooA(en&m adununi 
fliidm pndlicnm i ad alium excenden- 
dtim non efie , l. /. dereh,w* ^Jkhith 
uU Idcmfundacur o^voargumenA 
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co ab cfiTe^u ad caufam, quod jiire rio- 
ftrolicicum cft, &4rg. l. ncnCodiril- 
lum. C. de teft. quippe f cum ex ci^cdu ,^ 
animus & voluntaigcrencisnve ^ir_, 
ica dicamjcaufancis prxfumifoicacuc 
docec ^4^6 drDd.jn 1. Cfinfitt, C mfiit. 

CoiKoiius auc^b ^ prioire credico- 
Ire adhtbici efie^s hon eft ipfumpi^ 
ignus fivc iusrealejpignofistfiquideni 
hoc abfqj illius confenlu pocuic con- 
fequi fecundus credicor, ucclarurrLi 
tll, fcd pociusjus pncjricacis vcl prx- 
lacionis, M.odo fi quis ab hoccffeiflu 
ad caufam , id efl:,conieni"um prioris 
crcdicoris argucric, facile dcprclicn- 
dcc , nuilam ihde ^iisaorii remij[fi6> 
hem coUigendanii; 

QUodtuccommodifiaCtfeeuA- $. 
dum reguias Dialedicorum adver- 
cendum ^ duplicem eile caufam, aliam 
hcceflariam, aliam fufficienccm, Fcj 
quamvis ad caulam necellariam ab cf^ 
fedu rcCleiniferacur, ucpocCyCUmbu- 
flus efbergo in ignc fuic_i. 

Ad Utwam hunehab efi&du noiU 
'itiSth (iimicur arjsMmehhiin aifirmaci- 
Vomvhqpbcefi dixeros Hicmorcuus 
feft> efg6fliicbccifus:qaamvis'diimj 
liaec cib(a(iciiifficiens , camcn hon eft 
hcccflaria j ideo hon valec illacio. 
Sic fi ipfum pignus confenfu pcnicus 
femiccerctur, clfct (juidcm hxcfuffi- 
cicns caufa adhoc uccrcdicor jusjpri- 
bncaciscohfequacur , noncamehne- 
teilaria , quippc cdin eciam fih^ 
pnhrtcatsem cohfeqiiipofficiecundas 
tredicOr.Noh igictir ex hoc effe^ti pi- 
l^oris remiifio iofcrri poceric magis» 
quam in exemplojam di^o: fed coh- 
fideranda cfl' potius caufa hcccflariaj 
qua.* cfl rcnunciacio prioricacis pcr 
confenfum. Uc enim fecunduscredi- 
cor prafcracur priori , neccfle efi, uc_* 
hicf cnuncicc juriprxlacioiiis ^ iecah- 
dumhahc igiciu^caufbnhepei&Hanu 
eohiehfus i. prioire credicore adhibi;^ . 
tais inceiligendus eric> & cum eafepa- 
j^ca plaB^ fic ab ipfiuspignoriscocalt 
^emiilione , &finehaccfi£^m eumi 
UUU ^Hem, 
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qiicm defidcrat credicor fccundus ha- pcum cft,licec furcepfa ftieric vcndiri( 
bcac , fcquicur indc cciam confcnfum li camcn mucuo.eonfcnfu illa dillblu- 
prioriscrcdicoris canquam caufam ica ca fueric,lalvum adhuc manere jusi 
inccrprecandum cHc , uc jus caYicurrij gnoris , uc probacur m d, /. iHfhntiu 
pnElacionis,nonaucemipfumpignus ubi JCcu$cjushancafFcrcracion< 
rcmiflTum cllc , ii^clligacur. Pro ma- Neq; n.omnimodo crcdicor rci 

jorc hujus argunrcnci confirmacionc pignus, fcdicademum>G empcorr< 

inducicciamnonopoccftccxc. /«/.^^^?- rccineac. Nam vel hincidem rtacuc 

luntAte. quibm mbd. f ign. vel hypothec. dum vidccur in confcncicncc opi 

felv4t.\ih'\ Jurisccnfulcuseodcmargu- gnoracioni , uc is pignus non omi 

mcncandi modo ucicur. Quidam c- modo, fcd caccnus canciim reroifi( 

iiim vcndidcrac voluncace crcdicoris incc41igacur quamdiu fecundo crcdi- 

pignus , neque camcn cmcori cradide- cori rcs oppignorata raaneac , ^cbicp 

rac, fed cumconvcnirccur, fuiccon- vcr6 ci foluco jus fuum pignorii li*- 

dcmnacus in id, quodincereH,dubi- hilominus falvum manerccumpi 



cabacur , an falvum fic pignus credico 
ri, &falvum eflerclpondic JCcus,ad- 
dens racioncm. Hacc cnim accidcro 
pocuificnc .• eciamfi non voluncaco 
crcdicoris vendidi^Tcc. Kcce hic cciam 
ab cfFc£hi ad caulam arguicJCcus,pcr- 
indc ac fi diccrcc , Voluncas illa credi- 
toris vendicioni acccdcns non cfi cau- 
cfficicrvs , ncq; Operacur hoc, uc fbl-. 
vcrc pofiic incercflc, cumfinccapo 



fcrcim in apcrcofic, vcndicioncm jus' 
pignoris forciusabolcrc, quamoppi- 
gnoracioncm, acq; adeo exconfcnfu 
vcnditioni adhibico remicrcndi ani- 
mum evidcntius app>irerc quam 
confenfu ci edicorisacccdcncc obli 
cionipignoris. 

Cum auccm huicopinionipluri» 
mum rcft^agcncur jura iupra addudla> 
ideo qui hanc ciicncur,adillaectacOf 



tuifictliocfaccrcdcbicor. F.rgonoru nancur rcfpondcre. NamqHodacci- 
ad hoc ccnfecur prarfiicilfc volunca- nzzadd. L raultts. Salic. confidcrac^, 
ccm, ica uc fibi in eopra:judicarc volu- quod JCcus ibi non dicicCrcdicorcm 
ilfe, dicendum fir. Ad exemplum ica- pignus fuum vcl hypochecam remv- 
quchujuscciaminpropoficoliccbiL. fiflc, fcd jus pignonsliii.acqucindo 
argucre , confcnfus pnmi crcdicoris vcrba hafc dc jurc pcfclanonis inccr» 
non cfficic, ncq;operaturhoc, qilod prctacur. F.xillimanshoc propric cl 
debicor ponlcconllicuerejus rcalefe- juspignoris, &hocpcrcon(cnfum 
cundocredicori,cum fineeo hocpof- fercmiflum, falvo manencc ipibj^ 
ficfacic: F.rgo non ccnfccur pcr con- gnorc. Idq;colligiccciam c.\ eo,quo( 
fcnfiim fibi prarjudicarein ipfopigno- JCcus ucicur verbispra:iencis ccmpo- 
re,fcd cancum in jureprioricacis.Hinc ris,pignoris fui.Hoccnim ipfo,pignu8 
cciam cxcademl.. calimedioprobari adhucdurarc, videcurinnucrc- Sic 
poceftopinioifta : Qnxcunquedcbi- quod ibi fiibjicicur, mdiorem fadam 
ror finc v'oluncace & confenfu credi- cfic caulam mcdh crcdicons»idim 
coris liciccgererc poccfi, iniiscrcdi- provenircpucac, quiaprimuspropu 
cor prior psr voluncacem fuamadhi- confenium fuum r^iiLlus fic pofleri( 
bicam non cenfecur fibi voluifieprar- omnium, & exhoc quoq; infert, ji 
judicare. Ac dcbicor jus pignorisfinc praclationiscancumrcmiiTucflc. Ai 
confcnfii crcdicoris alii confiicucrc^, huicincerprccacionitancum cribuic,i 
pocefi:. Frgo refpoclu ipfius pignoris tcxc.illumprofcaddticcreaurus fucril 



non ccnfccur crcdicorconfcnucnsfi- 
bi prxjudicarc voluific». 

^cccdic deniq; hifccquod dccrc- 
ditorc confcncicQce vendiboni rece- 



Scd animadvcrcic Mudxu5,iIIam co)c-^ 
rabiliorem cfic , fi hocPauIi rcfponfu 
in co eflcc ric. quo dcordinecrcdico . 
ru a^icur, & qui pociorcs inpign. hab. 

Ac ci 



1 



A( cum 1ii^beatu)r/«^^ ///. ^f^, mdd. jpropbmc > m qiiacredficof priffll|§ liil^'. 

pgiMtelhyf^hfittajSfSi ticuli]!s,cuide- (crip(cracinftrumcnco,quo caucum 

beccohgruereincerprecacio>riiadeco- rac,rem nuUtaliifuiireo^li^iamiKam 

mnino lolvi & rcmicti pignus : eoquc ciim fubfcripcionc fua faccacur , rcm_f 

tendicargumencacioPauli, Qm, fi pri- ribiobIigacamnoncflc,quidcauIjecft, 

nuiscreduorconrenreric remobligari curpignus coturaremifilVe noninccl- 

ccrcio^tradic, mcdii crcdicoris mclio- ligacur? quodaiiccr fehabercc, fifim- 

ttxa caufam cftcclam,cx co, quod pri- pliciccr confenfillcc. Mudxus iubcilius 

musjusfuipigQorisretmfii&^deacttr. perpcndic, JCcum ibi non.dicercj» 

« Nihil autem exprefs^ cum medio quod credicor con(eiiden$noa{>b£c 

creditore agit primus. Igitut ille con- pigiius fiipim recinere » (ed quod ncln^ 

icnfus primoprsjudicac non (blum re^ pofllt recinerc pignus \ cui cooietdic» 

ipcdu ccrcii , cui conienlerat eandem hoc eA,alicnum pignusaiterius ci cdi- 

rcm obligari > fed gcneralicer rcfpc(f>u coris,cui illud conftitui confcnfic,iioc, 

omnium cciam eorum,quibus cum ni- inquam , pignus non pocert: retincrc, 

hilcftpadlusy&inquorum favorcnu hoccft, nonpoceftfichypothecaria-» 

|uhilconfcnfcrac:&quodconfcqucns agere>(dc adioneibiquacritur) ut pcr 

cft, ipfum pignus rcmillum penicus eamipftpoflclTionemavoccc,6cremLj 

penfecur. tdem camen Muc^nis Biiic • obIigacamrecineacadverfu9illum,cyi 

bbjedionideind«reipondenslubjiciC: con(aiiaacobligari,'AddicAlu€&usafi 

Mirum videri lion debcrcj cum pri- per confenfum jus pignoris penic^ ■ 

nius creditoc cdnfeniic cercio rem ob- fu blacum clfec>cum fru/tr4 cDaudera& 

ligari, meliorem cflc mcdii conditio- fec , Modeftinus , fecundum credico* 

iiem,licetcura co nihil cxprcfse fica- rcm pccuniam Reipubhcar exolvifle» 

dum> quia cuni primus confcnfcric, & miocumacqiordincm ejus fuccef. 

pofthaberi tercio , non mirum , fi & filfe^cum ccft non fadla c^Fcc illa furro- 

mcdio crcdicori,qui certioancefertur> eacicfccundus vcl ccrcius , & quivis a- 

poftfaabendusfict Nam.medius'vinGic ih]Scredi(or,quancumvis longoordi- 

terdum,^quovificicurprimus. hepofterioreflecpnefi^diis primo, 

Quibus pro folucione addi poteft> fi hic omnind ijurcpignQria qecidlf 

qUod jCtus ibi deeopoci/Timumagict fec,|iecamp]iusfiib pignore C)redico( 

anccrciuscredicor,cuicon(cnferacpri- cflcr. 

inns>rucccdjcinlocumprimi> &hoc Hifceigicurpartesiuasoptim^pof- 

tnncLim refpeclu dicic, confencicnccm fc tucri fc autumanc hujus opinionii 

pociusremifilTejusfuum, quamucal- aficcla:. Kcfifauccmplaufibiliaadmo- 

tcrinlocumcjusfucccffericlndeergo dumfmcifta, tamenfi adredam jurij 

infcrrcnonliccc,quafipcnicusrcmiit ' tacioncm cxigenda eflcnc, pnorcnij 

(timnc pignus>Cttm i diAoiecundnm ..^ncendamucmagis reccpcam,icalon- 

quid ad di^him fimpliciccr>non valeae Teribrem cfle exiftimarem: pf opcer 

argumencum , fcd cum de eo nihilibi, y»nxwix»\^,pid^itt^ 

definiacucidq; juxca d.^ tecum. fadific Tititts. quorum verba ita plana 3cmai* 

quafticaUundc fumendum eft. nifcfta func,uc.flne cavillacionc evicari 

Ad %Jin. l. Tttim. rcfpondet Salic. it- nullo modo poftlnC. Nam in d.l. ?4film% ' 

lumfccundum ca , qua: de incerpreca- difercis vcrbis refpondct JCtus , Scm- 

tionc<^/.P.//////^,dixic, incclligenduiTLj pronium anciquiorcm crcdicoreinH« 

cfle,ucvidclicet idcopignu^rccincro confcncicncem, cumdcbicorcandcm 

nonpoflicquiaperconfennimomni- rem ccrriocrcdicori obligarcc, jus fui 

um poftcriorcm (e fecic. Deindtf Con- pignoris remififlc , non eciam tercium 

iiderac , qu od jCcus calem iped^ iniocum eju$ fitccefliflc , & ided me^ 

UUU 2 diicre^ 
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• prriatto.r« temDorc dc?cTw ''"'"''"^ »^W»«i"ceieircc. 

Nfcane tnft.;,.. nri„,i„> r faflam , cum noo foluB; 

:|pti»pig«*faTOr;^':^^ ""^-W«mp^dbucc<>.H»dero 

ttitutoextemp6reacCeaii&broBML • Ti' • ^ 

. te,„porB appellatufpocitsruJm^ ^r^^^^^^dam om„in6cft, v- 

f ignoris,/^.y/£^>.4w JS^" S^iliSS^If^jgl"""'*'^^^^ 

ST^f/f^&^-'*'^^^^ ^""^ ^a'- «11, 

viu,yp,o,.j>iv. Qi>oM6iI»ipturqu«- BHuUm crcdicorem conCcn l„ luo no 
fo apercios cxpbcare potniffet JCt», &«oreiiiferecin-c. & woo crel ,,^rt 

■ «»iii«-«i.etia„^^^ar ^ 

TW«rd.ud p,snoris-juscoftfequi po,- maL,c convert.fm c&o'c t^m^ 

deinwli <ae<htor«m utawr. cuiffpil fflvb ««toente pii.,iorc initui^, hu," 
gnons vmcu o Afloluto Hne novi; . a»iMaii<tpro<Jen«,noflau~c„n 
voIuncaceobl,pt,o en^lextioaiitt: <foc«dJtori. nJfi i^ruM jt^s pitor; 
ftaurannonpo,Uc!/.^<^.i«*„*,^ '«»ii'r"M&t«U«Wuma^S^ 
fi.c.dere^,f.p,s„. ■ eoan^pliosuiihoHpbtelSS/k^ 
Addic prxcerea .TCcus : non ec- cohcKtib re-cundi.AuVii»& conccd&^ 

^!^^^ ^"""i.(rolvi: Aufn id ralv„m «Wner 

^Si.!.- ^A?°'"^°?°.'""^^ fccundi condicio non redd,c,,r3T 
cred.torB. moddCjospnoritatiann.- dr.Qaia vcr6 ulcnnim hoc dircS 

«»fa>fi«'fto Verfitur verb..</././'W«,.„e,„ o ^ " 

^«n.fiflet.filvpmai,to,epjgaore.ei- vidtiialeinmpotiustetucndi.o^;''^^' 
fihocconcratemumpropcerconfcB. , •Quicqnid deniq; camr. . 

fum ,u,„n uci non poncc,nihilcui,etl Confide^Mm iS^' ^^""^ 
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fupra confidcrata , tam apcrca&clara 
iunc, uc in aJium fcnfum dccorqucri 
ncuciquam poflinc. F.x quibus cciam 
ilia fponcc corruunc confidcracioncs a 
Saliccco &c alfcclis addudar.Nam quod 
d.lPaM/its^ de jurc prarlacionis cancum 
inccrprccancur,facisjam oftcnfumeft, 
iftud alicnum prorfiis clfe i vcrbis. Sic 
cciamfrivolumcft, quod deprnpfcnci 
ceraporeafFcrcur. Nam quod dcfuo 
pighorc dicic JCcus^j id ad pra:cericura 
fcmpus,quo adhuc j us pignoris habu- 
iranciquiorcrcdicor,rcfercndum,non 
aucem ad prccfcns , ut dilucide apparct 
cx verbo quod pra'ccricunLj 

rcmpus dcnocarc ncmo negabic. Fll: 
cnim qualicas iddici vcrbolecundum 
tempus vcrbi inccUigenda. Frufira 
quoq;confideracur,3nciquiorem crc- 
dicorcm confcnfu fuo poflcriorcnij 
rancum /c fcciHc falvo jure pignoris. 
Tum quia dcconiiiil quicquam inccr 
cos aflum fuit : Tum cciam quia JCcus 
noncumpoftcriorcm fadum , fcdjus 
fui pignoris & quiddm in cocum rcmi- 
fiiVe,dicic : Tum dcniq; quia faivo ma- 
ncncc pignorc medii credicons condi- 
tiomciiornoncircccfteda, quod ca- 
mcn dilucide aflericPaulus. Ncc quic- 
quam huc facic, quod M.uda:ua per- 
pcndic, cum cercius vincac primum ; 
Jimceciam mcdii, qui cercinm vincic, 
inchorcm cllt' condicioncm.Nam etft 
crciusprimum vmcac, quando incer 
jbolce de prioricacc agicur : inde cam.cri 
inime lequicur,quando de praclacio- 
6incer primum&fecundum qua^ftio 
cft:,eciam mcdium vincerc primum, 
cum mcer hofce nuUum fucnc gcftum 
hegocium,neq;hujusrefpc(n:ude jure 
fuo prioricacis celfcric anciquior , neq; 
cciam jus hocquod ccrcius crcdicor ex 
jJ'a£lo inter ipdim, & primum inico 
confccucus eft,calc fi c , u t mcdius co fc 
concraprimum cueriponlc. 

Gcncrahter cnim cradicur.regulam 
iW^imtSivincovi/Jccntcfn^re, &c. locum 
non haberc, quandois,qui vicicvin- 
cenccm,aho jurcfeualia de caufacum 
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vicicfcu ViX.\oQ^\XXkXRoman.conf436. in 
fYAfentiadfin. quando vircus,qu2E cft in 
vincencc, nonconciK-ricinvincendo 
illum, qucm cu vincis, quod rcfercfic 
fcquicur Cagnoi in l non debet. nu. 14. de 
reg.jHr.^dx^kxxx. probatur/« l.Claudim. 
qHifot. m pign^or, F.tfi igitur hic tcrtius 
primum vincat , tamen id cx caufapi^ 
(5ti & cxprcfli confenfus fit, quar caufa 
intcrprimum & fccundumconfidcra- 
rinonpotcft,cum ucdiClumeft , incer 
cos ncgocium nulium geftum fir. A 
vcrbis igitur claris d.l. Paulw , minime 
rcccdcndum.Non minusapcrtaficrna- 
nifefta func vzxhid. §.y?>/. JCcuscnira 
propofica fa^lifpccic qu2cric« 'anMa> 
vio,qui confcnfcrac, ucpignusfiiiitnj 
aicen obligecur, adlio ahqna in rcrnj 
compccerc poftic, & rcfpondcc, Pi- 
gnus, cui is, dc quo quaeritur, conicn- 
ficminimc eum retinerc pollc. Circa 
qua: vcrba cohfidcrandum prim6, 
quodnonquirriciiccralccri fit prcefcv 
rcndus, ficuci procul dubio feciflcc> 
fiahquodadhuc pignoris jusfupcrcC- 
lcc, fcdgenerahtcr,an aliqua adioin_» 
rem competat,quod dum pcr fcqucn- 
tcm rcfponfioncm ncgat, utiq; facis 
teftacum rchnquit, primum crcdito- 
ircm confcntientcrii non cantiim po- 
fteriorcm faclum falvo mancntc pi- 
gnoris jurcfed iftud pcnitus rcmifliim 
cflcjcum fi jus pignoris aliquod fupcr- 
cflct,uciq; adhucaIiquacompccercL_i 
adio in rem (alcem poft cum , cui con- 

fencicineq;adc6rclponfio»qua'ftioni 
congniercc. 

Dcindc advcrtcndura ,quod JCtus 
rclpondcndoaicjcum pignus retincrc 
nonj3oflc. Hifcc enim vcrbis difertc 
docet.cumnon cancum propcer con- 
fcnrumpoftcriorcmfa(flum, fcd nuU 
lum amplius pignus fupcreflrc,cumfi 
aliquod fupereflct,utiq; iftudlaltcnij 
poftillum,cuiconfcnfit, rctinuifl^ct-., 
quod tamen dilucide ncgatur. Maxi- 
me v.cum JCtus his vcrbis ad quairftio- 
ncm propoficam rcfjjondeac, acqu<L/ 
adcoidcm fcnferic, acfidixiflcc, nul- 
U U U 3 lani 



994 L1B».I 
lani propcer conienfum compecero 
^ttE&ooem in rem : Nam hincmjuii- 
fdbBnficde pignoris)arenilulampli-< 
us fiipereiTe , fed idud remifnim*cire . 
vnmalioqui,uc di£lum eft, filccmpoft 
eum,cuicon(cniic , adio compctcrcf. 
Undc fimul apparct , folu tioncm Mu- 
dari fubciliorcmefle, quam uc vcrbis 
hujustexcus convcnircponic. NarrLi 
quodvcrbaiiia, Pi^nitsnon retinerefo^ 
uiiy non de eo quod ancea habtuCGrcr 
dicor coniienciens, (bd de eo , quod le- 
cimdus crcdicor oonfenfii fiio cotile^ 
qatcur,inceUi£ic,id re&agatur propri- 
coac»verbi,£{^MWfv«C|aod oaq^ pcsefl^)- 
■poiiiCjtuc dc eo rccincndo agi, quod 
antiquior crcditor habuic: cum pignus 
.alccnusnunqLiam habueric, neqiadcd 
de eo reciaendo qusri pocucric. 

P^cerea, JCcus his verbis de&iity 
]^|il)iif|^ afnplius a^ionem in rem com. 
pccere qooftncienci. Aiflionem auccm 
in rem uciq; non ex pignore alcerius, 
£cd ex proprio cancum liabere pocuic: 
nccelVeigicurcftjUtdcproprio pigno- 
rc iiic agacur. M.mus ciiam admiccen- 
jdani c(^,9uafide co cjLiici^ tjuseracuf» 
tiaruiiaaticiqmorcredicorran Ojblig^r 
tam fixundo credicori agendb r^ccc^ 
TC pqdic^cum ecii de a^one propona- 
.fOrgjflipcfUQjCcus caiiiBnin rc/ponfio- 
nchoncam nd adioncm rcfpiciac, qiia 
gcncraliter relpondcac,eum ne pigtuis 
quidcm rccincrc pollc , acque mfcrcn- 
dum reUiuiuac ^ nullam a<^lioncm iUi» 
rcmiilicompetcrenon iblucn concra 
lecandnm credicorem , fed pductu 
nullam: hoc ipib peripicue doGens^ 
ipiam juspignoris in tocuni remiftbm 
efle. Nec quicquam impe d i c, quod lo- 
quicur depignorccuiconrcnnc, ncq; 
proprio,fedalccriuspignori quis con- 
fcnrilVc dicacur:quoniamJCcus his vcr. 
bis idem voUiic,ac li dixiirec,pignus cui 
utaiccri obhgccur,confcn(ic:quod u- 
tiquc dc proprio pigaore neceifiii6 
ttcdpicndumeflec Qupd verdSalic. 
confiderac» ibi de cj dfinodt 6^ (pccie 
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agi , m qua crcdicor Vubfcripfcrat in- 
ftrumenco^quo caticam-eracrehi jmUi 
alii obligacam e(lc,iftud parum ui;gec» 
cum JCcus ineonullaro vim&ciac,(ed 
inconfiailh-cancum, generalicer indc 
definicns , cum , pignus , quiufc-aiced 
obligccur, conieniic, rerincrc -noiL» 
pollc. 

Quamvis cnim vel f in rcljDonfK ^ 
JCcor. vcl In^pp.rcfcripcis fadi Jpecicj 
proponacur> quat pcculiar ein pollccj 
habcre t^cionem , qaotics camon iUa^ 
ex generali racione deiintcur , cum ec- 
iam gcneralicer ad omhes cafijs^caik- 
dem racionem babcnces pcrfiifiec 

('i^^Pra-ccrmanifcftaiUa jura.lia^l^": 
nus explicata,confirmacuri(taJcnren- 
tiaeciam c6, quod dc coni<-acicnto 
aiienacioni pignorisgencr:iiicerdiipc>- 
ficitmcft, eum jus fiium aiDicccre,/. -^, 
infr. cr l.£ico>.'fcafit. t.Txtmf. t. Lm 
<iu4.tiitihim0d,pign.vel hypoth fli.: qi» 
iura:liccc de veodicione poiiirimum 
Joquantar, hoccamen vocabulo gc- 
neralirer omnes alienactonescompre- 
licnduncur , l.Ji & re. %.veiuiitio} ■nik 
mod.f ign. i'e/ hypothec.fok'. l. jiMuiiUcn 
acttteris.^.f/j. dc fhttu lihcr. Suhalicna- 
cione vcro etiani pignoris oblity.iiio 
Goncineri (blcc, /.///. c.de rcb. alien. mn 
stieff, Confequens igicur eft , ucftcucis, 
quialienacioniconlencic, ica&quipi- 
gnoris obIigacionicon(eo(ic>jas fiiurtt 
amifiJIc incclligarur, quo ar«!;nmenco 
ucicur l^oncll. dcf ig». c.i^. (y- 1 1 </. >;/rr. 
inparatit. i^ftib. nwd j i clhyvoth. //?/- 
VAt. Ncc quicquani rcterCj quodilLj 
vcnditione dominium rci ad empto- 
rem cran(eac> iopignorisverd oblr- 
gacione non icem. Nam ecfi hocqui- 
derarcfpc<5tu aliqua-ftibftc incer caftn 
idos divcr/icatis racio,inde tamen effi> 
ci non poceft, uc propcerea uno caib 
conicnticns cenleacur, minus remi- 
fillcjus iiium , C]u:\m akcio> n;odo a- 
dlus , cui qui^. confcnJiC , cfTecluiTi con- 
fcquacur iuum. Qiiia enini \ c:u!}c;o • 
nis naturaeft , utpcr illarn tr. r ifcr i- 
-curdominiuminempcorcm^tic mde, 

ntcrc- 



i-tcrcditorconfentiens vcndicioni jus 
fuum nonalicer aniiccac, quam fi do- 
iTiinip xranslaco cfledtum ibrciacur 
vendmo i/,vo/u»fare. quihui ynod.ftgn. 
'*ve/ liyfothec. fo/v. Acqui in pignoris 
"obiigacione eciam dominio rei penes 
debicorem mancnte lecundus crcdi- 
tor jus reale conlequi poceft, acquc_» 
adeo cum primum de pignorc con- 
Ycncumefljinctfcdum deducicur pi- 
gnorisobligacio» cui confenfic credi- 
■wrantiquior, & quodconfcqucns ell:, 
iicec confideraco erfcdu incer hos ca- 
iiis aliqua fubfic divcrficas, cameaj» 
X^uoadhocjucconrcnfu pignus remil- 
/j'am elVcincclligatur, nulla probabilis 
dan poceft divcrHcatis racio,fed quem- 
•admodum confenciens , iic dominium 
rei fibi oppignoraca: vendicionc crans- 
fcracur in alium, jus fuum pignoris 
amiccic fecuco cfTedu: rta eciam qui 
conrenfic, uc alccrires fibi obligaca-», 
alccri oppignorecur) eo in cfFcdunij 
clcdu<Ilo, jusfuum rcmUiirc inceHigi- 
tur. Ncucrumcnimhorum redcacq; 
ita , uc voUierunc concrahences , expe- 
diri poircr,nifijuspnlhnumicmilium 
cileo. 

Acccdithifcc crica juris regula, qua 
craditur , F um , qui aUi conlentic , jura 
.fli.i perdere , /. cum qn.idani. C. dc admi- 
. ^ij/r. tutor. /. quidartf dc cvtc/. /. apud Ce/- 
■///w. §. qux(itum. dcdo/. c.Kcept. cum fimi/. 
ur cnim iUa non ctiam in confencicn- 
cobhgacioni pignoris locum haberc 
debcac, nulla poceft jufta elVecauta-t, 
pra:rcrtim cum ccrcum lic, pignoris 
jU;> folo conllnUi rcmicci , /. 2. C. dc re- 
mi{.^pi<^n. ldq'ue evidens fic in coex- 
cmplo, quopignus non nifi uni poc- 
cA: rutRcere. Hic cnim quivis red.i_. 
racioncprardicus , facile concedic, crc- 
dicorem pnmum , qui conlcntic, ut_j 
Tcsobligccur alccri , j us liium pignoris 
iii tocum remifiiVe, cum nifi hoc fa- 
ctumcirccalcen cumcftcdu nc obli- 
t;ariquidem, mulco minus alccr dc- 
bicum fuum conlcqm indc pocuilVcc. 
Si i^icnr in iftQcafu id obtinec, cercc 
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ut idem etiaminaltero cafu, ubiplu- 
ribus poten: luflficcre rcs oppignora- 
ta ,admicccndum cflc , juris racio pcr- 
fuadcc. Nam cumpignorisjusnnna- 
cura individuumfic, icautquantum- 
vis longe fupcrec debirum , non ca- 
mcn una pars minus obligataccnfca- 
cur , quam alia : cciam hoc cafu is , qui 
confcnlic, non minus in co, quopi- 
gnus debicum cxccdic, jus lUum con- 
lcnfu remifilVc ccnlcbitur,quam fini- 
hil in rcfiduo cflct.-cum aUoqui perin- 
dc, uc in prarccdcnci cafu neqbligari 
quidcm cum cftc<flu potuiflccfccun- 
do. Ncc quicquam hic taccrcc,fi con^ 
cra objiccrcs , (alccm fccundo debi- 
to ibluco poflc priorcm jurc liio pi- 
gnoris uti. 

. • i ■ 
Nam cum hicconfenfu fuopignus 
fcmcl rcmilcric, uciq; /inc nova vo- 
luncatc pignus, quo poll lecundiinfv» 
credicorcm uracur , rcflauraji noiv 
pot^c , d. /. 4. dr /. cum ex cauft. C.deiilf- 
mijfpign. & propccrca necefle cfl , utj 
de eo pccuUari tcr adlum fueric , quod 
abeo, qui fimpliciccr confcnfic obli- 
gacioni pignoris, fa^hira cflc, ncmo 
facile dixcrit. Dcniqj ha:c fenccntia-» 
non cft eciamalicnaa mcnce2lcq,in- 
ccncioncconcrahcntium. ('crtum eft, 
crcditorcni lccundiim,quij uc voUm- 
tace anciquioris fibi pignusconflicua- 
cur , dcfidcrat, non ilUus fcd fuum nc- 
gocium gcrcrc, & propcerca de eo, 
an prior crcdicor jus <iii pignoris fe- 
cundo loco rccineac, planc noncflo 
folicicum , fcd hoc cancum agere , uLj 
fibi cavcacur , non auccm uc priori 
confulatur : Quarc cx hac cjus volun- 
tatc minimc Uoc dcfumi poccric,qua- 
fi deordincinccripfbsa(iium & prio- 
ri crcdicori jus fuum fccundo loco ro- 
lcrvatum fucric .• cum priefcrtim hic 
dc pignorc cancum confticucndo a- 
gacur , ordinis vcro confidcracio cx 
tcmpf^re provenicns pignore janv; 
conllicuco dcmum locum habeac-^.. 
Sic ctiam cx parte prioris crcdicoris 
yUU 4 cxpc- 
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cxpeditumcft, cumjquiconfenfical- 
tcri jus fuum rcmicccrc,: quarcvclcx 
hoc ipCo confcnfii &propriacjusna- 
cura cciam dc mcnccac voluncacccjus 
judicandum cnc , non acccnco quid 
pratccrca fcnfcric .• cumfi quidprafcc- 
rca voluiflcc, id dcbuifTcccxprimerc 
ccfi id praeccrmific,impucandum ci fic, 
cur cum inccgrum ci fucric, lcgemj 
non dixcric apcrcius , fcd fimpliciccr 
confenfcric. Uc pcrindc cx hifcc ma- 
nifcftum fic, hanc fcnccnciam cam cla- 
risLL.vcrbis quamopcimis cciam ju- 
ris racionibus fubnixam cflc, Non ob- 
ftac ccxc. inJ.^./iUcum. 

Nam dc duobus ibi quxric Juris 
'confulcus,prim6 , fi fecundo crcdico- 
ri voluncace anciquioris res fic oppi- 
gnoraca,uccralccri fic pocior : &: cunij 
hoc cafu nihil dc pignoris rcmiflione, 
fcd dcprselacionis jurc cancum agac , i- 
dc6 cciam fimpliciccr dicic,fccundum 
pociorcm cfle nulla habica rcmiltio- 
nis racione : cum prarfercim , u Ax (c- 
qucncibusapparec,poflicdari cafus,in 
quo pignus cciam confcncicnccprio- 
rcrcmiflum nonfic. Minimeicaqjin- 
dcinferre licccquafi confcnfu pignus 
rcmilTum non cfle incclligacur. 

Deindc qu5tric,an pecunia folu- 
ca fccundo lurliis ccneacurprimo con> 
fcnticnri : St rcfpondcc, faiti quarftio- 
ncm agicandam quidincer cosadum 
fic. Circa quaf vcrba advcrccndumj, 
quod non qua?ric,anconfcnfu remif- 
fum inccUigacur pignus:nam fi ica for- 
maflcc quaiflioncm, uciqi fine ulla_» 
confideracione , quidaduni eflcc, rc- 
rgj fpondiflcc remiflumvideri, fcdpbci- 
us quaeric, an foluca pecunia rurfus 
ncacurpriori , &hocrclpc(f!uaic, fa- 
di quajftionem agicandam , & quid a- 
dium fic , confiderandum : quia nifi 
hoc cxprefse adumcflcc, ucpriorfc- 
cundo loco confl^!Cuacur,pcrconfen- 
fum pignus in rocum rcmiflum, acquc 
aucd hocatftum inceUigcrccur,ucin-3 
tocum uiiceJerccur apignorc». 

Tancum igicar abefl,ucexccxcu 
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illo dcfumi hocpofllr ,q«aflpercon- 
lcnfum prioris crcdicoris ordo can- 
cum incer iplosmucatusfic,lalvoma-j 
nencc pignorc, uc ctiam concrarii 
inde iuculentur appareac. Si enim 
cx conlcnfufimplicicercoUigi pofloi 
fruflra Jurisconlukusulcra rcquircn 
hoc adum cflc, ucprior fecundo Joc< 
corLflicuacur,fruftra cciam diflinxi(\'<" 
inccr unum acq; alccrum cafum , 
cumadhoc*ucrurfusccneacur,rcqt 
ra c , h oc a£lum cflc , u ci q ; hoc i pJb i 
tis ccflacum relinquic , nifi a^mfit^^ 
fblo confcnfiipignusrcmifluin dk^z 
cum pr^fercim ucacur diclionc/?/;rr/M»» 
nam vel hjec innuic pignus confci 
remifliim , denuo rcftaurandum c( 
quodabfqinovavoluncatcficrihoi 
pofle,fiepius jam diclum cfl. Ad 
jHbemus, quodacrincc , cam cxvci 
quam ipfa cciam difpofirionchqVjt/J 
apparcc, jus novum iu ca&quidcm 
mulicrum favorcconfliiui.Jbrc cni 
anciquo mulicrcs, ctfi confcncicnd( 
rcnunciaflenc juri pignoris,camcn Sc- 
nacus confulco Vcllejano fcft tucri 
poccran c , /. Vir. uxori. %. j • ^dSC. 
jan. Hoc vero jus anciquum fmpera- 
corcorngens confticuir,fi muUercon- 
fenfu fuo hypotheca? renuncidivcrit>ifd 
firmum & illibacum eflc debcrc. N< 
ramcnpropcerca jus hypothecaf pci 
tus rcmifluminccj)jircrccur,acq; ad( 
muhcres nimium lardcrenciir , hs 
fuam conflicucioncm relhingic cin- 
cum ad pcrlbnas &: contra<ftuj;,qoib<is 
confenficniulier,ju5 ci lalvumatq;in- 
ccgrum confcrvans quoad aUos , 
quidem fummaadditacautione : Ua 
tamenut itft. (irc Hoc ipfo facisinni 
cns,nifi in confticucione ilJa pcculiai 
ccr fancirec , pignus ipfo conlcnlii il 
cocum remiflum videri;cumalioqui 
/i criam jurc communi quoad alios cu- 
tar cflc poruilfenc muliercs , canca cau- 
cione minime opus fuilVet. F.c quod 
Imperac. hoc concra jusvccusdeno- 
vo ica confticucri c , pr^^ccr ea^qux jam 
diximuj , non folum cx iilis vcrbis ^ 

Juhc- 
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jHhimm. & hac AHlioritatemJlrA , fed 
cx firic ilUut /.cvidcns cfl: , qiiatenus 
Imp. eam criam ad cafus prxceruos 
cxccndic. Hoc cnim illiscanciimcon- 
ftuurionibus, quce novum jusincro- 
ducunc, annccti folec , <5c iniis, qux 
jure vcccri obcincnc, plane fupcrva- 
cancum eirec: &ncquistorceclauru- 
lam iliam ad id cancum,quo mulicrum 
rcnunciacio confirmacur, non aucem 
adrc(lricl:ionem addicam rcterac,pcr- 
pcndcndum e(l , quod Imp. difcrtis 
verbis loquatur dc omnibuj> , qua: pcr 
hanc conrultinfimam I. ftatuic. Hxp 
cnim univcr(alia vcrba omnia,qua; il- 
la Icgc dirpofitd func , comprchen- 
dunt. Nullam igicur juftam habuit-. 
caulam Molinxus cxfibilandi com- 
muncm intcrprecationcm illius I. & 
' indc dcfiimptam diilinclJoncm intcr 
mafculum tScfxminam, (ed hacfalva 
mancntc vel inde argu m«nco a (pecia- 
lidefumpco rccte colligicur, crcdito- 
rcm con(cnticnccm, ucpignusfuum 
alceri obligctur, jus fuum intqcunv 

rcmifinc,-. • 

Tcrtium argumcncum parumur- 

gec. Nam ccfi (ecundus creciicor hoc 

principaliter non agat > ust alteri vclit 

confulcrc quia tamcn iflud ex co, 

quod pi ior creJicor confcnLiendo pi- 

'gnus fuiim remictic , neccniTrio fcqui- 

ur^quoad hoc , non tam quicl fenfcric 

rcdicor fccundus , confidciandu qua 

' uidipfanaturaaclusfcrat, cuictiam 

adum illumgcrcns voluntatemfuam 

accommodalfc ccnfecur , l.fivero.lo- 

cat. l. infiiUrH. ckpxfcripr. vcrh.l.fi (lipu- 

latUri. §. verum. di- ufitr. i. dumm.vcrfi& 

quodinfii^uUtiom. dedd/n. infect. Sic & 

in cafu d. l. /".//^////.certius non hoc age- 

bac, uc mcUorcm rcddcrccconditio- 

licm crcdicoris mcdii , quia tamerLj 

hoccxco, quod primus confcnfit_., 

confequitur , non proprcra minus ad- 

niictitur , mcliorem ticri conditio- 

ncm mcdii : Qiiinimo in propofito 

crcditor fccundusfibi tancum , norL> 

auccm priori credicori confulercvQ^ 



luic A/Unime icaq; tiL I^c .ejpsint.cn^ 
cionc dcliimi hoc p.o;efl:, quafi.ordific 
cancum mutaco )us prioris crcdirocis 
con fcrrarcyolucrit , (ed uc confcqua- 
curid, quod voluic , luificic ripignus 
pnons crcdicoris rcmiilyifl^ptic.Cun;- 
que hanc ^fam rchiiilioncra coofcn^ 
fus prions fui nacura fecum^aiicracnc. 
quc dc eo , qux fucric inccflcio cof^ 
lcncicntis , amplius laborandiur^ >.icjl 
illa cx jpfius adlusnactira colhg^Tida; 
& , fi aliud fenfcric, fibi imputcc , >;ui: 
fimphciccrconlenlcric, ncquclcgcni 
dixerit apcrtius. Njhil itaqj nos opr 
pugnat rcgula d. l. non i7/^;/2<ju;uatjU^nc 
icnccntiam uoflram voluntatl CQn(r«u 
hcntium maximp confcntancuniciU:, 
cx jafti didis fatis ;jpparcar. Minws 
huc facic id , quod quarco Iqco ad^^^ 
cicur dc aiStibus voluncariis , Ulcra^. 
quam nccefil fic , non exten,dcndi»|: 
cum cx ipfo conicnfu crcchtQris. 
rp^Jionem pignoris,mfialiud exprcir 
adu m fi t ,ncceilari6 cpigu^ui^t;|u% 
iMfQftenfumJ, / .T •* , 
..r FrulV^ etiam quinto confidarj^-j 
tur rcnunciarionijvnacuraadpr£d4iHC*- 
cioncm cjus cxcludcn.c^rn^ cpmipic 
confcnfus illam ui .prqpofico ica, xna-j; 
nifcile inducac , uc nuUa prxccrea^^ 
pusficprasfumptio. Connanivcro.an. 
gumcntum tuin pollct pjpoccdcjr^, 
quando pignorisnatura ita circc divi-^ 
dua , uc priorecredicorcconfcnticnto 
pars rcioppignoracacrcdicQri fccuii-» 
do, proquancicaccfuidcbiq ixincUiii^ 
obligaca mancrcc : jurc pignoris prir; 
mi crcdicoris in rcliqua parce (alva.^ 
mancncc : utin vcndicioncdimidii.yi- 
gnoris. Jicd cum pignoris nacurafi;^ in- 
dividua,icauc quamvis debirucifupc- 
rec , non camcn^^una pars mp.gi^ ixvjL» 
miniis quam alccra ficobbgac^ , uriqi 
priufquam diftrahatwrpignus>iu41a-* 
hic poccftcadcrc jconhdcratio rcfi- 
duijfed (credicor anciquior confend-i 
cnsjUt obligctur fccundo, non ran- 
tunij quoad fummanj ci dcbicanij, 

. * fcdpi- 



-fidpig^bs tbmm ,'utobligeciir» 000- 
r<inriflejatq; adedUliidm loniinTmfe» 
lifltt cjenfebitur. 

Septimam argumcntum tollitur iis, 
qu« circa terrium paul6 ant^ dida fuc- 
runt. Nam cura principalis inccntio 
harcrifjUtfibi tancura nonauccmprio- 
ffi crcditori coniiilacudq; necyiiHii fi* 
nem prop6finiml68beire]pokeft>qnlm 
ficlibicftninliiDGtiveaca &quod confc- 
tjttenseftyexhac finb comideracione 
idtahcdm ioferripocerir^ quod talo 
juspignoriiacquircrcvolucrit, in quo 
prioripfum non polVec impedirc, non 
autcraquod pnorisjus fccundoioco 
confticucum cflc dcbcac. Prxtcrca finis 
confidcratio tantinon c{l,utiquippiani 
indeinfcrre liceat,nifieci«m Wdclmad 
eiimidoneaiitter^enianc^ it|UMtuin 
inpropofitoieOtt(en(u$ prioris cred^^ 
corisprc/ medioaGcefleric» isrer^ fui 
ftatura pignoris rcmiflloncm inducat» 
, nt fupra probatum fnic: uciq; potius 
cit hoc pigniis rcmilTum cflc cxifli- 
mandum cfl,quani ut contra id , quod 
fncdiinarurafcrc, qMicquam cx iino 

infcircTictat.. ' ' _ 

t:um edametWceiifi^ftaili fir» 

, «OitiSsiiribVqoltit^ ^P^^ 
t>Qa^tt -^guriititcum confideratui^ 

lUmtfcflcittcniSitaiistrcr^iirioiicm pi- 

grk)i^sindacat »pocius indc cffcaus, 

quihniccanfe fitconfcnuneus, con- 

fticuendusjipfius vidclicec pignoris rc- 

miifio, quam uc eftcdum alicnumj 

prorfus a natura fuas Caulscponcrcj at* 

quc cx hoc quicduam conrri hfli&cafi 

^;aereliceat/F.ft4;piWftitimc^*circa 

bc qiiam fcqocnua argumcnta ad- 

vetcendfo,duo itilllis aflcri, C|niieplai* 

ilidicerfefehabenc:Prim6 cnimpo^ 

]licor«'qoafi jus pijnoris , quod fccun- 

duS crcdicor abfq-, voluntacc prioris 

eredicorisconfcquicur,idem cflct cum 

co,quod voluntatc cjufdcm cooftirui- 

tur,& quod propcerca confcnfus prio- 

risipliim jus pigttOris nbtt re^dacli: 

Dcindcquafi jus pratlaCionis fi2<liver- 

finn&fcparacumquidabipib jiuepif* 
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.50ori, acqijulc«^iUud'abf<f)lioc> etfi 
siiliil cicprimatur, ren>itci pofllc: icd 
'neucrum horum vcrumefl. Nam ctH 
fccundus crcdicor ctiam afqi voiunca- 
tcprioris juspignorisconlcqui potcil:» 
co tanocn mvito prioi e plancTiti ne- 
quit : cumficonfirnfus prioris accclT<> 
^t4fte eciamximcra primum fc tuori 
'Valett,'atq;lide6 hsec duoiater &|>lii. 
rimdm^dimrtfnc 'Q|liaVer6 hac|>o» 
fteriustrcoiifenfiiptioris adipifcimr» 
hic autcm confenfirs ipfius pign^i^ 
rcmiflioncm fuinatOra fccumcflctai, 
titiq; fivc fincm fivc crtcdlum conlidc- 
ravcrimus.diccndum erit, fccundum 
xrcditorem rcquirentem conlcnluni 
prioris hoc ipfo , nifi aliud adum fii^» 
iftodquaerere> ut pi^us i priore tc- 
«aiccacur.Sicetiam jusprse^MioiiisVoili 
de eo feparatim exprcfse agatur,mi|i^ 
mdiepariitum quid cft ab ip(opigab- 
risjurc, fed illi tantum cx tcmporc ac- 
ccdit, & cfFcdus quidem cjus e/K qiii 
pignoribus jam confhcutis rccle de- 
mum confcquicur. Ccrtuai cH au- 
•tem y^crcditori fccundo co lcmporcL-> 
iqno coodenfiim prioris requiru, pi~ . 
':^usnOn'duttieonftimciimefic>tt<lde | 
vocoiiiftilO€3kdotantum;^i':quomo- ' 
do igimr qudefo vd ex finis vd eflTe- 
<flus confidcrationcdici potcric , ciia 
'de pra-lacionib jurc tantum agercrquin 
pocius ipfa rei narura dcmonftat , eum 
de pignoris jure confcqucndo , & qui- 
dcm tali , quo invico priotc uci poilec» 
Iblidtom potifiimOm eflc> comquo 
iflttd. noiiliificonfiiticieme creditore 
][^rimeGonfequacur> hicvcrdcohren* 
ibs intcrvcnicns pignoris remidio- 
liemintroducat, utique inapercQ 
pignus ab ipfo prcelacionisiure, nifi cx- 
prcfse di£lum fucrit , minime fcparari 
polfc. Hinc ctiam patet tcxtum //xd. 
1. 1'olMntate. plane huc nonpcrrincrc^ 
Loquitur eoim ibi JCcus de iis, qua; 
abfquc ypluncate. credicoris ica ^cri 
pocerant & debicojre» uc edam fiiiuxLi 
cfre^m« quem 'rcipiciebant geren- 
ccs^Cbiiftqttaacur. jSbm quaodo dc- 

bicor 
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^icorxftimatioij^cmpignorumfolvic, Exbificiuque,utfi|iemCanciein 
ucfque isxiomiiiiam pignoiisrcdnei^ bUiii<tt imponainos» inaiiUcftiifp.ef^ 
alccr yerd arftimaciooem veram per« omnia illa argumeaa» qi» in^Bailc 
dpic Ac licec (ecuni^ credicori ab(q| 'iencenliam adducuncur > levia & fra^ 
iroiuntace prioris pignus conAicui giiia admpdum efle:conrrariam i-e- 
|ionic, non.carfian ralc cbnfcquihm i^of fenctinciain, non rancum Iblidis 
qiiolibere uciponTic, fed ucconrcnfus juris ratioi^ibus fubnixam eflc ,lcd & 
prioris incervcniac, nccefle efl : quo claris iS^ apercis LL. Verbisicajiroba^i 
acccdcnt6 tunc demum pignus rc- urconcraiitecargurbentisamplius lo- 
moco quafi obll:acuIocronliicuicur,& cus cflc merito non debcac ,i cuip in 
cfFcfium habcc, uc fccundusnon cam tttcenisnon in cercis locusfi conjcdu- 
pdtior quam foliiSs reQ>edu primi. fiiiQaodidcoprolixiusdeimonftran- 
d^edicoris inteniaitur. Pignus eninij dum fmr,quoniam animadverci^mul- 
Vohnicate|pcioris oonftic6ran»cuiiu' tos cirebrinam ]pocids flK)uicaceau 
ipfopraclationis jurcica conjun^urru quamrc^bim jurisracioncm fedlances 
cftsucnifiexpred^adumfueric^alce- , jaaliam opinioncm icainctinarfe-, ut^ 
snimabalcerofepararincqucat. camitijudiciisobcincredebereexin^i- 
Ad uicimum deniqiargum<;n- maverinctcimi prafrertimau<tlorenij 
tumre(ponderifacilepoceft,idc6ven •habeancM.oIinsum , cuiliocquidem 
dicione rcfoluca pignus ialvum ma- ^ un loco liaud pr^cer mcricum impu^ 
jiere . quod effe^tum niuin vendicio ' %ripo(Ib videotf ii3>t)nodf ddeo fcri» 
aoiuiumeft 'Cdn^uta:a^ re pignori pcum reIiquic4^.'X«^.iSfj.|«. rM^. 
oblMaca fecundo, quamvis <M>tciHn «s^&mflku-eqluij^fi^ttcaB^^ 
'ci foracttm fucric>nihilominus ipfa pi- 0inaiciae& cerebcinssobciBncu*<{9rci(](%> 
'^orb confticutio fuum ibrcicac^e- wamjurisraTiolnemconveUerec^ &i 
€tum atquc aded jus prioris trcdicoris rcccptinfimTs rntcrprccum fcnccntiii 
tocipfo cxcin(^um fuir : quod dcbico Tccederec , quas cjcccri.nc cOgicacionc 
■. <lcmdc (oluco rine novavoi^matCfC- quidem auderenc laceflcre: id camen 
iiifcicari iion pocuic. adco feiiciccr ciccfliire,ucctiamnum 

Sicuc t cciam in Vendldone pi- apud (uprcmas picrasqj cunasprarct- 
gnorisin eftbdum dedu^iddm ol>- ^ua vigcac gr«cia>.' Sed nfMiem jHbji- 
kiliec , ut licec deinde dominium rei «nr M. qu£ eric concrovcitiarum fi- 
«d dcbicorem redeac, noh camen de- 'liis,n unicuiq;bceatproarbitiriozqui 
nu6 obiigarires incipiaCif^Ci^^rf- tates illas comminifci,qu^ajurisraci. 
miffign,{t) \ : ^ one&Prudentiirclponfis abbdcrtgic. 

■ SimonisUkiiciPiAQris,Hartm.F. ^ 




T BapttB. jiJtnMex€eitt,\, ^ (e) . Quaiido nilnittito eznovia^ 
f, e, tif. novifl! Atubr, t^^h/ir. caufa iri dominium <^cbi cocis rcdicfe- 



}tplMp.34.^n.3Spifta, . cus fiprior alicnacio tancumrcfolvi-' 

^ f^) Sic dicicur , vcrba narra- tur , ut f oH T>d. ind. L fin. & Negujant. 

ri va fiifli jus non mduccrcquando le- decUr. Joann.Ha^tiJi. Ajm.de exec.^!y. r. 

gisiacorin;iis fenon fundac,^(^/./>;/./. C 102. ^incent. Carot. de excHf.hoH.qMA^,i, 

aM4»-nonfet.Part. cjipa^adf^iv. infff. fertazol.de cUtuf Mjirum.cU2.gU. ' ' 
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AGNATUS.CUI FEUDUM^ 

ETIAM OPPIGNORATUM EST, Sl SImJ 

pliciter confenferit >'ti talteri obligecur , an rantum ut agnatus co 
fenfine» an vcro criam jus pignoris rcmififlc cenfcatur , & quaccnus ra- 
tionc ofHcii , aftui confcncicns fibi 
prapjudicct-». 

S U M M A R I A, 



/. Trdfens 4[lui ut fcrlba , Adrocatus pro- 

f inquMi tjuatenus fthi in jure fuo /. 
ab hac csufa feparatoprajudicet. 
ionfenfus officU nomine prxflitns quate- 
nus prsjudicetcohfetttienti inaltis, 
declaratur num.i?' p. 

3, Confentiens aSui ut au^loritatem pr^efl^i^fh 
yel licentiam injurtftbialias com- 
fetente fthi nonprxjudicat. Utputa 
tutor , tefliii Notarius. 
Jyrd duo > ubi tn unamperfonam concur - 
runt } ea pro duabus habetur : nec 
peraSumexunojurefa^luminal' 
tero ftbi prajudi(at,tie quidem fi uno 
)uri renunciet. num.f. 

V* Confenfus certam ob caufampraftitHS ut- 
tra eam non extenditur, 

6, Hypothecam generalem & fliecialem ha^ 
bens ft cohfeutiJt alienationi fpeciali 
generalem propterea non remittit. 

j. voluntas qu* tacitd coUi^iturt tam Uti 



10, 



J2, 



extendxnon potefi quam expre 
AgnatHS (^r creditor in hyporhccamfeui 
confentiens , in dubto ut agnatm J 
tantitm non ut creditor confcnftf 
yidetur. 

yoluntas contrahentium exmateria^ 

jeCla defumitur. 
.^odcommuniter^rifolet, femperjh' 

ripriefumitur. 
Ailum yaUdum poflus quam iriyalidn 

gerere yoluijfe quis prafumirtir. 
JnobfcuriSy quod minimumeH ,fequt 

dum , &qiiod ycrifimile efl , num' 

JHS de prafenti majits quam futuritm. 
Juris renunciatio non prxfumitur ctiam 
a£1u proximoj fed alia quayu con- 
jeHuraprxyalet. 
A£Ihs dubius ita interptetandu*, ne qv 
damnum cJ^ tncommodum 



SEcundum ea,qu3e in pnecedcn- 
ti quxflione de crcditorc con- 
rcncicncc, ucpignusfuumalceri 
obligecur, eum liocipfojusfu- 
um rcmifiirc, firmavimus, fuitiqure-^ 
ficum ♦ an fi is , qui cum debirorc raci- 
one feudi fimulinvefticuserac,&fcu- 
dum cciam iftud dcbici nomine oppi- 
gnoracum habebac, confenfcric, uLj 
iftudalccriobligecur , hocipfojuspi- 
gnoris fui rcmififrc incelhgacur.Nani_> 
omnes illae raciones , qux pro (cncen- 
tia affirniaciva faerunt addu£te,huc 
cciam rcfte accommbdari pofle vi- 
dencur, cum &confenfusejusacccf- 
feric , qucm pignoris remilsioncm fui 



'natura introduccre di£>umefl:, ^ 
/us quihus mod.pigmi4 vcl hyfothec.Joh 
l. cum quitdam, C. de adjmfnjlr. tutor. Sc 
fi^ etiam i^uodimpwiaripafljiiXur fk 
pignorisjus fal vum fibi eflc vohic ri 
iflud non exprcflcric, ncqueJLegc 
dixcrit apcrtius, fed rimphciterc 
fcnfcrir ^rfrg-w/w. /. 'veteribus uhinot* 
depa^f. Necquicquam vidccurrefdr 
rc, quod con/encicns m propofico fi- 
mulinvefticus fucric, &hochominc 
cancum confenfifle , nequc ndcofibi 
in jurc fui pignoris pra-judicarc vohiif 
fc cxifl:imari queat_.. 

Namf cciam isqui canquam (cri- 
ba cancum adhibitus fuic , fcribcnda 

chiro- 



ig[e 
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chirographum, hbcipfo confencicn- fum cjas canquam fimul invcftiti rc- 



do fibi prxjudicafle cenfecurjucpro- 
hditMv m l.fidfjuji. %,pat.depi-^.c[\itm. ccx. 
ad hoc CKZtgl. inL Cdjm cr ibi Bart. & 
alii de pign.d^ho.fx^^zny qui confcnfic 
filio accufanci ceftdmencumtanquam 
fiilfunijdcncgarur adio ad confcquca- 
dum lc^iamij/. posi/egatMw. %:ftjiLif4sf. 
de hisquih utindig.Sic ccia qui canquam 
Advocacusadfuicalicufjhoc ipfocon- 
fcnfifle vid^*cur Sc fibi prccjudicac , u 
fcifbcexc. in l. fin.de inojf.teJl.(^ inc. ex li- 
teris. ibi^lofde tranftcl.cum aliis cita- 
tisaTiraq.dcretr.% j.gl.p.nu. 267. Hinc 
quoq; in cafu ftacuci prohibencis mi- 
norcmconcraherefineconfcnfu pro- 
pinquorum,raulci 6xirt:'marunC,pro- 
pinquum confcnriencem fibi inpro- 



quificum fuiflc , vcl cum hoc nominc 
confcnfiflc, dubiumfancnoncft, cx 
hoc cjus confirnfi] ncq; proprii pigno- 
ris neq; altcrius juris fcparaci ab invc- 
fticurx jurc rcmiflloncm dcfumi pofl^ 
cum regulariccr , quotics quis idcof 
confenfic, ucnegocio, quodgcritur, 
vcl auchoricaccm fivchcchciam prac- 
ftcc ,v cl cciam robur addac,tum in ju- 
rc proprio minimc fibipr;ejudicaro 
"ccnfiacur , uc dc tucorcconfcncicntc 
pupillo harcdicaccm adcunti , quod i$ 
non vidcaturrcnunciaflc juridiccndi 
■tcfl:amentum nuUum, rcfcribitlmp. 
in d. 1. cumquadam. C.deadminijlr. tnttir. 
& elltext. in %.ftutor. InJI it.de inojf.tefl, 
& de eo,qui tanquam cefl:is fubfcripfic 



prio prajjudicarc , uc firmac Socin.fcn^^^o^\^]\i^ fuum remififlchon incelJi- 
C3*>f4s.coL/jn.z'erffi'dpo/?.xo/.4.odtfent^Kf^ in l. Cajti6,depig. 

Jcan.Steph. Lambcrtcng. m tr.de contr. eor.^acf. & not .inl.T itia cur?i tcfl. § . Luc.de leg. 



(jtiib.Jine certa folcnnitate contrah. per 
mijf.non esl.glofio.verb. cum ipfo marito. 
71.^1. F.x quo gcncraliccr craditii m cft , 
con(cnfum cciam orhcii nomincprac- 
/licum alicui nocere , quando volun- 
tarieadhibicus fuic, utp.rd. jura docet 



2. f.x quo in Nocario officii nominc fc 
fubfcribchtc idcm concludunt Bart, 
x!r Bald. ind.L Titia.&cfirmziZ Cornew 
conff^S n.7.vol.i.\x '\n patrc filio agcn- 
ti conftnticntc voluic Bald. mLfin.%, 
necejf.col pen.verf.quaro numquid confC, 



Taultude Cafh. conf. 314. omiffo primo dr de bon. qua lib. F.c in civicaris admini 

Jfecundo dubio.infin. voL 2.qucmrefcrt & flracorc dccrccum intcrponcncc iflj 

/iq:iitur Cravet.in quxji.poft tract.de anti- cranfadionc civitatis, quod fibi noilj 

/fuit.tempor n.ss. Virgmius dc Boccatiis m pra:j udiccccon ^\i\miCajlr.conf.42s.cd^ 

eonflitut. Acgidtan.gl s- n. 73- quod icn_*. /. voLi. Sic & cum , qui confcncicmu- 



cchrzz Lamberte^g. m d loco.n.s^. uLj 
cum habcac in omni cafu , quoad 
:onfcnfum adhibcndum quis cogi 
nonpocuiflet. Qiiare cum & in pro- 
pofico fimul invcflicus, quancumvis 
otlicii nomine confcnciac,adconfcn- 
ftim camen cogi non pocuifl'ec,videcur 
jfane cum conlcnfu hoc fuovolunca- 
rio fibi in jnre proprio non minus pr^- 
judicaflc, quam in cafibus jamcom- 
nicmoracis. - r. 

Vcruncamcn fi hujus ncgodi ^jua- 
licaccs quis redius pcrpenderic, facile 
apparcbic , idud longe aliam&diversii 
tJm ab iis.,qnx in pra'cedcnce quarflio- 
nc firmaca fucrunc, quam ab his , qua: 
ja:ii addujfla funr, racioncm habcro- 
Nam fiquidcmconftac , confcn- 



heri vcl minori,ad cujus contradumj 
vigorc/lacuci confenfus cortfanguinc- 
orum rcquirebacur , fibi ih juris fuo 
honprajjudicarc, Icnfic Bald.confio2, 
circa med. V0L2. Cajlrer^conf. 4^9. coi. 4, 
verfverum quia. voLr. Zuchard tefi.n. 

C.de paci. Crav. in d!^iujl.pofi tr.de an» 
tiq.temp.n.2 crsif. dum ibi ftacucum dc 
confanguineis pra^fencibus loqui , pa- 
trem vcr6,qui confcnfcrac, abfcntcm 
fuille confidcratL-, , Virg. de Boccat.ind. 
Conjiitut. ^egidglofs.h 73. [a) >^ . 

Idcmcf; in maccria rcrradus poflr 
Affli(fl & alios approbavir Tiraquell.de 
contraB tit. i. §. i.glofp. numero np. In- 
dc concludcns , quod ccfi alias con- 
fencicns vcndicioni ccnfcacur rcmm- 
ciare juri rccra(ilus , rcs tamcnnhccr 
' XXX . . fcfo 



Sj3 , 1_ ^IBR-I iriitf^i 

fefe hibifttiiiiotqui mcafu jam di^l wi aitenim juinmifnagiiK eiti&da(ui* 

ilatuci conrenric Hjiic^eciam Cephal. qu^ m fi jur» Ula divcdas perfoiias ac- 

'paiTeni)quidonacioiic'filii$(iiit)^pa- fu$dfatttJ^femiyiyCiimtd,fi9atA»qMaf» 

rcntc fuo avo ipforum fadam nomir Jmfkx. Bfifc»ff4S i fid tanqudm Arthie- 

nc filioruni racam habui c,non propcc- f ifcoftis facere videdtur de ele£fiohe. fcd 

reaminOspoire iliamcanquaminoiti- Icmptr cujus jurisrefpc£lu quid fccc- 

ciofiim impugnaro- ric quifpiam, confiderandum fiCjil/ 

Qjaarp cum in propofico fimul quud0mttm.%.fea.infi//.loc4t. Ldekitor.^ 

inve/Htas ktedcbnleiilericuc feudum fitt, tuL TrtbelLctm dUis c0t$gefttsjtb Bver- 

quodabiquVijus<oaI^|rujurcoppi- hMrdLmUc^didmatm. 
jnorari Don poccrac,qi]iii|iofledbre oie & cad^iip(a»'obquamcOn. 

«bique fiiiis dcfund^b revbcarepoflec fcnfus in prbpofitorequiiicusvelad> 

yaf. /. dc dlienat^ettd^^fagnltKdOB^^^ hilMCus^ic, convin«c,nulla pignotis 

hunccafum oppie;noracummancaL-, Wmiinoncm. iftde peci^poile r fiqdi 

acqiadcorobiiraddacconcrattuijuci- dcm caufi illa jus canciim fcudi ce6- 

quc cx hoc cjus confcnfualccriuicu- ^ccrnic, cum pignoris vcrb jurc miiiJL 

-juipiam juns rcminio non magis in- habcccommuncj. 
■ terripbceric> ;juara inipccicbus jarn^i vOmnis n. aftus cx caufa qua ad gC- 
<COmmeinbradjk. . ^t^^ftntlum negociumquismocus fuic^ 

idemqi faadec eciam crica iIliju^|pKcerprcUciopan rccipit , L qttidS- 
;;t^la, qua tradicur, Officium ^W^iyammd9^a^l^g(nre,%.iptamftfkdt^ 
bcncfictum fuum nemiiudamnorum / . rr^Mifm. &(icuccauialimicacalimica- 

' eflc dchcrc Jfid &fiquts^e[Memadmditm- cum .producit cftc^tum , L in agrituU 

tejlament. aper. l. vtdelicet.Xx qtajk^ttf acqHir. rer. domin. l. 2.%. corforis debilitae 

-fnaJor.l.fifervM. %.quodvero deM^ ' devacat. mun. Ica cciain conlcnfus ccr- 

Confirmacur hscc fcnccntropi-actc- cam ob caulamtpra^llicus ulcraeam-» 4 

rca ex co , quqniam in cpnf^ncicncoj, non cxccndicur , l. age cum Geminiana, 1 

de quo nunc fcripo nbbia teftituciis -ihi DccJores CdeTranfaa. 1. 1.& l fi 1 

^«ft»<WVei^i;Uveriac<W«u^^^ fupiiktii.verfic.fi frJt«r,Jenkecfi<'t>et. i 

fiiin ,4c0pnn;cx invc(^icura nmuin- -epi^l^^rmic.sjd^ee^-sii-fdortfi conf 

aes^j^M;^ iiiM.i,v$Li,d'C9nfiisfi.it ^.tfUta^ttem 

oncai:.! acqueadc6hocrcrpe£lu ftifti- aliif addtt£tieiCravett conf 2^2: nurft. cf. 

ncf yiccm duarum pcrfonarum ^amj f.x quo eciam docct Baldus in caf. i. 

fimulmvcfticiquamcrtdjtons. Ccr- frxterea.infrimip.qmhitsrnodfcud.amit, 

Cum autem eA> fi cx duobus, quorum lcmper inipiciuiidani caulani iivc cf- 

alccrfimulinvcfeitus, aiccrifcudumj fcftum, propter qucm confenluscd 

^ppisnoracuoScnec , ille confencircc pra;i^icus , quud rcquuur Brttn. mtoKf. 

obUgacionifculK^quodhaictaiiquairn ^pMum^. 

'cercioin jtire (iio pignoris nocerepli^ PcRinechBc qupd f derenuncUti- , 

n^nonpofilec. 'Sequicurergottcqkc pnegeneralitertraditumeftgUaaiihi 

ctiam in prbpofi co coQrcQtu m ratid^ de clTc inccfprccandam l.fi tmm.^M' 

ne nmulcancxinvcflicurs^dhibfcum te omnia. l.emtor.%. Lttcim.de ftt&^^L fiex 

fibi in pignoris jurc ab hac pianc (cpa- fltnibus. de filut. & proptcrca quocies 

Taco quicquam prrejudicarc .• cum t alicui in unaeadcmqucrcpluru jura^ 

.3 quocics plura dtlcrcta jurain un?«ij compctunc,hccc uni-rcnunciavcriL-., 

candcmq'ipcrlbnamdcvcniunc,illa_» non tamen propterca cenftftur rc- 

inftarduoru habcrcccnfeacur,/./*/.*/? auncialie alccri , Lfi dvmuf. defir^vjt. 

itf^tdbjtt tttdtg./j.de adoft. ufqueco» igrk4t>t.fr^d,Lftti^i»frimif.dcfit ~: t. 
. «ica^tiniusjaiisnkdone cdicbncuc rHji. 
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YHjl.fritd.l.necUqu't%,t.de dcefuir. htered, /tfftf/^y«fyVt7.»/^/<r.Solctctiaplcr\inq;, 

Lquoties dufUcc cr ibt not. Dd.deregul. quotics fcudiirn aliquod oppignoran- 

jur. undz Roman. conJi/./j 2. conciudiLj. dumcft, confenfuscoru,quifimuliii« 

quodis, quigcncralem &rpccialcnij vcftici func, ad hocrcquiri:quarcvflJ 

hypochecamhabec/iconfenciattalic* cxco,quod comuniccr ficri folcc dc- 

nacioni rei lpcciaIiccrobhgacjc,nonj prchcndicur, qucm hocpociusquant 

propccrca ccnfcacur rcmififlc hypoc- aUo nominc confcnfilVc : cum rcgula- 

hccam gencralcm, quodconfrmari^r^t- ritcr id, quodfcommuniccr ficrilblct 

terea po/fet aliis decijionibus chngefiis a faftumcciam cfle pra;fumacur,/.^«0^ 

Cagnol. in l. fn. n. t<fs. Ode pa^.& Tiraq. finoUt.%.(fuia apdua.de ,tdiUt.edi(i.l'jif9' 

de(ontra^^.t.gUj?.S>.n.j6i, ' " tius.^.reifeplac. de aej. piuv.arcend.c.cwm 

Cumq'; hoc ctiam tum obcincaLj, M.Ferrarienfts.&ibi.not.DdJeconJl.Bald. 

quando de renuncia cionc exprclse a- in l.incendium. in fin. C.Jicert.pet. cmn ali- 

iftum fijic, ccrtemultomagis Iocuitij is congcji.ab Everh.in loco a comuniter ac- 
habcbic, quando illa cantum ex nego-. ddentibtcs (irCrave.conJ.4.o.n.2.&in tr.de 

ciogcfl:o, utin propoiico, cxconfcn- antiq.temp.injf..par.4..p.princ.n.jjp.(^i20. 

fucolhgcndacft.,,, . » t . ' Pra^fcrtim v.quiaahoqui,nifiagna- 

Namfvoluntas tacitapcrftctiamj corum vclinvcftitorumconfcnfusac- 

non italacc inccrprecatur ficiic exprcf- ,^ ccdcrccfcudi oppignorarionon valc- 
ia,fcdcarcnus cancum,quaccnusadus|^ rct. Nam vcl hac dc cau/a cxiftiman- 
j]li,ex quibus illa colligicur,nccefl!ari6 ' dum cft , corum confcnfum rcquificu 

infcrunc , /. JaLiatius. & ibtnot. de con- fuiflc , cum quili bct ccnfcatur potius 

dici. indeb. l.non idco de iib cauf.Pauius de adlum f va li d u m quam i n valid u m gc- 1 1 

CaJi.conftl.334.vol.i.(]uemrefert.Jaf ini' fcrc vo\\x\^z.l.fiprat.inpr. dejud.i.j. de 

^umquM.JSficert p.Crav.conf4.j.n^kzQ[\ te(i.miiit.^quot.dereb.dub.c.Ab.deverb. 

ha:icaobcincc,quandoapparec,aIiquc fig-^ hac praefumpcio omnibus aliis 

tanquam fimul invcrtiicLi confenfifle. prxvAcrcColtiZyPaui.deCaJiJni.exim-' 

Qnin & fi dc co non facis Uqucrct-., perf. C.de teJi.Aiex.in i.quanquam. C. de^ 

in dubio tamcnf nihilominiiscxifti- tcJi.miiit.T)ec.ini.pofiquamJibt.n.jj.C.de. 

marem prxfumcndum , quem potius pa6f. & proptcrca etiam rcgina omni^ 

ucfimul invcfticum, quamtanquam umaliarum inccrprccacionumappcl- 

crcdicoremconfcnfiflc.Namcumhic laturaDecio/«f. quoniam. Abb. n.jtf.de 

c; fcudo oppignorando agacur cunv» offic.de ieg. qucm rcfcrc Ccphal.f<7»/j-r. 

mulinvcftico,cujusconfefusadhoc »,'(?.SuflTagacurhifccalia vulgacarcgu- 

neccflTArius cft,ipla fubjeda maccria ar la , quar docccln obfcuris f /cmpcr id, la 

guic, cjus tanquam invcfticiconfen- quodminimum,fcqucndumcflc././» 

fijm fuiire requificum:Siquidcm t qucc obfcuris.i. femper infiipuiationibtss.dereg. 

fueric mens,negocium aliquod gercn- jur.i.fifidejuJfMand.i.fin.de prat.fltp.cum 

cis fubjc£la maccria plerunqjdeclara- aiiiscitatUaDecioe^Cagnoiand.i.inoif' 

re fole i, i.damni infeci.in princ. de damn. fcuris. 

infeifj.tnfiti. deprafcript verb.i.fin. C. de Ccrcum eft cnim jus illud quod 

itonn.pec.&c quilibcc ccnfccur lcfcac- agnaco ob fpcm fucune fucccflioni» 

commodarc nacur^ rei,dc qua agicur, ex in^cfticura compccic,minus ccnfcri 

/. fi V. ubi not. Bart. & Sai ioc.i.fi fiipui.de t co j ure , quod canquam crcdicor ra- ij 

uptr. Idcoq; ad cognofccndum a£lum cione pignoris jam qua'ficum habcc. /. 

pociirimum judiciu refulcarccxfubjc- qui autem inprinc.de his qua infraud.cred. 

dlj mstcria^diciz Aret.in i.i.^.fiquis ita. i.fi Jponjiis. §. fi maritus.de donat. inter 

de vcrb. obiig. Aic. in tr. prjtjkmpt. reg.j. vir. (jr uxor. Decius in i. fervus num. g. C. 

prafumpt .jS cum aiiis adcUsli.ab Everh.in depalf. iate Barbat.confii.4i.col.J(r. voi. i, 
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^l^aci^ i^lad vulgacumad prxftnstoy^ juris regul», docens : lo obtorisfipn^ 

:^r«%pttUb/iiDi: in«iiora,^/^Mr/« €mm per id,quod verifiniilius cft>iiirpiciai- 

iildt, lV4M(k{is jSc.iftiKi CUiidiani t duin cfle , /• mtifims, de regiffisjsfr ^Ji 

lOiniM^€urufn:Pc(piciair»(uadencqi miptmra, w fim,de rit. nnft, c. ^md "verifi- 
pra^fencia ItuAiWj quod-isferc^, nnUzdefrxfitmp. Qiifeyis eDfn? ^\^p^ 

' \S^^f¥%' mhiicmfftune.Hnm le^.l na- iicio^ quiltbecadusexverinmvliin- 
turaliter. deaciptir.fojfef. Quarc hac cc- tcrprctatibnem recipic , caf. cum inge- 

c . iam dc caufa cxiftirtiandum cft con- Kerali.de offfc, mcar in 6. c.wgerjtrMi. d< 

fencicntcm , rationc potius ag«atio- regMLjur. inc. ufquceo , lu id , quod c 

nis, vclinvcftituracquam credicircr verifimiliremotumc/tj.diciiuu habr- 

ipcAu confcnftllc. Idqy in pcopofito rc falficacis iroagiiicm , ucaic Baldu^^jr 

.vclvidef^. raagis locumhdtbeGsCumhic /. /. c, dffertf.fuga.o^yxo^ refcrc^4</^/<:* 

de j4i(is.fp9HOct9»piieagacaKqiifl?Bir r^HK^ImittMm i» L^^^^o^^MfmHh 

.i^t90ims9AK,c.f4nlc.fMfere(Kde^ , - 'Ac(fcdic'dfeni^ti«>hif<se<«inlliai 

nHmUt.not,BMld.inLi.tn,(U,mft.cM ^ii(soBiifi«nitftapprobatadoclfin;s , 

.4iUa, divi Adrian. tplL u fq; cd , (ic nec xstijaxskx , omncffi t aaum dubk 

cai» cK>au proximocolljgcrehccat. ^irtpjtftil» inteTferittindum , nc quis 
fccundum Cardmal. Florcpt. conjU.s.. ^^^^^ f^ incdmmddo afficiatui', 

incip. wA*^^*^A<i^.Max4ra€V.ero ji g^^^ arbitr.<.aimddeclm.c auclicritf- 
quaj^d9>; W in.cftfU)^oftp«>a;liarpoccft ^^^^ non refd. net.gL dr Dd. iwL 

f Wis^ra^. Wlff fCaun. V^S^CF §. i„ computatione. C. de jure detihcr. 

.j\ :^lwil.^«Q<Ml«r1^f>Q«*m ttriwis^ &L,CMufamqHaderefirift. Jdf iirJ.fi 

nwiwM««mpm%«r<inimant^mm4«^ pmASfkkti.% fc^Hittirati.met4kdt 

^cwHi^, ut dtocct AHt^tMnat^mf^ wW.^^^. Dwk». m*e.Pifiiralt,.de 

ti^^fiifmdePri^jifip qu<!m rtfcrtSc ,^^giSi,ifgf„fiMl^onobaihttii;qai 

jQjq^iicury^/r.v. ci>nJiLjj. ToLs.&Becm iDptteccd<totcqij»ltioticaddu£>afuc^ 

^9nfiL^o2. Ncquc ianc m;rum , cuinj ruiK: illa enim eo dcrtHim cafureac 

quajvifir^auncidtiofivcremUrio jpns Kjcum habenc, qu;mdo conftac, aH- 

donarioi^ibVimobtincat,/ «•tf»/r^.§./ s^\t\\\ canquam crcditorcm confcn- 

fUm. defAct. L i.de Trar^iMtLJicnt,^. f^ff^ rei fibi priua obiisata-: in pfopo- 

^f4cifci.4^uikm med f ign vel4iyfe$he€: fiuo-^iicem dc 00 adliuc qudcricur , u- 

. 0m%y^ vw^;don«tio nunquaHL. tromunqadm<sredicor^anyer6 can' 

j>nefu<nacur» / ^ mdelnfo- de fro- ^„4^ inve/HiUs cbnfenrencniKi 

L hrdJ^pift^ fit^^* d^tnm€tni. fed po- igicur huc acaSminodan poce- 

ciiif .qus^v^is alia prjrfumpcio fcu con. j-unc jura & fundamema fupdiadiAN 

jc^iiiracapi dcbe.'c,qnam donacionis, ^a, fcdidpociiJS>exiis, quaiamoocw 

fpcHm^HrurrKC- i^^n^>t- P-irtcL de folui. fidcravimUs.dtfinicndum eft :Cumq; 
clegdnter. %.qur,cpYol>o$.defigHutci.f*ul. iismanifcflum Hac, vcrifimilius cf- 
de Cafir. conJiL 377. voL 2. F.ciamfiiila^ ^um potius uc invcfticum quam nc 

Conjcduralcvi» ei^ptftoundumMi crcdicorcm conlcnlillcccrcc non nia- 

imLfitnU cqLj* Cdedot.^romiJi.J^ffiitJt^. gjj quippiam hoc nominc impuca- 
l-^Mjlu^.f prfdiknmm^^ tr porcritqnam in cafu , Lftcnt. %<MeM 

. J^ifimf^d^fifi^^y . '■ ' ' ' • i^d^ftttkmd.fign.velfjyfoth.foiv. 

. ■ i • • . . • 1 .. . . . ' 

Undcfimulapparct,mimmfve- Cumide^pafllis^rhocficri, quod 

sifunile cflTcquod fimul invcflicus jus fcicbat uticy pignuj (Ibi durarc,*/ did, 

fui pifrnoris rcmircere voUicric , idco- dU ictus. (iux v. dc confcncicnrotofii- 1; 

• quctlocomcciamliicmvcniccalifti* c^noroip«iii.jpvm€ipio.diximui iiia-.> 
• : ■ ' ' * mafti- 
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mamfcftum c(l , plurimiimadveriari 
iis , qux in primadecidcndi raciono 

confidcrata fLierunt. IdCo uc Iianc pu- 
gnanciam concilienc, variis modis di- 
ibnguunc inccrpreces hi l. Caju.i. depi- 
gnorat.d^t. & ind. c, ex literis dc Tran- 
fu£i» & Joan. de ImoLm cjiquis Pr/tsiUe- 
rvrtm. de rek EeeUf.run dlienitnd, Qni- 
dam eoim f^itgl' m d. OgiA maceriam 
hsiiicdeclarantiaccum quidem,()iiaii- 
do probacionisgraciaquis confcnric-^> 
iftud ei in jure proprio nonpratjutii- 
cec, fecus vero , quando ob adus valis- 
dirarcm confcnfum fuum adhibec_i, 
quod fequicur eciam Socin.f-n. d. conf. 
4j. 'U0I.4.. Sed uchxc dcclaracip ficisfa- 
cic ad objedum d. 1. Cajus , icaper rc- 
liqua exempla iupr^ a<railda plane de- 
ftruicor. Nam5ccutoride6au^orica- 
' tem prsBftac> ^ conlailgaineus con<^ 
ienric > utadus robur ^ccipiat>neq^ ca- 
men propcereamagis altcrucerin jurd 
liiofibi prxjudiCac. Commohiccrigi- 
cur ica diftinc;ucrc folenc , ucqiiocies 
quis officii necclTicace confenfic Jiu 
jure proprio fibiis pra;judicarcnoii_j) 
cenfeacur : fecus Ver6 /t volilncari^ 
con(en(«iricscttnti enimetfioflficiiiicK 
rotne tdfecerie>niiiilomintb(ibipr8e. 
judicarc inccUigicur ^ ut mt. Dd. in d. §> 
fit!itor.lnfi, deinoflic.te(i.ubi Jojn. de^ 
PUt.Aretin. f^iglitts &posi eos Ttraq. 
eijretraci'. §. /, ^il.ff. ntim.2-1 tr.tdit Cra- 
f ctt. in d. qu.ef. poH traclat. dc antiquit 
tcr/ipor. num. 2.0'36.& Virginittsde Boc- 
cat. in conjlit. Aegtd, gi.3, num.js. H^(i 

aucem do^hina non ica acdpienda c/l, 
quaQ tum demumoiliciineccllicacti 
eonfenfifle quis dicacor > quando ofB^» 

cii rarionc ad confenfum cogi pocu- 
ifliec » tedad lioc rufficic , quem ad of- 
ficium , cujus racioneconfcnfic, vd 
ad ipfum confendim non ulcrolcin- 
gelTidcj (edconlcnfum ejus .noraine 
ofFicii quodahoqui gcric, neccflariij 
requiri,qiiancumvis confenfum illum 
Iponci adhibeat Sie k contFarid vo. 
ioncarie confenfifle dicitur» quiecii 
ofiicii nomine id feceric, nUlla tamen 



i O XVir. 84/ 
necedicace adaftus fuic , fedeUitaiAud 
peraliumxquccxpcdiripocucriCtul^ 
cro feingeiric. F.c hanc cflc Intcrprc- 
cum fcntenciam,cxcmpiaab cis addu- 
da facis dedaranc. Nam cucorauclo- 
ricacem pra;fl:ans cbncraclui,^cfi offi- 
cii nomine id faciac , non camen ica ad 
lio6cogicur, quin fiid expcdire vifum 
fueri^» recuiare pofGciSicconiangui- 
fi^Us y cujus confenfus vi^ore ftacuci 
ad cOntra(!!lu!ii requiricur» denegare 
poceft confenfum : quia tameft & tu- 
roris audoricas & conranguinci ad 
concraiilus validicaccm neccflhriorc- 
quiricur,ideo hi con(cncienr« ncccni- 
caceofficii, qUodgcrunc,confenfiflc 
inccUigUncur , quippc cum nifi lioc 
iacerenc» non valorec s quod agicur, . 
Concra v6r6 Scriba > Advocacus vel 
i^rociirator, ccfiofficiinoniine>quod 
gerunc > eaufse adfinc , quia camen hoc 
ipforum oflficium non ica ncccflarid 
rcquircbacur, quin idem pcr aliurrLj 
xque commodc expcdiripocuiffct-., 
hocipfoulcrofeingefliflc, acq;adc6 
voiuncarie confcnfifle inceliiguncur, 
lic niiram nonfic > cur nuilam indo 
mtreancur excafiidofiem ^ (ed con- 
ien(us in jitre proprio prsejudicec* Mi- 
liim^ icaque airenciendoiil Lamber* 
teng. dum is confiderju^ utrum qnis 
ad conlenfum cogi pocuerit ncc nci* 
cum hoc \ mence Inccrprcnim alie- 
humfic, ucexjam didis manifeftumj 
cft. Nunc n quis cum haccommuni- 
cer approbaca dodrina eo modo de- 
claraca> huaC eafuflci noftrum confc- 
rat > facil^ dpparcbit>eum ad priuspo- 
cius qu^m pofteriusmembnimirefb- 
rcndum cfle. Nam ecfi in agnati vdl 
iimul inveftiri arbitrio ficum fit , u- 
crum oppignoracioni feuciiconlenti- • r ' - 
re velic ncc nc , quia camcn confcn- 
fus ejus ad validicacem aiflus rcquiri- 
cur , uciq; non fponce fc ingeflifle , fed 
officii neccfllcace conlcnfiflc incelli- 
gicur, perindc ut conlangumcus, qui 
vigore ftatu^iidrequirencisiconfibn^ ' 
fit. Unde efficitur, nnncconiendinu 
XXX 3 inju- 
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in jurcprO]*irioelnonmngisprsji]di- ;/;r//^/;.di(J^um fuif. Nam ntpoflBarr, 

cnrcquam confanguineo. Nccobftac, rcfpondec cciam [.amberccng. v^/ ^»!. 

iniod cciam in conninguineo aliud loco.mimero.37.h2C^J/nlliits.%f([\\.\sX\vic 

i<:nfic Socin. in d. cofijil. ^.j. nam hanc coni(.-nfu pacris agere pocuinec> acquc 

«jus opinioneiiiconitfDamceriiD{>ro^ adeb confbnfiispacrisvolumariusia" 

bacam^(Iec](nipr4addu£bs0(pparec ic > & propcerea eciam cafos hic«l 
(^)Ncq', eciam quicquam refcrc^tpidd pofkerius membrura diftin^tioflis 
de pacre-filio confencience vjc d. LpoH pauidance cradico: podus 

Uginmn,%fifilmf4mluls^kk^mkm'tit tefercfoduserit. 

T^Swi 7st fi»€^e^ ^S» 7^ ^Z» 7Z3^^» <^^>i» Yst i\* c%» iwtf^ 2& 

t/4 2) SD / r / o 

Simoms Ulrici Piftoris, Harcm. F. 

(<) ' <ysaaD.aIlmm.3mMtiiptt.n. (I>) ■ Sx refiiHCslMM». jim. d. mf 

M s r I 0 xviu. 

PIGNUS QUOMODO ET QUI- 

BUS SOLENNIT ATIBUS LECITIME DIS-. 

trahic(ii:,*& quacerius jixsvecusinto^cor- 

ktaumficj. 

S U M Ki A K 1 A. 



/• Qreditoy cuipipiorkysndendipote/fas fx' 
■ ( • - SaeHt id liciti dijirahit foHiM- 
..tMm iihkms^nonanti. Nef^ btt 
' ttfu deannduiio jut aliafolcnnlt.tg 
reqitinrKr, nnm.; ftcoKycr.tuTiHjl 
ne yendutnr , tr.na denunciatione 12, 
'ppHmtrmnemmiffMmoptiseHfti» 

* B.& folennibuSide quihm n.7. 

de to nihil di£b*m ex natitra contraSut 
vendendi potefiatem haket creditor 
n,4,medimmoraftt4ekiiwH.f.m 
vmHitameByettdkioHehondfidesrt'- 

nnm.fT. ' 

QHtfclcnniaadvinditionempi^norisjU' Mf» 

• - re reteri re^uifita ftnt , mm. 7. & 

quatenm mmgk neenerim > nnm, /« ^ 
qmijitnwm9^mmnn.ff. 

^ CrtJS^ ptre novo poflmoramiielvtoris 
hiennium ( quod ttnde inc1p1.1t num. 
ih) expcilaretcnetnr, anteqHom 



\f}gHt*s yendattaUas nitUj efi^ygni- 
■Mio ex eommHni i & requiritut' 
"feitttrta denunciatio ntm. 10. qM 
tamen 07n;,'f't nonmtim » federiSr 
toreiii"rJv.u. 
L.fin. C>dejur,d(minjmpetr. intelleQiU 
mtod mm rmnm bffBmermmdlme 
psdgentraliter oblineat n.ij. Profc- 
dit tamen in r.ifu, quo nihil dtTcr.' 
"duione pi^nons conventufnjm:, nu. 
't^JStmpig^oreimmiitimds0,tjm 
wc re^drmttur fileiuStmm-m-tii 
pr£fcript£i quairda pt^flm.MlUetr»' 
tatejudicis rcmiitur.,n.iS. 

Ti^tm judtciale poH bimeflre Jpacium 
yeni^pot^ prmmktm fr^mii' 
trie. 

7>^lff pdi^eie £atur , qnod vigore 
. nfinmeuA gfutren^gteti €ap^ 
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DK pignoriim diflradionc» 
quoties agitur,dc duobus po- 
tillimiim queeri folct ; Prim 6 
anvcndcndi jus & faculta- 
tem habeat crcditor : Dcindc hac fa- 
•,cultatepofita, quid mipla vcnditione 
Ijcobfcrvandum, Inutroqjplurimum 
refertjutrum dc'aIicnationc pignoris 
lconvencum fucrit ncc nc ? Si cninu 
vendendi f facuitas pado cxprcfsc 
conccnafucritjdubiiim noncft, quin 
;arciftud vendere poirit crcditor, 
vcndcndo dominium transferac , / 7? 
€0}rjcncritd.fincceJfuriiU. §. fi annuadc^ 
^i^^nor.act.%.i .Infitt, (juib.aiicn. //r.mora 
tantum dcbitoris uc intervcniat, nc- 
ccflccft, l.cumfohcnda. & ibiDd.dc_j 
difiract.fign. l. ficcfi[kntc.l. cjuaficciiiliter. 
C. eod.tit. Quippe cnm calis liccntia 
fiib ifla conditionc , fi in mora folvcn- 
<ii fucric dcbitor, conccfla intelliga- 
tur, ucdcclarat Paul. dc Cafir. in d. l.fi 
4:onvefierit,qucm rcfcrc T^ljgufant. d<^ 
yignor.fart. 6.frinc. rnemb. j.n.i. F.c ha'C 
quidcmmora velpcr lapfum dicifo- 
1 u c i o n 2 ap p o fi ca' com m i ct i tu r , rt'./. cimt 
folv:nd/c <y- /.?ndgnam. C. decentrah. 
€om7f}it.fiipuI.wc\ pcr intcrpcllacioncm 
Cf e Ji coris, /. mora, in pr.de ufitr. l.fiex ie- 
gaucaufi. dribinot. Dd.de ferbor.obiia. 
l.dcbitores. C. dc pignorib. Pra'tcr mo- 
r.mi vcroad faculcatcm vcadcndi nc- 
cilariamhoc calli, ubi pailo illa pcr- 
milla eft in ipfa f venditionc, neq; de- 
nunciacio,ncq-,uIIa alia rcquiritur Ib- 
Jcnnitas, dequa paulopoftdiduri fu- 
, mus,utfcnfit (7/r/."/«/. creditor. C. dedi- 
^^raci.pignor. Baid.ind.i.fi coni cnertt. 
Suttc. ind. l. crcditor. C. de dtfira&.pignor. 
Batd. ind. t.fi convcncrit. Safic. iad.l.fi 
crcditor. (jr Lfin. C. dejur. domin. tmpctr. 
Ncguftnt. in d. loco. num. i. Rim.jun. in d. 
%j.num. 2SI. innovrf. Nccquicquam 
impedir, quod Paut. de Ctfir.in d.i fi 
conviHerit. hoc cciam cafii dcnuncia- 
tioncmrequirac: quoniam difcrtelo- 
qiiicurdc cadcnunciationcquadebi- 
corinmora folvcndi con!licuatur:tV 



hancmanifcfte diftingvitab illa, qua 
poftquam dcbitor in mora conftitu- 
tus &:vendendifaculcacem inde con- 
fecucuseftcredicor,in ipfavendicionc 
folennicacisgracia adhibecur. Fruftra 
igicur in conciliandis hifccopiryonj- 
bus lahoT^tJtimin.Jun ind. loco. ha(co 
divcrfas inccrfc dcnunciacionis fpcci- 
cs confundcns. Baldus quidcm in d. l. 
rrrdV/tfr^cciamhoc cafu dcnunciacio- 
nem vidccur rcquirerc, fed pocius mo- 
nec, crcdicorcm ad confcrvandamj 
boni viri opinionem bcncfaccre^A 
denuncicc, quam uc hocncccftarium 
cflc ducac , & fi aliccr fencircc , non (o- 
1 um fii>i forcc concrarius , fcd hafc cjus 
opiniocommunicer cflcc improbaca. 
Bonam fidcm camen in pignoris vcn- 
ditioncnihilominusadhibcrc, &cum 
licctmajorinon viliori prctio vcndc- 
rcdebeccrcdicor,/.y7//.v^r. C.fi vcndit. 
pignor. giof. in 1. 1, verbor. doio maio. C. 
eod.tit. 

Sin t autem pa£lo convennimj 3 
fucricncpignusycndacur, tum cacc- 
nus quidcm valcc ejufmodi padum, 
ne debitore in mora conftituco ad 
vcnditionem mox profilirc poflSc crc- 
dicor , quin pocius fi hoc fcceric, forci 
cencacur, d. t.fi convcncrit. t.ftis ^uipi' 
gnort. dcfurt. non camen cjufiiiodi pa- 
dum omncm vcndcndi pignoris fa- 
culcatcm pcnitusadimit, fcdhoctan- 
cum pra:ftac, uc crcdicor cer dcnun- 
ciarc ceneacur dcbicori , uc {blvac,quo 
fa£lo,&dcbicorcceflancc, integrunij 
nihilominuseft crcdicoripignus vcn- 
dcre, d.i.ficonvenerit. de cujus racionc, 
& qUvT nam intervalla fingulis dcnun- 
cia tioni bus i nccrccdcrc dcbcanc , plu- 
ribus agunc Incerpreccs tbi. Negu- 
fant.d.ioco Rirninaid.jun. ind.%. i.num. 
2<f.t. Infiit.qutb. aiien.tic.cr Doneit.de pi- 
gnor. cap.io.coLs. 

Iftx auccm denunciacioncs ad 
hoc pocifllmum requiruntur , ut_« 
vcndcndi faculcacera confequa- 
XXX 4 . tur 
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tur credieor 4 ideoque denuiicianoiu- lervaii debec , uc illa bona Hdc & 

bus bi(ce fiidis & vendendiiure impe- lennicer delebrecur ^ /.^j/a 'fpHhiiter. C. 

traco , cum in ip(a yenditibitehoc ec- • dedipd&.fi^, l, eMmcpMra^afive/t' 

iam cafu obfecvancla eruttkfonttiiaeak 'dit,f ign.agatur. 
quz ad illam rcquiri {blere>jam dtce- f.ct bona fides ih eo.pOCtifimuni 5 

nius , ut cradiderunc^/tf/TB^r/. W/V. conriftic , nc pignus viliori precio 

O/r. & alii in d. l. (i convenerit. Negu- vcn dzzj.fi uxor. C.fi vendit. ptgncr. 4. 

fant. in d. loco num.3. Rtminald. jun. tn d. gatur.glof in 1 1 . vtrh. 'dolo malo. ed. 

§./.»j[^«?.2<r^.indcconcludcntcs)ura_» ///. Sed ucobfcrvacis folcnnicatibusai 

vecera quoadhanceciam denunciati- vcndcndo pignorc ica lcgcrac vcnJv 

onem ifto cafu iion efle immucaca^. cor , uc diligens pacer&mlli^ restifas 

4 Qaod t fi de pignoris vendicio- vendere Iblcc iL es agitmr. dc pi^?r T. 

neinconcraflunihiididumneqicon- a0hHA 

venrum fucric , nihilominOs cameiu Ad t Iblennitacem^veto olim b<ic 

vcndcndi jus & faculcacem cx ipfa-» 'cartcum requirebatur,ucrcsvcn(icn- 

concracfViisnaturahabcccfedicor, d.l, dapubliccprofcribcrccur, 6cut nbud 

fi convenerit. l. i.%.f rvo depign. l. credi- dcbicori prius dcnunciarcc crcdicor, 

toris.l. creditor. de difiracl. pignor. l.fiinj> uc probacur in d. l. crcditor. 4. C. dc di- 

hocC.eod. tit.l.i.C.dapacl.pigner.pvo- firali.ptgnor. & ibtnot gUftn ^c^.h hoJU 

pcerea rem fibi oppignoratam ven- Jide Baid. imLJittaL mm.t. c.dejur. < 

dendo domiiiium* ejus noit minui 'mm* bdfe».'Q$muiaiL i» Cemnseat,^ 

' transferc « qu^m fi yendehiii fiiciilcas edf, it»titimer* T^WttelUau 

paftocxprelscpcrmiflaertct,^//./^*?^- figiter. cdp:te» 
Denerit. L qui i €reditere,Cde'd^a^. Hacc Camen idedduhtaxatadhi- 

fignor^ Lnoaesinovum.de acquir.rer. do- bcbantur,'uc crcdicor vendens onin» 

miH, d. %.J. Inftitiquib. alien Ik. Quippc fraudis fufpicione libcrarecur, & no 

cum debicor pignori dandohocipfo ^quid hujus vendicionis nominc/udi- 

alicnandi faculcaccm concelTifrc , ac- cio pignoraticio priL-llarc facile tcne- 

^ucadeo crcdkprhcecipfc Dominus rccur, ucapparcc ind. LqihtfjcnAUter, 

rei non Oc , ex hac tamen dcbicoris ubi imperacOres , poilquam :pignus ' 

vpluncace ^ caiiquara Procuracor ejus bona lide iSe /blenniBer vdhdi debero 

jic||oainn jA;eriinsaltefiare,&domini- 'refbrfpfifrunc, hanc iiibjungunc rait- 

um cransfcrrc intclligacur, &ibi onem , icaehim apparebic, an cx prc- 

■ feBdUosEiminald.jun,mmj3.Lcredito- cio pignQris debico fatisficri pt^/iic^. 

risubinot. Dd. de €>,cr. nov. nunc BartoL Quare fi crcditor hilcc non obilrvj- 

inLfipignon.n. j^.fi)/:iL hcrcifi. Bald. tn ti$ , pignub abfque prnfcripcioKC <?i^ 

/, /. C. crcdit. evici.py^n. Idq'i adco vc- denunciationc vcndidifict , v cnduio 

rumeftjucdebicoi vcaditionemhanc non proptcrca irnta ficbat,l*cdpro- 

nifi incegrumaf)cracdebicUm,impe- ptcr jus vendendi» quodexlegeccfn- 

tiireneuciquan) po(ric,/^/.^i.C^Af>- crai£hiscompecerecrtdfcoridiximvBi 

$0r*veMdit»pignor. impetLnenfe^ iirma ic r^ca nihilominds mattebati 

^ ModotdcbicorinmOrafblveh- & dominium in emtorcm transfcrc 

di fucricvqoam ad hoc > uc vcndi pof- bacur,</. LficeJfanteJe difir.pign. i, i. c 
itcpignus % omnind ncceflariam cfTo C.fivend.pign. & docet PauL d<Lj 

diximus ^per Lcum felvenda. de difiracf. Cafir. in d. l.fi convencrit. dc ptgncr a^l. 

pignor. &Lfi cefjantc. C. eod. ttt. In ipfii Connan tn Comment.jur. civiL lib.'^. cap. 

aucem pignoris veiiditionc credicori /s.num.7. Done^. depign.cap.to.h.c fi qna 

pcrmifla hoc pocilhmum fquodalcc- fraus mtcrvcniflcc, quiaminons vcn- 

tum cfl: iiujus inipe^ionis capuc ) ob- dica res eneccumlicerecnuijorb, ejus 

nomino 




« 
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• nominedcbicorvcndicbrcm quidcm «rri/.dumait, cfcdicoremhoccafuad 
p*gnoraciciaconvcnirepocerac,non_j inccreflc conveniri pofle. Acqj barc 
autcm cmpcorcm i d. l.jiccjfante t nifi obcinucrunr jurevcccri. Scd Juflinia- 
cinprorfraudisparciccpsfu»flcc,cuirL< nus hanc pignoris vendcndi facuha- 
cnim vcndicore non folvcndo cxi- tcm^jurcpcrmifl^am pcculiari con- 
ilcnteinfubfidiumccncbacurj/.j./. flicucionecdicaicareflrmxicuctcrcdi- ^ 
. (^^.C.fii^ndit^pionor' ' r. . , tor,poflquamin morajconflicucus fiiic 

Antauccmcxcofolo, quod fblcn- dcbicor, bicnrijum cxpcilare tenca- 
nitatcsiflxprtetermiflatfuci-inc, ccnc- tur,priufquam pignoris vcndicionchi 
rccurcredic6r,quancumvis juflp prc- fiiicipcrcpoffiZf/^n-cJeJiirfdominj^ 
ciorcs vcndicafucric, quarflcurn fuic. ^<r/r.pcr qucm ccxc.icageneralicci' col- 
£c ad fubhaflacioncm quod accincc^, W^untEart.Bald. Aibei^. Salic.dr alitibi. 
credicor pignoris vcndcndi jus aiioqui (^Salic, cr Dd. in /. creditor. de diJhaCf, 
habcac&vcndicionesnon fcmpcr (iib fign.TauLdeCaflr.ind.l.Jtcbni^enerit C <t) ^^) 
h j fla ficri foleancfcd plcrunqj ecianij . Arettu.in §. i.InJJit.quib.alien.lic. 'velfioa. 
privacim cclcbrari, crcdirorcm cxeo tJribifttamRimin.jMn.n.p. ^Negufant. de^ 
loto,quod nonprorcripnc, non tcneri ^ign.cj^s.foU.ldq; adcb vcrum cflc vo- 
pacarcm,fimoddaUasbonafidogcfle- lunc, ut credicorantc biennium ela- 
^icldq'; communiccr fcnfcrpc Inccrpp. pfum vcndcndi faculcaccm plan^ nort 
diim denunciacionem cancOm rcqui- habcac,acpropccrcavcndicio mCCrihi 
nincuc clarids cr«didic BaUttinMidc pi- fufcepca nulla fic , neq; dominu crans- 
^»tfr.r4;p.rj'.f*/-?.inquicns,quod facis flc fcrat, uc docucrunc Bart. Salic in.d. L 
crcdirorcm vcndcrC , uc bonus pacc^- , credifor.dr PaiiLde CaJLr.in d. LJi conveH. 
familiasvcndcrcc Major;sigicurcau- $ccundum h^c t icaq; dcndnciacib, lo 
tionisgracia cancumadhibcbacurpro- cujusi» d.Lfin. verf.fm autemjmcntio 
icriptio, non quod dcbitor ad cam_» fiC,nondcca, quac pro fblcnnicacc ad 
edilriclusfucric.Idcoq; ^ Impcra^or vendirioncm jurc vcccri requircba- 
in d.l creditor^ profcripcioncm non rc^ . lur,hicclligcnda cric ,fcd pociiVs de illa 
quiric, fcd fimplidccr dicic , cupi pro- pcrquam in mora confticucbacur de- 
fcribicpignusarbicrio ejus hocipfum bicor.Undcporr6fcquicur,bicnnium 
• .. pcr mitccns. Quia vcrb dcnunciacio- iftud no viflimo jurc incrodudlum non 
fic £i6la,dcbicor forfican pignus lucro . t a dcnunciacione demum illa , qua? ad ^ 
vt^Jracioncm invcnirepocuiflcc, qup vcndicionis folcnnicaccm rcquiricur, 
minorcfuo incommodo pignusvcn- iniciumcapCrc.fcdmoxabco ccmpo- 
dcrecurjacq;propccrcacjii»plurimum rc,quoin moraconfticuCusfuicdebi^ 
inccrclTc poflic, denuneiationcm fa- tor,currcrc,acq;propccrca biCnnium 
clam cfle , ideo crcdicor hanc pricccr- hoc prius clabi>q^am dcnunciacio illa 
miccens , non facis bona fidc gcfliflc^ rcquiratur,*/ in lacis citatis tradunt Dd, 
■ vidccur, acq; adeohocnomincdcbi- Hincdeniq;apparcc,juraVcccraeciam 
coritencbicur, ucprobacur^ /Arwftf;»-. hodi^ adhuc obcincre & in canciinij 
ir.i. CJivendtto pign.dgat & diftrcc do- immutaca cflc, u c priufquam vcndicio 
cuic Bart. in d. L creduor. num.j. inqui- cum folcnnicacibus juris vcceris incipi 
cns,quodcrcdicor hoccafu tanquam poflic, biennium cxpcdlarc ccncamr 
mala fidc vcrfacuscencacur pignoraci- crcdicor.Non dcfunc quidcm qui con- 
naadintcrcflTc.^/./fr^^^/tfr. Sicuc alias, fticucionem d. Lfin. ad eum t canciimj ^ 
quando malam fidcm adhibuic in_3 cafum rcflringunc , quo crcdicor ' 
vcndcndo pro Viiiori prccio , / /. C.yS" ipfc dominium pignoris impccraro 
'vend.fign. & Bart. fecjttitHr Salic. ibi. cupicafupcriorc,ucIcnficC<7»/?rf/r./^^../, , 
Idcm^; fcnflc &: CaJlrcnf.ind.Lficonue^ f.js. #. /7. &pluribus fiTmuDone/it. dc^ 

■■ '. - ' , . •■ . . :f%"^^^ \ 
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f^imf* idf. 10. quorum opmibncm & 
ip(e dcuius» (iib ^uo coliocaraeftilla 

l.fin. & pracfado e;ufiicra I. & qujc «dc- 
niqjiixfincamicdunrur, admodumj 
vcrifimilcm rcdduncjfubfiftcnce prte- 
fcrdm probabili divcrficarisracibno 
inccr illum & huncnofiruracafumj. 
. C^ppc cum jura credicori pignus c* 
ineftd*iion perihdc &veuic , ucven- 
«ienid ^ceri > led podAs inaEiiaiii (eth- 
percaucioncm adhibcrcfolesiiCt^lao 
fojlieracorcs ckbici obccncu in alio- 
rum poffcflioncs facil^ invadanc. /."^ 
qttifuhimdglne. C. dediJlraB.pgn. Addic 
Donell. Impcracorem nullam habuiffc 
caufam emcndandi j us vccus , "ncquo 
cdam dc mcncc cj us > quod iihid cor- 
ri^ereVolaeric^^ads!!cblKfhiire , '& prb- 
. -fe^eajiis priflinum exfra calbiii dqnu- 
JVMmpem^ * 

Verunum cn non ibldni inip/ib» 
^d.ifit* qgacenus de jj^igiiorum di/lr^^ 
£lionc, qtiaf pcr ctimipradomittii 
impccradona nihil habcc commiincjj 
difponic , vcrbis ucicur admodum gc- 
ncralibus non tam ad eum carum,quo 
crcdicor pignoris dominium impccfa- 
re cupit> quamadidknfeii] pignoni^ 
diftra^neinlkd^aaenc&i^^ 

miniiimfetrdneio dgi^rei*kifit»)B^c)^<y- 
iteriprem difpofinohem ad eum tan- 
cum cafum, quanfiocxpc(f^acobicn- 
nioncmo cfl, quircm cmcrevclicac 
propcerea necclfc cft , uc jure dominii 
poffidcacur , diferds verbis rcftringic, 
acqs hoc ipfo ikcbperlpicuedeclarac> 
qu^ in praededend ^tA. (Ddn^Htueriii » 
non clfnadhunop6fteddrefh'e^ii), 
quiii]"g^eralicer rld pighoris vendi<^ 
riohem , maximi yer6 ad iBum cafuhi» 
quo, dominii impecrado neccnaria^ 
non cfl , pcrdncre. Quinimo idlcnij 
Imp. infupcr in §. iJnjUt. quibui alien. 
licct. diferris vcrbis aflcric, fi: confticu- 
doncfua ccrcuui modum impofuiftc 
per quem pignorum diftra^o ita pof- 
iic procedere,uc &credicores ;iis io- 
jnin perfequi nonimpedireiicur>&ne 
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debicores ceracr&iiiariim^reridtodo»' 
minium amiccereiir » fed urrisq^ con< 
lultumcfl[cc>acq;manifeft6 ceftacum 
rcHquic , fe hac confticucione fua ge- 
ncraliccr pignorum diftrad^ionibus 
modumpracTcribcrcvoluiflc.Ncq; c- , 
nim dc aha confticutioncquam d e dl 
jf/r.accipi poterunt vtii>ufta,comnoQ | 
iMi^mliiiUaaliaexcdclidtiniittiiiam i 
'^o de pignoribus di(fanlsdiidis>-<ed& 
verba </.§. r. opdme convenianc 
fiquidein exlioc ipfis ,'quod ibi^ftsK»- , 
itlmp.ne ante bienniUm crcdicor vc». 
dcrc poiTJ r pignus ,dcrcendi c iftird.nc 
tcmcre rerum fuai um dominium a- 
"miccat debitor : quo ie poriflinn'i?jjr 
'coriltituribric fua relpcxiilc ait imp- 
ind. §./. Ex quo caamyeriiai/. §./. do 
' ooniHmcidnei^/jikiieiiiiiierefra^iv 
' ce incdl(|tfnc onmc» Inccf prcces ib^ 
'Hkcitaq&haudpttiidplotmoireii^ , 
* quem'itieric6 debent , qoikm quitvd { 

' ex pi*arfatibnc vclaliundc pro opinky- 
' ne concrariadenimi pbfluncargu mcn 
ta ac prbptercalcbmmuni fcnccncia 
Dd. minim^ recedchdumcft, ciuiLf 
^prd:(erdm cciam argumcncailJa<coi>? 
TOria^^feTfiirit^fiiftjiifitoa» 

tudoiiiilli occafidnem dedifle id>'do ' 
^quo in jpribfiiddne didcar>&in(ino 
illius L. difponicur,'c|uoetiam refpe- 

ftu inccr ricillumdcjurcfdomimi UM- 
pccrandoreIatacft,hoc camcn nonj 
impcdic, quominusdepignorum di- 
ftradione in gencrc confticueic poiu- 
^c»^c'ali^\Md'Impei!tieor> cite 
' mtti^lic» ^lc lininy oo^oli£e alia edttn 
iconifti<banmr>1fieoriibxl^o7eilifti|^^ 
'ierdm & alib'GOii(lfcu donibift.^i^(||. 
■niani apparer. Divcrficacts au^cm ra. 
tio fupra confidcracaadcumquidcm 
cafum rec)cperdncc,quandoiprc crc- 
dicor dominium pignoris confcqui 
vulclncerim camen non iropcdi r,quin 
eciam alia fubeflc poflicracio,ob qua 
creditorinonconccdcndumfit,uc in- 
.WbildiiAininpignusvendere poAiCw 
Cum prafiercim illam 6cis cxpneflcric 

Impe. 
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lill)mcoriir/$.#.nevidelicecdebi- lipignore aliterip(mm'xiOb kdbcL^, 

tof es foarum rcrum domiiiimn faetl^ qu^ fi quis propria aucpiiEacc iftud 

amicccrcncUnde fimul apparccnoiu vcn^icveldominium cjus prxcdrmif- 
folOmdcmcnccImperacoris,quod jus £b juris ordinc impecrai c viilc ; Al^ 
vecuseorrigere voiucric^fed &qnainLj quando tquisjudicisauconcaceintcr- 
obcaulamhocicaconfticuenc.Ucpro- vcnicntefecundyra jiiris ordineiAud 

pcerea nos dc eo cum l.)oncll.ampliUs VCDdi ^ilbi in foiucum dari cu;ar,cuni 

ifllicicos efle necefiiplane non fic^. pocids oblcrvandafunc ca , qux in jur- 

13 SnateriamtqtiieonfticocioRem^i diciaU&pc«rcoriaiiilw|Mrifi^^ 

Ifih ad fftnehitbres auiciHm re/hin- ieaitfejsMiml 0^.mimrj.t:;dtexa (tj^ 

eunc , cxiftimanceSyillilocuni non ef- etit. reijttdk. & maitth^ eiqitii^ftf. i^iH 

ieiAcredicorcgriacismucuodancelub ettMm SaHc circafn.C. debon autor ju- 

j^gnore , AngeLin l, debitoribfesderejt/- dic.fojf.&in l.2.%.fin.(H addit.fi noxali 

die.quemrefertiJ04n.de Plat.in d.%.i. /w/. f-*n^4#.iibi inde aic, &cuum vidcri crcdi- 

/juib.alien. lu. Scdhancquoq; opu^io- corcra, qui rccurric ad illam lcgem_', 

hem cxverbii ^.§./.admodumgenc- Nammcliuscflccfibicxpcdirc judici^ 

r^Lbus,poil J^^«.<^f /«Mi^fe£l^impro- ario cramicc, quamgraiuamimplor^ 

hnJtikuikjmtSitmfit.{Sj tJttimetu kts 9cCeqmsmAifgeiind.l./^mflmf: 

I circai^/>fj«.Obi^rvandmn,quodim- fi^*^%ft^<ti ^ 4ii9fit»'4^if£^ 

i )>er. illam difcrcis vorbis re/lrin^ic,ut« £c hahcopinionem «omnannioreQi^ 

locumducaxachabcaceoin cafu, qua^ & teriofem efle , mulcis firmac in ^ 

H 'dodevendicionepignoristnihilcon- Jttliantud. Ififinita.&ibietiamBologn^ 
vcncum, fccusquandodecacxprcflc Quodcciam*beain judican- 

a£lumfuic : cum enim id dc quo fuic do cop.lulcndorcccdciidumnon-3 

convencum , ablq; folenniracc iilius (ittfo^iSalic.qMemrefcrt yail Akx.Cifnf. 

f lcgis obfcr vandum ftacuic. Ex quo,ut //. voi.j. dr fecutus eii Dec. in coKfst^^. Cr 

eciam fupra diximifiis» commanicer <M^///./»..2.finuliccrcam vcripccm.% 

ttadimmefl:»edamqcian<togeneraii-> fc^commimiorem eflcaflcren^ l^ihij 

Bcr vendcndi pignoris fiuBulcas paAo ^CHt ti^rc , quod Jl«r/. hi^i jid^ 

eft pcrmina, locum noncffcdifpoH- «Mf mwi^f^^^quodddrecupcran^ 

iioni »d.lfin. Paul de xLafir.in d, l.fi cote- di faculcaccm tccinec y^cttam-a^j^dioU 

*venerit. refcrt.Negt^tmt dtfignutnUiiA, alc ptgnus cxcendic , qucm'ftqoiciifp 

'^,fart.princ. num.i, '' X^ngeLin d. auth. ei qui.Abb. conf.ffp. ctr-^ 

(- Dcindctprodeclaracionc/i^VW/^^i. cafin. voLt, (jr multts defendtt MtchaeL 

. advcrcendum , illam duncaxac proce- Urcurrnein d. §. JuJianm num. ^sg.cvme^ 

dcre in pignOTe convcndonali , noOj uc diibiam crt,prior fcnccnria crcbrio« 

ieuciim tn jndtdafi velpraetoirili.ifanu ri lAi^erprci^m^pttlo app^obaitii jh{ 

judicialc pignus poftdaorummend» . Dcniq; t.iciendnmpignusjudicia-ZTi 

iim ijiacium ycndi poccft , L debitori- Icdici omni^ id, quodcapicarVigbre 

; r ) lnuderejitd{c).k dxzQ^pxiomifecitMdum InKlrumenci habends]|>aracam cxecu. 

* d) 9x.Dd. 'mL 4i divo Pio. de rejudic. {d) tioh6my(f/Mt dacet Sdrt. ittlfi&jtirt, (JJ 

Tri prsecorio vcr6 compus, quo vcn- num.j. (jui potior. im f ign. & inL cum^ 

di poccftjCn: arbicrarium,^/<j/r//5 /. cum u»hs in pr. de bon autor.foff.quem fequnur 

frofonas.C.de bcn.autorjud.fofident.tn d. etiayn Zafius tbi , drfmfit BahL inLcon-* 

i.debitonb. ita text. tn d. Lfin.deciaraiit Jentuneumn^.C-quoiitodo cr quandojud, 

Sjdld. Dd. tbi Joan.de P/at. Aretim. & licec in alioTeprobec Bart. toH eum 

i)d 'md^%t,Inftit qtdhJdUeii^.yeltitn AkxSitH.ti4^Pio.%fifkf^Am.w.2»: 

/li etmmShiim.pm,mmt,mMt'4ittiq. dtfinjde re iudlt, ^ NcgtjSut^de f igntT, 

Vigtftm^ftgniinei>ibr**jfm$^,^f,& m^*mtmr^^t^mj^^^, . 
.>%^Q^inimSetiaminG9avcaaai»- '^' ' '^ Opre 
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Quarc'fcnm apud nos ctiam inftni- ftrahcndis nunquam obfervatam fu- 

mcnta vigorcordinacionis provinciat iflc mcmini, fcd pignora rigore in- 

paracam cxccucioncm habcanc> idcd ftrumcntorum capta diftrahi plcrun- 

nullusvcllalccm cxiguuseftufusi<^. /. 'qucfblcnt, juxtamodumcxccutionis 

^/?,cum ucdidlumcfl,adjudicialia pi- Conflitutionibus Elcclorali- 

gnoranonpertincat:Idcoq;ctiam fo- bus prjcfcriptumj. 
lcnnicaccm illius L. in pignorib. di- 

tA D D I T J O 

SimonisUlricilPiftoris Hartm. F. 

'• - ' • • ■ 

1 -■ • - ' . ■ 

1T)cm Bdirt.ia §. Jn/iMMH. s^-l-Jifi' 'capta , non poflc in folntum dari , nifi 

HitdeU(Umn.wfeS}: Angel.inAMth. prius fubhaftcntur. f.c hanc folcnni- 

ei C. ^ ben.a«EtofjHd. fof. Ahb. conf tatcm fubhaftationis non cflc lcvciiij. 

<7. circ.fn. vol. i. camq; fcntcntiam.» tradit Bald.ihifosl gloffcrtext in anth. 

canquam vcriorcm noviflime dcfcn- defidej«Jfor.infr. & not. Bart.inl.i. C. dc 

dit MichaelUrcurrusin refet.d. %. Julian. .fid.ii^r. &jur. hafl.Ub.io. 

9M.2gg. {d ) Communcm 'pronunciab 

{b) Etcommuniccr.rcjcftampoft 'm\jXt,oizWcg2LTi&Cavali4fs.com.opin.quali. 

alios quos allcgat tcftatur Vincent. Ca- * 633. num.3. 

rot.de excuf.bon. pari. 2. ^uajl. 7. n. 17. 14. {e) Undc AntJFAr.errorefragmdt. 

(c) Inhocramcnfubhaftationcm '^.infin.decad.r^ 

requirit fext. $n l.fin. C. fiex caufa judic, (/ ) • Anton. Tah. 'd.dec.i. error. ^.verj^ 

^inl.wrdo. C. dt execut. reijiuiicvibi "ha^incaufajudicat. 
not. «S^i^r^/. pignora cx cauJ^ judicaci 

^jp •Af' ■A' 'Ai •A> ^jr yff i?f» •^f ^fr •A' i3r- ^ jr i3t- 'A- ^jr -A^ ^jc •JL 

7^i* rV^. rV. ?^ rV. r\« #^ 

CREDITOR >ION LEGITJ^ 

ME PIGNUS VENDENS, CL^ID JURIS IN 

cmtorem transferat : &quatcmis ambo & quibus a<^ionibus 
dcbitori tcneantur: quomodo dc^ignorcillcgitimcVcn- 
dito fcd pracfcripco agacur, 

S U U U A K \ 

CreHtor iUeptim^ pi^nus yenient iiomt' uUaUa deficiunt. 

.' ■ . . ninmnontraniferu tifucaptendita- 4. ^i^noratitia rem perfequitnr non preti- 

men caufamfrttfiat nu.2.& tunc ad um,etiamficrtdifor refittuendt potc 

pretium tenetuTy quod qua aQione fiatennonhaheat. DecUratur n. 7. 

fetatur ibuLsAn haredi competat. 4' TignoratitiaatiioninuUounquam tempo- 

num.T2. reprafcribitur. 

ARionegociorumgellorum fubftdiariavfl /. Creditor pritnns quam aSionem habeat 

coHtra 
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confra feeundem creditorum ejui f i- 
gnus difiraxit , id^ ufueaptum eSl. 

p, Tretium quod debitor exrefua lUegitime 
yendita & ufucaptaacreduorepe- 
tit , an dt vero , an de eo quod credi- 
tor percepit , intelligatur» 

/«. tnterffe ratio in adionikus reiperfecutoriU 
qualU habeatur , quando dolo aut 
culpafuareus deftit pofUdtre. 

II» Citlpa comnujfa rcjpecin uniuSi non confi- 
deratur rejpe£lu altertus». , 

/^. L, 2» C. ft rendit pign. agat. decUratur 
contraCnjac. 

jj» Creditor jus tantum pignortsfui rendens 
nec dotninium transfert , nec ufuca^ 
piendi condittonem prafiat, 

QUod <Jc crcdicorc pighoris 
dominium pcr vcndicioncm 
cransfcrcncc in praeccdence 
quxftionc diftum fuic , id 
cum dcmum locum rede invcnic--, 
c^uando vcndendi /us Sc faculcacem_i 
habuic: Ac quando nullo jurc vcndi- 
dic , uc fi ancc moram dcbicoris vcl Jc- 
ge concra£his relu£lancc v<rndicioncm 
fu(cepiflcc,cancumtabcft, uc domi- 
nium rci cransfcrac , uc dcbicor hac 
vcndicionc non obftancc rcm fiiama 
polTcflbre vendicarc ponHc , LJtprlus- 
quam.C.dediJiraEi.pignor.1.2. C.fi ven- 
dh.pign, agat L emptor. dereivendic. hifi 
illa ufucapca f fucricabcmcorcmam 
cUm prccium cantiim ejusa creditorc 
pecere poterit dcbitor, dll.::. Indo 
quxri folet,quaaclionehoc cafu prc- 
ciumiftudpetendum fic_». 

Accurfius quidc />; ^/7. j.cxiftimavic 
af^ionc ncgociorum gcflorum ad prc- 
ciumagendumcfle in fubfidium, ad 
cXcmplum cjus, quod habctur inL 
mater, C.de rei vindic. dr in L /. C. dc reb. 
alien. ubi fi rcm alicnam vcnditam_f 
cmpcor ufuccpericdominus rci aclio- 
nc ncgociorum geflorum rcpecero 
poccft prCcium a vcndicorc.Innuic cr- 
g6 Accurf. ficuc in LL: cicacis , nulla 
alia fupcrefl: a£lio,ica&:inpropofico 
aliam non compeccrc , & proptcrea 
ad negociorum gcftorum adlioncnLi 
ncccflario dcvcniendum ;efle : 

Qnippc t cum negociorumge- 
ftorunojidio fubfidiaria tantura fit-.. 
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i^. Creditar ia duhip prafumkur piguta yen- 
dere utDoimntUintu u i creiifr. 

ij. Vignore antt too. attnos obUgdto,fed di' 
yendito , ifuomodo hardtbKSpigHB* 
tantii confHUumejfepojfit. 

jfi. Confortes plures uno Ubello ccnvenire 
poffunt } etfi folutio uniHsaUerum 
itberet. 

lf. AUio reaiii contra poffejforem rei & per^ 

fonalis contra eum^ qui dijiraxU fi- 

mulintendipoteFl. 
tS» Libellus alternativHS propter incertitU' 

dintm exfado reiproveaientem ad- 

mittitur. 

/j^» Res aut afitmatio ejns fimul eodem libeUo 
ptti poteH. 

ic ubi nuUa alia fub«ft , compccere fo- 
lcac , §. /. inffit. de obligat.qua ex q.contr. 
(jribi in fum^.tit. Bald.inL mater. 
num. 13. & Accurf. commumiter fiquun^ 
tur Interpf.ind. L2, materiam.d. Lmater 
huc accommodantes. Vidcncurq'uc moci 
pociflimum eo,quod ln)p.ind.L 2. prc- 
ciumjubccpcccrc. Nampignoracitiar, 
quaedcbicori compccic ad rcmpociils 
quam ad prccium dari folcc , ^.fn, In- 
fit.quib mod.at.re contrah.oblig.Ldebitor. 
%.fn. de pign. a6iio. L pignoris. C. eed. tit. 

F.c quamyis t in cafu,ubi creji- ^ 
tor pignoris rcfticucndi faculcaccmj 
non habcc, ispignoraciciaconvcncus 
quanci dcbicoris inccrcft, pra'ftarc cc- 
ncntm i Lf creditor. C.depignor, aclio. l, 
I. C.fivendit.pign. agat. id tamcn po- 
tius in condcmnationc quam in pccici- 
onc cflc ccnfccur,ucpropcercaipfijm 
prccium adioncpignoracicia non vi- 
deacur , peci , poffc^Lfprvum.^.fn.de 
verbor. oblig. not. T>d. ini.fipulationes 
nondividuntur. (jr ibi Bart. inquaf. eod. 
tit. Afft6i. decif,Neapoiit,j47,num^ Ma- 
rant. deordin.judicpart, 4.. dif -j. princ, 
num.34. 

Cum igitur Impcrator prccium pc- 
cijubcac, ad iftudvcropignoracitia.» 
principalitcr non dctur,neq;etiainj 
ulla alia compctacaflio>putaruntin- 
dc Interpp. ncgociorum gcftoruinj 
ac;cndum clfe ,Ut in cafu d.i.Mater.ldq^ 
fcnfic Cyn. dumgl. ibi» quatcnns voluic 
YYY ctianu 
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cciam ante urucapionem precium in 
cafu illius 1. poci poflc reprchcnciens 
dicic :G\o\T. fomniavic in Pamairo^ 
quia pr^cium non poccft pctcrc dc- 
bicor a crcdicorc nifidcmumrcufii- 
capca,</. /. matfr. Ccd rcm ipfam cOncra 
crcdirorcm fcmpCr potcric pcccrcpcr 
a^lionem pignoraciciam. His cnimj 
Vcrbis precii pcnoncraarcipcciconc 
difl:inguic,innucn5 pignoratitia non_> 
prccium , fcd rem tancum pcci,&pro- 
pccrea cciam adcafum^'. /. non ac- 
commodari ponc. F.c cum fcquicur 
Albcr,& cciamFulgof.quoad hoo can- 
tum> ucpignoracia hoc cafu non cora 
pecat,licec intcrirrftum glof cxiftimct 
cciam ante ufucapi^ncm peci poflo 
precium negociorum geftorum adtio 
ne > ttt hfd. i. maur. Facit hac ^quod in 
fimili tradit ^oC.inl.i.de (iijlraci.prg». 
de lccUndo credicorev«ndcccpignu> 
quodprimiis credicor precium abc6 
xcpccere poflic a£li6henegocioruinj 
gt^lloruni ad exemplum d. l. matcr. 
Nam& iila eodemmodo illiusl.ma- 
tcriam ad pignoris di/traaioncmac- 
6ommodar,& cam fcquitur Bart. ind, ■ 
l.riktter.n u. &i)il.Jin %*&fifr^atam. 
n 4. C. dcjur. delih. Licctauccm liceC icft 
rccepca fint : fi camcn vt(Xo jiidicio 
quis rcm pcrpcndclic, facilc dcpre- 
hcndcc, maceriam d.l.matcr., f cunu 
propofico nofl^ro nihil planc habcro 
commune , ioquicur n. rcxc. ilicdc e- 
jusmodifpecicubidomimis rei repe- 
ccre V ult rcm lliam vcndicam &ufuca- 
pcam.Quo cdiu cum ci nuliitaliacom- 
petat adlio^quam rci vcndicatio a jurc 
dominii d^*pcndcns , ha*c vcro domi- 
nio per ufucapioncmcxtind>o fublata 
fit, utiqueDominusfciomni aliadc- 
fticutusaclione, ncceirehabct, ut ad 
fubfidiarium negociorum gcflorunij 
aclioncm rccurrac. Locum icaqjtan- 
tum habct dccifio illiusrcxt.in iisca- 
fibus, in quibus pra^tcr ndionem cx 
jurc ufucapionc fublaco dcpcndcn- 
cem nulla ali.i compctit : utinomni- 
busatflionib. rcalib concingcrc folcc. 
Quando vcrocxconcra^lu prar- 
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cedcnte peci aliquid potcfl: a^ort^" 
pcrfonali, cum quia pro pcccnda rc ab 
aho ufucapta , nihiJominus adio cx. 
contraiflu dcfccndcns fupgxcflc po- 
ccfl: concra cum , cum q"uo fuit con* 
cradtuiM , neccflc fan^ noncft,ucqu 
confugiac ad fubfidiariam ncgocif 
rum gcftdrum ailioncm , quinii 
ha:c nc compcccrc quidcmpocci 
cum uc di^lum cll , illanunquam 
foleac, ubi aha fubcft aitio, & quc. 
porro fcquicucjlocus eflc non poceril 
d. l. mater. Hoc obfcurc,clarius cam< 
<juam cjetcfi doQmtBaid. ind. l. matt 
n.is. ubi demum (inquic)quacrQqiji_ 
non vendidicrcm mcam.Tcd rriihi dc^J 
biia , numqiiid m fubfidium habcnd«/^ 
racum agam adprecium Iftaqu^eftr^ 
non prbccdic in re prxfcripta,quia ad* 
huc rupcrcftaaiopcrfonalis^fcdpi^o.';^ 
cedit in re percmpca. I>icunt crg< " 
Dd. quod pcr rci intcritum dcbic< 
libcratur, ide6 non potcfl; prcciuj 
peci , /. i cndhor. cx /jartdftatc %.JiergK 
de ijxred. 'vendit. nifi praecetti flet mora 
dcbitQfis; nam tunc agendum eflcL. 
adtione primitiva perfbnali,quxnon 
efl extin^la per interitum : nona. fuc- 
ccdcrec noVa[obligacio negociaium 
gcflorum.,quia prima a£lio ordinaria 
CXcludichancfubfidiariam H^cBald., 
quib. cria pocifllimum cradic. Primdi 
quod licctremcavcndicaScpcrcmp- 
ca ncgociorum gcftorum adionc pr< 
cium pecerc poflim a venditorc,ju«_ 
d. i matcr. Alircr tamcn felc habeat-» 
quando rcs non mca , Icd mihi dcBica 
vendita & pcrempcafucrit. Namctfi 
hoc cciam cafunullaampHuifuperfic 
adio crcdicori, & cunc ad ncgocio- 
rum gcflorum adioncm dcvcnicn- 
dum cflc vidcatur : ramcn cum intcriT 
cu rci prorfus liberetur debitor & pror 
pcerca neqj ctiam prccium cjus pcci 
pofricncgocioriim gcftorum a^fiionc 
opus non crit , idq'i planc probatux in 
d.i.venditor. &ibirfot.'Bart. 

Dcindc hoc dcclarat Bald. ucpi^-Q- 
cedat rancummodo rc antc moramj 

debirorii 
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dcbicoris perempca,quando vcro pof^ 
moram pcrimitur, cunc non libera- 
ctir debitor,(cd prccium rei ab co pcci 
poccft, quia camcnadidconfequcn- 
dum ci compecic aclio pcrfonalis cx 
concra£lu defccndcns , idco ncquo 
hoc cafu neccire cft:,ucncgociorugc- 
ftorum adione ucacur:cum ha:crLib- 
fidiaria cancum fic, & ubi ordinaria_» 
ruben: adio,Iocum habcrc non iblcac. 

f cr^:i6aicBald. dc hoc,ncquidem 
f .• quccrcndam, reprzefcripca vcl u- 
iiicapca.quidicar quia hoccalunonuc 
in prarccdcnci, quando vidchccc res 
pcrcmpca eft,nulia amphusaclio fu- 
percft crcdicori , uc propccrca dubica-; 
II pofricjucrumadfubfidiariamnego^ 
ciorum geftorum aclioneiii recurrcn- 
dumfiCjfcci (ucfubjungicBaldJ habcc 
adhuc adVioncni perfonalem cxcon- 
tradu defccndcnccm^qua prccium rei 
pccac.f.x his igicur ita dcclaracis mani- 
fcft um cft , cum adioncs perfonalcs k 
1 eaabus diftingucre acq; hinc conclu- 
dcrc , maccriam d.hftater , ad eum ca- 
1 imi , u bi adione pcrfonali ahquid pe- 
ci poccft , minime accomraodaudam, 
lcd dum rc vel prccfcripca vcl poft mo- 
ram pcrcmpcaadhuclupcrcftc pcrfo- 
nnlcm adlionem ,quaprccium rcipc- 
ti polfic, uc propCwrca neceftcnon fir , 
ad fubfidiariain ncgocioruin gefto- 
rum adioncni conlligerc. Idcm ob- 
;urius fenfic SaHc. indU.nsAter.num.Kf. 
lum rcfpondendo adL.fi ^ejftjp^.fn.de 
petit. hxrcd. aic ccxc illum co dc cafu 
loqui , quando quis convcnicur adlio- 
nc primiciva 6corduiaria,mod6 uc* 
ifta ad propoficum noftrum accom- 
I nodcmus, quamvis dcbicor rei oppi- 
gaoracajdominusmaneac,/./»/^«w. C. 
depgn,acf. & propcerea ad rcpccen- 
dum pignus rei vendicacioncm habc- 
Viltl.neccreditorcs. C.defign Act Lficum 
"vcnderet. eod. tit. quac camcn pracfcri- 
pcioneclifacft,acqi hujusa(fhonisrc- 
Ipecluquarri aUquo modo poftic, u- 
truin huc rcfcreda fic mdiicnz dJ.Mater 
Dubium camcn non cft,quin cidem 
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cciam cxconcra^^upncccdcntipigno- 
racicia a(flio pcrfonahs compccac , qua 
pignus rcpccac, %fin. Injlit. cjuihuimod., 
re contrah.oblig 1. debitor.^fin.Lfi ftgne- 
ri.%.fiifrado. defignor. aU.l.fin.C.dedi- 

firaii figner. Qancumvis crgopignus 
vcndicum ab cmprorc ufucapcurrij, 
acq i hoc i pfb rci vcndicacio a dominio 
dcpcndcns, fublara fucric,(alva camcn 
nihilominus adhuc nianec adlio pcr- 
fonalis pignoracicia, cum illa ficpcr- 
pccua , ncq; ab ca dcbicor f ullius ccm- 4 
poris prafcripcionc libcrari poftlL^, 
jnala cjus fideimpcdicnce,ucpoftali. 
os mulcis probac JHenning. confi.ultimo 
C4cher.decifiPedem.iJj;. 

Idque in Camcra Imperiali rccc- 
ptum cllc actcftatur Mynfiing.obfierv. 24, 
cr 2if.cent. 4. Ncqi inconvcnicns cfto, 
ucrcali adione fublaca pcrfbnalis ni- 
hilominus rcnianeac , probacur in l.fi- 

. gnm. C.de fignor. a£i. F.c in Ipecic, quod 
re ufticapca nibilominuspcrfbnahsa- 
ftio, qua illa pccipoccracfupcrfic-., 
canquam indubicacam zdcrnBa/d.in d* 
l. mater.n. /^.Confcilarium igicur mo- 
dis omnibus eft , cum hic fupcrfic ad- 
hucpcrfonalis ailio pignoraticia, ma- 
t^zizmd.Lmater. & quasibidcprccio 
rci ufucapc^ per ncgociorum gcfto- 
rum adioncm rcpecendo rradunc Dd.v 
huc planc non percincrcj. 

Tum propccr racioncm ftipra • 
confidcracam , Tum propccr dodiri- 
nam Baldi paul6 ance a nobis deciara- 
cam_!. Jdq'uc in his ccrminis ancc 
Bald. perfpicuc doc.\x\t Jacob.Butrig. is 
d L2. C.fi vendit.fign.agat.Quxvizcmm 
cumgloft'quaadioneagcndum ficad 
prccium , rc ufucapta, & rc(pondet^ 
Dic, ut in glof & fccunda opinio mihi 
placct,Iicetultromontani tencantpri- , 
mam fcil. quod in fubffdium agatur 
demum ad precium: deinde fubjun- 
gic : Tu dic, quod aur cx contradhi 
meo rcs pervcnic adcum ,quidiftra- 
xic&cunctcnccurmihicx contradu 
& non infubftdium,uchicinpigno- 
rc & in focio , qui concraxic mccuinj. 
YYY 2. Sifinc 
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Si rmccdhtrafhi meo pcrvcnii ad c- 
unijcimc iQ univerraUb . agitur ad pre<- 
Cium demam in lliblidium^*//« ijima- 
ter.Jitfri d( rei vendicnfT^ i fi eum.fi ccrt. 
^f/.Eccc his verbis Bucrig.dilucidc cra- 
dicpignore ufucapcononucin cafu /. 
JimMftr tin fubridium dcmum, fcd a- 
iliOD^cx cohcracluagi poflTcad prcci- 
Uiu, neq;adc6 huc pcrcincrcmaccri- 
SLmd.ifimater. Undc fimul pacct, fru- 
AraaBald. &FiHg. confidcrari ranha- 
bicionemad hoc.ucancevel poft ufu- 
cipioncm agacur ad prccium, cumj 
nonidc6,<jHiaratam habcrct dcbicor 
vcndicionem 4 crcdicorc cclcbracam, 
iitincafu^//.wrf/fr ,1'ed potius cx ipib 
contradlua^tiocompetacadprccium. 
Minimeicaq;artcncicndum cft Accur- 
fio&Aireclis, quaccnus incafui!/. /. 
pignorc ufucapco ncgocionrm gefto- 
rum adione agendum edc pucanc^, 
cum non folum nullo probabili nitan» 
turfundamcnco , fed cciam manifclbs 
jiiris rationibus pauldantc confidcra- 
lis obloquancur. 

Nectquicquam rcfcrr,quod pigno- 
ratitiaad iplam rem pociirimiinni dari 
folcac, quoniamiftud nonimpcdic-,, 
qu6 miniU rc ampiiusnon cxcantcvel 
ufucapta prcciirmrei pecicciam poffic. 
Qinppc cum in aiftionib. ad rcm rclli- 
tuendam compcccnrib. qualis cfl pi- 
gnoracicia,hoc rcgulare ellc foleac , uc 
quotiesresamplius non cxcatvclufU- 
capcaeft,prccium petiportit,*/^<r/ 
rfifurtivd.de condicf.furt.docct Burt. itt l. 
Jitjiuhttitnfsnntidiviiltt/ttttr.n.i^. c^u.tjl. 
d» verbir.ohli^af.^nemficjtfufjtnr ImoL & 
Dd.ihi & PauLdv Cajir.in d.Lm rc furttv^ 
Cagnol.in l.vtnum.n jo.fi cert.j^t. RegO- 
la vcro fupra in concrarium addudla, 
qua prccium pcci non portc tradicuo 
cantum proocdic in obligacionibus, 
non aucem in quibus rei reftitucio ot_» 
in pignoracicia venitjficuri dccIaranL-. 
Incerpp.in loc.ciracis.F.c in fpccie quod 
pignoraticia ecinrn precium pignoris 
vcndici pctipolTlcprobacur /»///>>. C. 
dedijira^.pign.&tn /. quamvif. %.fin.jf. 
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ete^. tit. Q:iin ctfi hoCetiamcaru noru 
jpliim prccium, led rcs lanium pcd 
portctpignoraticia, quia ramcnreniJ.| 
petendoquocics illrus rcfhcucnda: 
cultacemrcus nonhabcc> non ibh 
prccium>fcd J quod inrcrcft , i 
fcqui potcft, Lfirem alicnam.^.fia.i 
fign. ail. In aperco eft,ncgocioruTn <rc- 
ftorumai^ioncm ncccrtkriam ; 
fc, ncq;adc6illamcanquam fubl 
riam hoc cafu locum habcrc portc*J 
que hinccciam vcrba Imp. tt/dJ.j* 
busprccium pccijubcc ad cffc^lul 
qucm pcccns rcm confcquicur , r< 
rcnda eflcncpociiis , quam ucca in< 
colligcrcliceac, qu» non foluraji 
radoni non confcncanca , fcd & ali( 
luncabiplanacura adionis,adqua] 
cumTe(pe3ciflc volunc : Cum pr»I< 
cimnon timmodum agcncfi prxCc 
banc, qu4m quis convcnicndus 
quid dcbicor agcns, confcqui poi 
ftacuancacq; proptcreaalcerum , qi 
ad\io 6c quomodoillaintcncanda, 
aliis loc pecendum fic. L iccc inccrimi^ 
venusrtcctiam ipfum prccium, ucdi- 
ftum eftjpignoraritia pcn portc, & /c- 
cvmdumhjccverbaiftacciaTnadipfurrt. 
agcndimodum commodc acq*,uaT< 
ferri portincut nobifcum factancpoc^ 
us,quilm utquicquamobrtnt. 

Ncc to&ftar,quod dcprcciopigm 
ris diftraOi&ufucapdadcxemplui 
t.C.de rek aiien.non alien. & d.l.mater.t 
pctendo tradic^/./;/ d. L i.dedtfir.pign. 
communiter approbaca. Non n. boc 
itageneraliccraccipicndumdcquovis 
pignorc ullicap to, icd ad cum tantum 
cafumjdc quo ibi loquitur tcx.reftrin- 
gcndum cft, videl. quando crcditol 
primus agi c contra crcditorcm fccui 
dum vendentempignus. Namcui 
hoc cafu nuilam aliam habcat adi< 
ncm ,quani rcalem hypothccariaii 
h arc V. p rsc fc r i r c i on e ja m fu b 1 a c a fi c, cc 
adigicur,uc?d fubrtdiariam negocioi 
gcftorumactionem neccrtario conl 
eicndumfit,aiq; propccrca cadcm 
bujuft cafus i^.wot^'^dJ,mater. 
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Quando Vcr6 uc in propofito, ad- 
bucadio perfonalis ex concradlu (li- 
pcrcrt:,tumrcsaliccr fchabcc, qucm- 
•dmodum jam cxplicacum fuic.Acquc 
iii.incclligcnda func cciamea,qu%dc 
Cf edicorc vcndcncc pigniis poFigl. ind. 
i. /, cradunc Bart. cr Dd.in d.l. mater. & 
iftd.%. cyji pr^fdtum. 
^ Ex r his modcqux dc adionc pro- 
poncndahadlcnus firmavimus, judi- 
wcucriam facilc cft^ucrum id,quod dc 
prccio pcccndo refcribicImp./«</./. 3. 
dc vcro prccio , an vero pcrcepco can- 
cuminceiligcndum fic. Nam ctli ifbud> 
fiquidcm cafus iftc ad matcriarn d. l. 
m.it€r. rcfcrendus &• ncgociorumge- 
rtoruni agendumcirecprobahili du- 
bicandiracione nOncarcrcc, quin ec- 
iam controverfiim admodum cirec_* 
propcerca, qua.* fcripta reiiquerunc_* 
Bnt. Salic.&rdiqut ihid. Tamcn cum 
^ pignoracitiaagendum crte conrter,cx- 
f cra omncm controvcrfiam poficumj 
cft,vcrumprccium pccipofle. Juris 
cnim cftindubicaci, in pignoracicia_. 
iionfolumrcm ipfarh, fed&id,quod 
V inccrcrt debicoris,vcnu-e,<^. l.firem alie- 
nam.%.fin.depignor.a&. M.axime vcro, 
fi pcr crcdicorcm failum fucric, quo 
niiniis rcrticuere pofiic is,quanti intcr- 
L crt: debicorisjprar(iarecenecur,/./7fr<'<j'/- 
■/<;r.C eod. tit. Idq'i rc;i;ulare ellc folec^, 
■inomnibusadionibus, in quibus ad 
^tcm rerticucndam quis cenecur , & 
Pfeuocics percum faftumcrtijquo mi- 
niis porticrerticucre,quanci advcrfarii 
incerfic, condemnccur,/. quirejlitune. 
\ dereivindic. Nam qui fuo failoporti- 
% dcredefiic,proeohabccur,acfi {volfi- 

dcrec,/. quidolo.l.Pare^n. dc regul.jur. 
io F.jils vcrofquod iiicercrt,duplcx Ib- 
lcciniriracio. Qijsndoq; cnim vcra_» 
rci teftimacio prslbcur, quod tunij 
contingic, quando abfqi dolo ret , fed 
tamcnculpacjusfaOum ert, quA mi- 
nus portidercr. Qnandoq; vcro tan- 
tum pra:rt^andum,quantum advcrfari- 
\ us in litcm juraverit,ut probatur/>/^./. 
^kir^itueriide retvindic. Ecinfpccie 
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dcpignorc, quod qu6 miniJi rcftitm 
porticjdolo portcflbris faflum erar,c(l 
izxx..in LfifundHs.% invendic4ti§ne. de^ 
pignor. Hoc tamcn ultimum catcnus 
tancum proccdit, quatcnus rcspctita 
adhnccxtat, fccus vcro quando vcl 
pcrcmpta vclufiicaptacft. Namcuniji 
ccfi rcus dolo fcccric, qu6 minus poC- 
fidcat, vcrum tamen duntaxat prcci- 
umfivc vcra arrtunacio pra;rtatur, uc 
■probatur /» l.f poffej/or.^.fin.de petit.h^e- 
red. per quem tcxt. hoc docetgl. communt' 
terapprobata. in d. /. qui rejHtuere. verb, 
condemnandit4. Nam in cjufinodi cafi- 
busprccium fucccdit locoejus quod 
intcvcii, utnfit.Dd. inl.i. &ibi poJl atios 
Cagnot.n^t. &feqq. CJefentent. qua prt 
eoquodinteresi. Quamvis crgodcbitor 
nullo jurepignus Vchdcns mala fido 
agcrcacquecx hoc dolo poflldcrc dc- 
fiiflecenfeacur, l.pen. C.Jivend.pignor. 
agat. & propccrca fi rcs excarcc, omnc 
id, quod inccrcft.praftarc tcncatur: in 
cafucamcn,quoilla vclpcrcmptavcl 
prncfcriptacflct, ad prccium cancumj 
& quidcm vcrum ccncbicur, Tumj 
proptcr juraallegata, tum ctiam pro- 
ptcr cexc.//; d.l.2. qui dc precio cancura 
loquicur, uc proindc cx his non foliim 
manifcftumfiac,idquodibi dcprccio 
dicirur,dc vcro,non aucem de pcrcc- 
pco cancum inccili^cndumjlcd hoc ct- 
lam evidensfit, illud quod preciunij 
tancumffcci poccft, a hacura adionis 
pignoracicia? minimc alicnum, fi:d po- 
cius conlcntancum cflc, Quare vcl 
hac dc caufa minus admitccndum cric, 
uc relido ordinario remcdio adlio- 
hcm negociorum geftorum fubfidia- 
riamconcra propriam cjus nacuramj 
illi fubfticuamus. Non obftancca,qua: 
dc prccio perccpco cancum cradunc.^ 
Bart.Salic.dr Dd.in d.l.mater. Nam ma- 
ceriam illius ccxc. huc planc non perci- 
ncre,f?.cis jam firmatum fuic. Sic cciam 
iad no c. gl in d.l.i. de difirait. pignor. & ' 
qua: poft illam cradic Bart. & Dd. in d. 
§. etfiprisfatam.l.fn.C.dejure deliber. fu- 
j5ra rcfponfum fuic , illamagisconvc- 
YYV 3 nirc 
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nire irjatcria? d. l. mater. quam huic 
propofico noftro,Qiiod fi quis conna 
objicereodcbicoris ncgligencia pignus 
ab cmpcorc ufucapcum cllc,& propcc- 
rea ul cimam moram maico nocerc ci 
iiebcf c , nepignoracicia agcns vcruinj 
precium conlcqui ^o^Mtar gd.fi fervum 
^.fqHtturde verbor.0hligat.Lper emtorem 
de aition.emt.A0l6l.dectfiso.nu.3o. H u ic 
rcrpondcmusjconfidcracioncm ifiam 
tum dcmum rcde procederc, fiqui- 
demhoc,quodpignuj>ab cmpcorc u- 
(ucapcumcft, ob/lareccrcdicori vcn- 
dcncijj.cpropcerca pignus roinus poA 
fcc refticucrc,rcd in apcrco ciftjquod ec- 
^amn pignus ufucapcum non circccrc- 
dicorcm camcn, qui vcndidic iflud> 
amplius non rCpccc^cab cmcore, neq; 
dcbicori pignoraciciaagcnci rcfticucrc 
pofic,6c propccrca pocius culpa ipfius, 
quam ncgiigencia debicoris failuirLj 
eflc,qu6dpo(fidcre dcficric & rcfticu- 
cndifaculcaccmnoHhftbcjlr. ,^ .,, . 

^ Non igicur ncgligcncia t dcbicoris 
non rcpccencispignus i poflcflbrc fo 
tucrifoccric : Tum quia ciolus cjus 
majoreftnullojurc vendcncis , quam 
ncgligcnciadebitorib,/. uemfiobfiat. %. 

. fin.l.fiputator. adi Aqutl. uc In fimili rc- 
(pondic Salic. tn d. l.rnater. n. 14.. Tum 
dcniqi quia vcrum nihilonyiniis cft> 
credicorcm lilcgicimc vcndcnccm do- 
lo dcfiiflc poflidcrc , & quod confc- 
qucnscftjcadcm adhucfubeft racio & 
caufaj quaruc id, quodinccreft,prarfta- 
rccencacurcflicic. 

J2 f.ft cciamtcirca<i/./.j. advcrrcndiim, 
quodccfilmp.inprimocafu, ubi dc^ 
vindicando^jignorcagebacur^nonlb- 
liimpacrij fcd & hccredi cjus rcpcccndi 
faculcaccmconccdic:tamcii iii iccun- 
do , ubi preciiim pcccndum dicic , dc» 
pacrc canciim loquicur,omifla haTcdis 
rncncionc. Cujac.cnim lib.j.obfeap. 26. 
cjushancpucaccflc racioncm, quoni- 
am fi credicor nonjurc vcndidic pi- 
gnusjdcbicori icadcmum ccnccur,fi ra- 
cam vcndicionem habucric dcbicor: 
■Ancequam auccm racam habca c>aAio 



non compecic debitosi , orgo ncqj 
iam in harrcdcm cransmillio , & qi 
confcqucns eft , hoc calii hjfcre.s at 
non pocuic.Idq'; colligic cx quada I 
tcncia Pauii in fra^o^mcncis rcpcrca, < 
fichabet: Harrcdibusdcbiions ad* 
fus cr«ditorcm,qui pignora vcl fid 
asidiftraxit^nulladacuracho, nili c 
ftacore inchoaca ad cos transmifla 
Harccnim vcrbadcpignorc non 
vcndicoincclligic^ccorum hunc, 
mod6 diximubifcnfum eflepucac. 
mihi ncuciq^iiam fic vxrifimilclmp 
rcfpcxjlicjvcl eciam hocipfumin 1< 
risracioni conicntanoum cflc. Nc 
ecfiracihabitio in propofico confi 
randacflcc, nuUacamcn jufta lub 
caulapoccftjcur nonharrcs.pcrind 
dcfundusracam babcrc diltradior 
acquc indc aitio cicompcccrcpo 
Cum h;rrcs cciam ca,qua* dcfuncii 
minegcfta funcrara habcrc poflic, 
fine.^.fi Procurat ori. rcm rat.halcr.^^i 
ncgociorum gcftorum aiTUojquair. 
habitionem pra^fupponic» hjercdi 
imu'cguIaricercompccac,/ii.§./.>irr 
tem actio de negoc.gefl. pritfcr cim cui 
alias cum jadkira dcbicoris ^ciic \ 
cuplccarccur crcdkor , quod ut c" 
cccur,cciam in cafujubi aiias non CC 
pecunradiones, juraaliquani darc 
\cntj.fi CMrn fir<iuM.fi cert.j?et.Qyiif\i. 
Iftcis >amoftcnfumcft,hoccafu ex i 
conciadu inccr credicorem & dcbi 
rcm dc pignore cclcbraco pignorac 
am compccere propccrca rariha 
tioncm huc nihil facffrc : Quotnodc 
gicur quxlb ob ^d , quod dctundu'* 1 
cum non habuic,!ia'rcs ab agcndifac 
cacccxcludi poceric: vel qua racion< 
dioncm cimhacfa(ili fpccic dcne 
bimus:Cum pignoraticia, uc aliarp 
fonalcs adiones,ad htcredcs fui naj 
tranfire Co\catdfi/txoryCJ<ffign.&c p 
ptcrca dubiumnonfit, quin Ci ]u 
vcnditum ficpignus, dc iiipcrfluc 
ftiocLiam hsercdicompccac.Sequc 
turenim eum,qui nullo jurc vendi 
nicli^ris cflc condiuonis iIlo,qi>i ; u 

vcn 



vcndidic. Qupdquiaomni cam jujris 
quam arquicacis racioni advcrlacur, 
I credibilc non cll , JCcum Panlum fcn- 
fifle. Neq; eciam de eo, qualisprtcce- 
reahorum vcrborum mcnslic,admo- 
dum laborandum V4dciur,cumilla^ 
incei' fragmenca rcpcrca , ucrum incc- 
gra vcl mutilac.1 linc, ndn fatisappa- 
rcac. Mulco vero minus eam mercri 
lidcm & auctoricatempoccruncjucin- 
dcconcra cercas &indubicacas juris rc- 
gulas quippiam defumi polTic. Si ca- 
nicnfcnfusaliquis commodus indo 
clicicndusellcc , putarcm verba illa-» 
pocius ad cum caium refercnda e(fo* 
quo jurequidcmvcnditumcftpi^^nus 
icd camen praccermiila denunciacione 
qua! ad folcnnitaccm vendicionis rc- 
qu i re bacur,uc in pratccdcn cc quaf/lio- 
iDC didlum cll. Nam cum hoc cafu crc- 
dicorcxipfius dcbicori.s voluncac<?pi- 
gnufivcndiditre cxidimccur, dcbicor 
qui de vcndicionc ifla non fuic con- 
qucrtus, hoc ipfocaraapprobalfcvi- 
dctur,& proptcrc$ facisxquum non 
cft, ha.*rcdcmin:ud,dequoconccntus 
fuicdcfun(flus,rclTicarc.Sed neq;hoc 
abG]; aliarum LL audoricacc ex his 
(blisvcrbisalfercrcficiscucimi F.c 
quicquicquid dcniq; fcnrcrit ICcus » 
ccrtuni cft:, Imp. /««'./..:. c6 non refpe- 
xilVci tumpropcer ca , quxjam (!ixi- 
mus , tiim quia Imp. de eo cnncum ca- 
li^ubi pignus ufucapcum fuic,rc(;Pau- 
lus V. gencraliccr de pignorum dillra- 
^tione refpondcc, non habita ufuca- 
pionis racione. Qu^od vcro Imperacor 
inpollcnorccafu ,non uc priorc ha*- 
rcdis mcncinncm facic , id indc profc- 
cJum arbicror , quoniam iftud noitj 
luJum cx vcrbisprjEccdcncibus facile 
fupplcri poccrac, led & Impcracori 
non farisconftabacan confulcorhx- 
rcs pacris fui fueric , uc apparcc cx illis 
vcrbis ( fi hxreditas ejus dd fe yerttnet. ) 
Namvclhinccxiftmiarc pocuic, fatis 
cllc , fi fcnicl iflud exprcflilfer. Uc in- 
ccrim omiccamus , Impcracores in rc- 
icriptis fuis vcrborum non adco cxa- 
^lam habuiflcraticmcm, ucindcpra:- 
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fcrcim concra juris regulas Validumj 
dcfnmi polficargumcncunij. 

Porro quardcpignoris diftradi- 
onc &: ufucapione di^la fucrunc , illa-> 
tum demum proccduncquandofcic- I3 
dicor r«m iplam oppignoracam dift:ra- 
xic: Ac quando crcdicor cancum jus 
fuum pignoris vcndic , cum non fb- 
lum dominium non cransfcrc, fed ncc 
eciara ufucapicndi caufim prxbet_» 
portcflbri : Quippc cum ncq; is ncque 
ahus ab co caufam habcns , fi pignoris 
jurcpoflideat,uUo unquana tempord 
pratfcribac : &propccrcacciamdcbi- 
cor rcm fuama cercio poflcflbrc vin- 
dicarcvclfimallcc pignoratiua con- 
vcn j rc crcd i co re m p o ccft:, /. fi cnm 'veri' 
deret. in frMcif» defignor.dU. 

In dubio tcamcn^quandonoilj 14 
iacisconftac, quomodo vcndicumfic 
pignus , incclligicur crcdicor iftud po- 
tius vcndidiUc uc doniinus quam uc 
credicor , uc docex Saiicet. in /. jjnfn. C. 
tredit or. evicl. pjgnor non debere. quem ft^ 
q Mitur Negufant, de ptgnor.(f.part .frinc.i, 
membr.num 41, 

Hinc \ icaqjcum majorcs cujufdam 
caftrum aliquod antc annos ccncum ^ 
oppignorafl'cnc,& crcdicoriftud alcc- 
ri vcndidcrac,quia iftud canco ccmpo- 
ris fpaciopoflcdifl'ec,ut prsfcribcro 
potuiilccncquc tamcn faris conftarcc, 
an cicuload prxlcribcndum idoncoin 
cum cranslacumcft.ccnccnc . dcbico- 
ris vcro hccrcs ipfum caftrum oppi- 
gnoracum rcpcccrc, quamprarftatio- 
nc ejus quod incercft,concencus eflo 
mallcc , & camcn vcrcrccHr , nc fi poA 
icflor prsefcriprioncm probarct, ina- 
nibusfacigarecurfumpdbus,fuicqux- 
ftcum,qua radone ipfi confulcum cflc 
poflccr Rcfpondi confulcius quidcm 
ijicjunnodi cafuexiftimari , uccredi- 
corpocius convcnirecur pignoraticia 
tum propccr jam didam praffcripcio- 
niscxceptioncm, qua Ic force contra 
vendicacioncm cucri poflct tertius 
poflcflbr , tum quia rci vindicacio do- 
minii probarioncrn ab adorc rcquiric 

717 4. 
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Linrem. C. de rei vmdtc. qusc probatio neculUm.' jz. §. ItenifiquU dolo de ^ 

difficilis rcpucari Co\ct,LcMmres. &ih't hjcred. dicit , quocics pollcfTor ju< 

gl.&Bd. C.defrohat. Ahh.inc.fipe. tn i. iim pati paratus cft , cvanefcctc 

notah.de rejiit. fj>olut. quactiam dc cau- xflimationcm advcrfus cum qiiic 

iain fimili faSi fpccic pignoracitia a- "poflldcrc; Nam addic JCtus ibi 

gcndum cllc confuluit, ModeJ}. Pijlor. 'dcclaracioncm , nifi petcntis int 

eonfjs- nu. ly. vol.r. Si tamcn dcbitor In propofito vcro atf^oris plurim 

rcm ipfampotius^ qu^m id quod in- intercllc,ncpoircnbrcliti fe offc 

tcrcft,confcquimallct,fuafitampof- celiberccurcrcditor, quidcfiit p 

feiroremquam crcditorem in eadcm dcrc,cxcomanifcftum cft,quoi 

inflantia fimul alternative tamen & dubitaturadhuc, anrcs fitprarfc 

fuccciriveconvcniretjitaut rcivindi- atq;poireflbrpropriojurcfcdcfe 

cationc agens concra poflenbrcnij rcpoflit, Qiunimo quandoidco 

ipfum caftrum pctat : vcl fi iftud pro- tum intereft pcticons , quia pofl 

pccrexccptiones ,quibifsfeforce cue- nonicafacileconVcniripotcft/c} 

retur pofleflbr , confequi non poflet, quod is judicium fufcipit, noniib^ 

incum cvcntumpignoratitia contra_» alcerum , CcnCuFu/gofihi & foit\ 

creditorcminftitutaid, quodejus in- Mndam. j>.: j: 

tcrcft, pctat-». .... . Prajfcrtim vcrocumulatio ifta- 

j6 Poflunt t cnim regulariccr plures facilius admitccnda videtur, qu: 

confortcsuniusfadiuno & eodcmJi- ucinpropofico non conjun<5lim 

bello convcniri, cciamfi folurio unius altcrnacivc lcu fucceflive uccrqi 

alccrum libcrec, ut noti Bartol.& Bd.in venicur ,ucaclor propter inccrri^ 

1.3. §. /. &ibiRonchegal. num. 47. &fe-' ncm cx partc rcorum provcnicn 

ijuentih.de duobus reis Mxrian. Socin. inj> faccrc hoc ncccflTe habcat proptci 

(af.i.n.i43.de lihell.ohlat. gulam,quatraditurXibeUum fa 

Ecfin fpccic, qood ccrtius polTef- nativum admittcndum cflc proj 

forpignbrisrcaliaiflioncdcbitor vc- inccrtitudincm , quac t?x fj^lo a'i 

ro perfonali fimul convcniri poirint, procedit,/. /. § /. &ihinot. Bari. & 

^Tohziux inl.fi»- C. deaEi^ &ohlig. neqi " quor. legat.gl. inc. Ahbatejanidefen. 

rcfcrt , quod texc. illc hodic cft corre- & rcjMdic.intf. Telm: inrap: cum coi 

£tus : Nam id contigit propccr ordi- gat.n. p.deoffic: delcg.Jaf tn%.'Jed.. 

ncm jurc Auchchcicorurrt introdn- nu.71.injl. de anton. ■ • 
6lum , fecundum queni excucicndiM F.xquotctiamrccepcumeft, ut 

eft debitor, pruifquam tcrrius poflcf- dcm hbcUo rcs vcl albmatio ejus_ 

for conveniacur. Intcrim'cahien ve- poflir,jy/»tf/. Bart. in /.2.C.Jiuhuse.Vf 

rum nihilominus mahcc in cafibus , in rtbu^ h^red. cred. Jafin §. Item Serui, 

quibus drdo iftc nort eft praefcripcus n.j2S. Injl.de JicHon.cuma/iis in hanc 

(ficuc in propofito libcrum cft debi- tentiam adduclis a Marian.Socm.in c.Jt 

tori, ucrum cx hisvelic conveniro) fcanttbus n.22.verf quartb infertur. , 

cumulacioncm iftam pcrmiflam cflc. /ihe//. ob/at. & D.Gai/.obJePvf(f2. nun. 

Non obftac criam quod JCtus in l. • &s. lih. 2. 
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SOLUTUM UNI CREDITORI 

QUATENUS AB ALIIS POTIUS JUS 

babcntibus rcvocari pofsit. 
S U M M A R I 
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Creditori thir^niphario vlgHure licet ad 
fuHm confequendHm : nec 'juodfolu- 
tum efl csteris Chirographariis con* 
tribHere cogitur. Ampl. i^uamvis 
xstert probabilem cefftuonts canfam 
babkeiiint contra An^eU&Memch. 
num-s, 

limit: dummodo temftrefolutionitbO' 
Ma debitoris noftffiideantur num, 
3» Mut gratificatio debitoris KuUa 
interyenerit. num.i.quod quomoda 
fiat , decLtratur tbid. quid in indiri- 
duis num.^. aut violenter a dcuAo- 
renon extorferit ereditor. num. tf» 
ni/idebitor effet fuzitiviis.num.7, 
Fal.generaliter in fociis qni femperfeneA • 
tur contribuere.num.S. & quidin 
eohteredibiUy num.p. 
Fall. in aHionetributoria. n. 1 

item Labeo.z2.fam.herc examiaatur, 
Creditor priyilegiatKi revocare p:tcjl id 
quod folutum tH (hirograph trio: 
excommuni.contraFi-lgif Cuman. 
p" Connan. lati& exa&^ defendi- 
Ur. . 
'JimpL quamvis Chtrcgraphariut pecu^ 
niam confuir.fer.tcontra Coyar. nu- 
mero.ri. 

Ampl. fecufido five pecunia ftve gtnus 
iut Jpecles foluta & confnmta fit. n, 
t4.frve bona ftve mala fidtconfum- 
tumfuerit , n.ij.fiye Chirographn* 
riua ex caufa lucrativacrtditorfit 
ftve ex onerofa n.id.fivepnvilegia-' 
riU4 hypeihecamhbaeatfiyenon u. 
\7'ftve dehitorjuffu jkdicis ftye Jpon- 
folveru u.i%.declaratttrintc con- 

NOn minus concrovcrfi jiiris 
quam quocidiana cft quce/lio 
an fi uni crcdicorum folvc- 
rit dcbicor , hoc folvendo 
flon cxiAence , crcdicorid, qtiodac- 



clufio nnm. 29. 
13. I. ft filinsfamdias ft eert.pet. inttUeOui 
nepiignttcum l.fed etfipate. faw.^, 
I. ad Macedon. item Si. Jervum U 
<um-fundHS eo.t'ttk - 
19' Cre4itor pote[irev«>care remfthi bypo- 
thecatam a fecundocreditore (uifMt 
foUta ,Jjye bona ftve mala fide l on ■ 
futnfitfecundua creditort Utiff.dif- 
putatHrnnm.io. (um jeqq. ded.tra^ 
tur num.2s & i6. 
L.fin. ^.etfiprtfgLtamyerf ftn vero hjt^ 

redes C.de iur.d*lib.dicUrainr. 
Jura realiapotcntiora fhiit quamperfo' 
nAia & ea qux fatlo ncfl) 0 njbis 
'quxruntur. decUr^itnrhxc conclt^' 
' ' - jio num.ifi.qitx-akgetributintar., 
Senttndx itlt adhxrindum qn.t mdiari* 
hus ^&potionbus niiiturrjtiombua 
HtCHii^ ea multos & magnoscou- 
tradiilores habeat, 
tnjudtc.is fepi^rratnrt quia nonfcrnpcT 
datur pUnm itlfberandi jpacitim* 
Opinio Dd. qui rationes examinint , pr.<- 
talet fimpUdter &abfolutclcquen* 
tibtiSi tdeoi^i ea quAintepetUivni»^ 
bus auttra^atibus ponimtur tprie- 
ferend^ ilUs qute h xtHiftUis juiuu 
funt. 

* \ 
37, Hypotheca bonorum generalii covtpre- 
bendit res venaleSid.firatix tait.c4 ' 
ante executiouem non retocautfir^ ' 
ibid, I 

Fecunia Venit ht generali hypotheca 1/0». • 
norum , potefi tameu intvrim alie' ' 
mari, { 

bisfic,dcco diligcnriusaliquaai^ di- 
fpiciajiius, &cuni crcdicorum alii ju- 
re ccnfcancur^quali , quos Chirogra- 
pharios vocanc , ahi cercis quibuidani 
privilcgiis carccris finc poceciorcs,ahis 



ar. 



ccpic, cum aJiis pari jure nitcncibus dcniqj hypochcca vcl cxprelVa vcl ca- 

communicarc, vel eciam iis,qui pori- cica cjucwm lic, acq; hoc divcrfiini co- 

ora habenciura,id repecentibus cenc- rum jus, divcrlam cciam infpc£lionis 

ariirrc/hcucre. Ucigicur fiequcncifri- caufamprxbeacdcfio^uhsfcparacim 

jwiliiijusarticuhvcritasinmundono- vidcbimus. 
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^ Adcrcditorcsfaequo jurc nitcntcs 
^ifChyrographariosquodattinetjhoc 
quidcmcxp.cditumcfl:,potiorcm plc- 
rumqicflc caufamvigilantis & occu- 
pantis,atqiproptercaid,quod ei folc- 
tum cftjn portioncm minimc vocan- 
dum,neq; aliiscommunicandum, ctA 
co tcmporcquo dcbitor jam folvcn- 
do non crat,idq'i fcicns rcccpcrit,<r/ re- 
Jpondit lllptanus in l. quiautem. §. fcien' 
dum.ijua injraud.credit .i.Mbt fidcjujjor. de 
folutl.Jinon expedierit.%.Jt puptlius.de hon. 
au^.jud.pof. JaJ.in l.inter eos num.2. dc^ 
^^yejudic.(aj 

Ncquc rcfcrt, utrum dcbitoro 
fpontc folvcntc acccpcrit , an vcro ju- 
rie cxcgcrit,ut ait Scxvola in l. pupillus. 
qujt in Jraud. credit.ejm hanc addens ra- 
//<7w/w>quia jus civilc vigilaritibus fcri- 
ptum cft. i.icct enim crcditori vigila- 
rcadfuumconfcqucndum, ut inquic 
idcm Ulpianusin l.Jummacum rationc^ 

(fi) depcculio. (}) .v • 

2 Dcclaratur tamcn hxc f do£lrina_>J 
primo ut locuni duntaxat habcat , an- 
ccquam bona dcbitoris pofndcantur 

(c) {0 Nan^ q"i pofl bona poffefla dcbi- 
tum fuum rcccpit, hunc in portionem 
vocandum , cxiequandumq'; cartcris 
crcditoribus fcripfiflc Jdianum, rc- 
fcr t Ulpian. in d.%.fciendum. Ncq ; enim 
aic, debuitprasripcrC carteris poft bo- 
napoflefla, cum jamconditio omni- 
um crcditorum par fa€la cflcti quo- 
rumvcrborum,quiahunccflcfcnfiim 
cxifliraat Angel. ind. l.pupi/lus. quoni- 
am pcr miflioncm in bonorum pof- 
feflioncm omnibus crcditoribus cx 
scquo confultum , acqiadco omnibus 
pignus praicoriurh quaifita ccnfcatiir , 
quod ipfisaufcrri ncquit. Cumanus 
hanc rationcm co impugnat,quoniam 
fi pignus quaeficum rcfpexcrimus , po- 
tior vidctur cflc conditio pofiTidCntis, 
Lt.de Salvian.interd. & tandcm rc(pon- 
dct, aUudcfle in pignorc conventio- 
naU,aHudvcr6 inpractorio, nuUamj 
interim divcrfitatis aflrerens rationcm. 
Q^iarc didti bujus rado cfl non tam in 
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pignoris jurc qutfico, quam i 
quod illa ipfa bonornm poflc 
Practorc ctiam ad unius crcdito: 
flantiam pcrmifla ad omncs cr 
ircsajquoju^-c pcrtinerad cumt 
utomnibuscxbonisdcbitoris \ 
tisparitcr fatisficridcbcat, hoc 
rum jus ab alccro corum,ut deir 
ccrvertatur, arquumnoncfl. F 
ctiam id,quod/// d. l.pupilltts, dc 
torcdicitur, quicumin co cflc 
nacjusutvcnircnr,Ibivit, non 
accipicndum efl.,cujus bona jar 
(cflavcnircnt: qucmadmodum 
vcnundatio in aclum deduda, n 
riter bonorum poflcflloncm c; 
neccflarium antcccdcns poncrc, 
inde aiterum pro altcro ufurpari 
u t ap parct ex tit. de bon. aucf.Jttd. 
feu 'venundandts. (cd in teUigcndu 
cius dc co,cui,quia fblvcndo hoi 
propeinfl:abat, utbona cjus pc 
^rcntur ac vcnircnt , quemadmo 
*^poft Accurfium ibi inrcrprecann 
idq; dcnotat ipfa proprictas loi 
nis, cumincocflct, quanonci: 
quod in adurn jam cfl dcdu(f?uni 
quod propc inflat , & cujus rci cc 
tioncm quisjam fufcepic,dcfig,r 
ut apparct ex l.cum in eo eJfetJepat 
I. liberis etiam hominibus. ^.funt cr /s 
liberal. cauf. 

Kecundum qua: ex verbis iflis 
fblum nihil, quod huic dcclai 
advcrfatur,defumi poccrit,fed & 
magisindccxplanabitur., vidcik 
hoCjUt proptcr bonapoflclftcrc 
ri folvcrc non hccat,non llifficcri 
co in ftatu cfle,utproptcrinopiai 
bitoris brcvi poflidenda fint, 
cogicationcm quis jam fu(cepcrit 
requiri,ut jam poflMkfmtj id 
Jurisconfultus cziamin d.%.Jcient 
his verbis innucrc voluiflc vid 
ctfi fciens dcbitorcm (oivcndo i 
clfc rcccpcric. (d) 

Sccundo t conclufiohi noftnr 
non cft^quando crcdicor pcr grac 
cioncm debicons acccpit dcbit 
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Namrametfiidantebonapon-efiafa- tor.ctiamftumdcbHumpetens Hoo 

aum fuenc m pornonem vocandu. en.m cafu lon^e tdm juft.us tOm xou 

er.t.utprobatut/W./.^«;yA«.e^„/.> useftu.tqu,l,Ltpar em fcrat po^l 

*r"''">''-^'^ i„ „,Xer tottm, conftqu ndo al 

ub. et.am Paulus decla.at.tum grat.ti- ceri arquo jure nitcnti & paritcr v4i 

inftrt:tnrexl:rTr'wr''' ''-■p-"--iuampf.r^;s 

m tanteumex h.s folv.c deb.tor. onim hoOocononrolimraco. 0,« 
Quodf., .nqmt. ucroq; mftance nbi creditorem debitum recpientem 4 
grac.ficacus tutor (b ver.t. Idq; ex hi, fraude excufare folct , qul n.m r.mu 

rat onemAngel.Namgrat.ficandov,- cadem fuadet duobus fimul vigilan 

narecum r , P^""'" ''''""^T'^'"" ctiam confulendum. 

pare cum .llo, cui folv.c. Solus Cuma- cffc . ut ,ca omnis fraudis expers non , 

1 ^ '"■S«ra<='"o •■ cenfeacur , qui cocum percipicndo ai- 

luomamadhocutseftumpcrdebi- cerijus eadem vigilanciaq.4f,tum in- 

:«ijcniretraftetur. cr.a rcqu.runcur, tervercit. Sicnecdeb.torfraudeCatcr 

c.l.cetfra..$.pfiusdebitoris,&.ll.us, dum contra hanc ipfam juris&a-oui 

;;um quo ncgod...^ gcr.tur , & quod cat.s racionem eam fibi poteftatm & 

raushabuer.cefieaum,.,/. ,,rPr.ur. arbitnum fumic.Uc ex duobus ^« 

r,^/ ^*'"*" jurismanifefta d.fpoiitioex^quavi.:.,: 

c t III ^^fc^*" rancumcligac&exhocetiam 

; -icdquando dcbitorctUmpef^ ipfafolutio fraudulcntor fadla intcIU- 

ificationcmlolvic unicx crcditorib. gicur. ""cm 
ocum dcbitum,non vid.tur fraudo Mcrit6 itaOUfci T(^tis rcfponrum 

^crccumcrcditor totum pct.cri^,. cft pcrgratificationcm ucut^^^^^ 

cqi£ogatur acciperc parrcm fu/or. cari nolTr Ft lirrri-.»^ / 1 

,X«.«^.r<..acq;ad'eddeb.corcum. :Zf^obl t^^^^^^^ 

'XtXteZtrA^^^^^^ f-d.sfufpicione:.ncafaa^^^^ 

u /- / "".""uiii cx cre- aequaloqu.cur,v.deacurnoncre.aua- 

itor.bus/.netraudce .fferennriiir/> .1 "'-«"■' ^""ticqua- 

/ir^m^^^,, « , !^ " ""'P"'^^ lolutionis debitor Iblvcn- 

.fic,mc^„,s,diylUr,y„ dcrck^. t.f, Ao fucrit.atq; indc id , quod de erat.fi. 

fe^r rur'.a.de„u trd^tr"^ 

atccipafl-e cum fuum con.qnac::^ fXXtmtraU^Tcd^o^ 

em nuUa fu.t fraus comm.fla circ^ eandcm, quam .s,qui debicum recip°t! 

ifam folut.onem,fcddcmum per ca- prxft.tcritd.ligcnriam, &«quop or^ 

impofteacont,ngentem,Qjiare,cum fus cum .ilojure n.tatur : .niqu^L 

ipropofitoom.,.a.lU,qu^locumfa- ccrtieflet.fiobmoras, quas dS 

.ncrcpet.c.om,ceflenc,confeq.;.efli: ncftic . m.nus illo corqui debe- 

Wetur/oluc.onem hanc et.a per gra ret^ 

iicauoncm faaam.repet. non pofle: Nam quocunque tandem cafu iftud e- 

^tqu.argumencum .ftudparum urget. venericdcbitor tamen, qui eratificL- 

Jomcd.cred.cor. quoncs debitorfol- do alccri .Uum pr=rtulic , &1.unc^- 

■e»doeft,cocum pofl.c peccre debi- cifper det.n„,c,donec faculcat.bu la- 

um.nequeparteciuscontentus efle pfusfolvere non poftlc,culp;e&frau- 

rneacurj.rescamcnahcer fefe habec, d.s expers ccnferi nequic.quam Z 

uando deb.core non folvcndo exi- damnofan, cTe, juris ratiom m.nimi 

lentecumeoabusconeurntcredi- coniepicaneumeft. 
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Sivcigicurfolutionis tcmpore fol- ^.Ncq;cnim,utdidcur,crcdicor cum 

vendo fucric fivc non debicor, fcmpcr iacco paracus venirc dcbcc^ /./ firiui 

tamcn id , quod pcr gracificationejitj defign. a£f. L froiniJfoY. dt tonfiit. fecufi. 

uni crcdirorum folucum cft,altcr , qui & hanc rcntcnriaiti rccutus cft novili. 

rebusdcbicorisfadisdcccrioribus dc- Menoch.conf^tf. ( g) 
bitum non poced coarequitad portio- Venjm cam canquam de/ticucanb 

Acni revocare pocerit» Idc{i eaam (cn« {uadi^ikiciico re^^impcobtc Oitiian. 

iideDd^ amiiiacivierrie Camam Junu . KaifeiGllmtreditmpeceiici dcWnrtD 

po^quamdixerac>gracificacioiii cunu liec^lfehabeatibivtteciebigorJtoc-' 

dnmanllociim uone(lre,quando bbiia i^itnial dimtaziC iteipiac» iiihil tft 

debicorignoAeraoC(blv^eiido>(iib|uii- i^uodalcerieorlimiittteimpocari 

gicJt)d.cameii[crahfeut|coutngi. &ali- fiCjfedpotiiUfiyvcd^oillexpcduiB 

lerinpcUigunr. Qiiod pro ampUacio» fcrrcdcbecalcer^Curnon&ipfcvigjl»' 

nehuiusfecundagdccUratiooitapcapl vchc. Idq; fcnfic cciam Jacob dcjtArai. 

dignunij. iff</././'iir^/iSWi dunidiilingvendorofl- 

4 Limicactcamcn cam AngeLm d.Lfu^ cludic^quod ccfi alccri negligcnria ira- 

^///«^.ucnonobcineatinindividuisjin putari non podic ^ is camcnfbiuajiiij 

his cciam gracificacioni locum cfle, & alccrircvocarenon qucat. 
alccri cx duobus crcdicoribus fimui Quinim6ha:copinioAngcl.dircflc 

pcccncibusca,qu2Edivifioncmnonrc- advcrfacur vcrbis Lfn.C.depofui.Mhi 

cipiunCidebicorem folvcrc poilc , cxi- Impkjuilinian.h^c duo2cquipara(> u« 

iUmac,<rrg-./.j?. ^.JtetHittmnes ad SylUn. & crum alccr fuperfcderi t,vcl alias inipc- 

LfinJerelig.&fitmt.fH»U. fi quit, filrmffi. ditiiahoolaccrcnon pocnctit> ^pct 

%.fimerJe legat^ Idc|;iecUtose(|fi&> lUiimtactbocfimfiCJitf^e^JIi^ 
(/>iamCunuuiUs{/)(aletfiintncUyii^^ itirefntatuiirimeterca bacetiaiBn- 

gracificationiloett^i quandoqs e(l}}(cM . ^iotte > quoniam etfi hufut de^«k>iui 

leacerificameiicO^tandiunifta ^oliUj probabilemcaulanihaburnc^ verumj 

oh)9Xji^-^(kzxti fadoncm is,qui cle^o* . tamcn nihilominus cii, alcerura {>lus 

i^ci(b>faic defrtlu4atiiSiae(HmaMonem t6 vtgilaiTc » acq; boc ipfo mcliorenb 

^us»quodpropce^ ea miniiii acccpicj fuam condidon^feciHcquodcnm; 

pro raca porcione confequi poniic ^ leges ei permictanc^. /.ySrffir^^ fitnn ff- 

crcdicorcqui rcccpic {'o\\d\Jin\i4rg.d. /* tiene.&d l.pufiffus. iniquum (an^ clTr, 

fn.de relig.&fampt.fun.&c ejus,quod de eum non impunc hocfaccrc, ut aiu 

VafalJo duobus dominis ad fcrvitia_* ]Cms ind.Lquiautem.^.apudJUihfeneni. 

dcvindo cradic lgac,u$ iffdJ*s-^'fiettt9i vcl id quodfuavigilancia jurc /jbi;am 

omnes ad SylUn. , qujtficracaltcrum ipfi in vi to au/crrc. 

j . Tcraotregulau) no/Vram gehci^U-> ^irg.ljtdtptodnofifuiuMreg.j«r. Rcgula- 

ter limicac Ang.uc ciiirn dcmum pcoce^ ficeir enim edi^m fraudatotium ad 

dac,quandpcs|p;cciGfedicoresfa^une . eottseditotcsnonpertinet^qttiAittttL 

ncglig^nt^ in ppt^do> ieC^s vc/dij «ecepenintirii %^^puitAt9Mmiia^'fi 

hisnullapo(fitimpoiarincgiigcntia«<» jf^itificatioVdahod.ddntOria&^^ 

pmqoialateos.etatdiminuciopaBi* aecdlakiqttodhuiuafi^attdemarg^ . 

jnoniidebicoris, ncc credebacuf \tut . ettjarefrte.inmntalari nonrpocnirts» j 

asoraezadionis eflfe pcriculum Nam qid cteditoii orgBnci ibliiere volaiLi 

tqme»ftimatiIlcid,quodalcerifolu- podoik«qttblinonappelIantiquacQn- 

tiun-e(t>eommuiiica ndu m eifemocu^ qucdemura excau&isce(Iav«ritjfi- 

tuni quia praccipUem leftiiiacionenLi quidcm ad firandcm debitori^ depre- 

prsemio dignara non c(TcaIibi,rcfpon- hendendam,quxrevocarioni potiffi* 

dcc JCiusM^ edt£i0.%,fHmmt* Mjm^ . nuiin &dtlocum» aon «m ad ani- 
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mum credicoris ceirancis , vcl ad cau- 
' 'las,qusc ipfuro tbrrc movcrinc,quanij 
ad voluncaccm dcbicoris rcfpicicn- 
dum.Cumq; racio illa pcrcineac eciam 
addebicorcm^qui (blucionis cempo- 
rc fblvcndo non fuicicaq; opinio An- 
gclinonfolum rumadmicccnda non 
cricquando adebicorc folvendo cxi- 
flencecredicor vigilans reccpic debi- 
ci\m,quodeca(ii loquicurCuman.fcd 
nchimquidem, quando folucionis 
ccmporcfaculcaccs debicoris ucriquc 
credicori non fUffcciftencuc probacur 
cciam ex d.%.fiiefuium. ibi quamvis fci- 
ens folvcndo non cflc rccipiac.Nequc 
obftac, quod JCcu5;»^././'*f/>///«f, nc- 
gligenciam alccrius confidcrac. Nam^ 
ccfi crcdicor, qui juftam ccflacionis 
cdufamhabuic, fi perfonam duncaxac 
ciusconfideravimus, ncgligens cflo 
dici ncqucac : ramen rcfpe(flu alceriiis 
f crcdicoris,qui magis vigilans dcbicum 
exegic , negligcncior re£lc appellabi- 
tur, cum pitefercim hanc ncgligcnci- 
am, quacunq; dcmum fpccic vclacam 
ihicio, cxicus dcindc pacefeccric. Pnr- 
tcrea cumalia jura vigilantiam dun- 
taxacalccrius crcdicoris confidcrcnc, 
nihil morantcs inccrim ccflarionis 
caufam, quxalcerum forcd movcric, 
fiquidcm harcnihilhabcccommun o 
ctim frandulcnco debicoris propofi- 
^to^quodunicum rcvocacioni locumj 
facic. Ccrc^ concra ex his verbis a con- 
crario fcnfu nihil liccbicirtferre, ficuc 
ncccxeo^quodjn vcrbis fcqucncibus 
& in d.l.fin. C. depofiti. de reb us dcbi co- 
ris pofl: fblurionem decerioribus fa- 
^lisdicicur,colligipocefl:, idquod fo- 
lacum cfl-, repeci pofle, quando cxa- 
^lionis ccmpore folvcndo non fuic-^' 
dthiiov ycontr^t d.%.fciendum.^zT cajqnx 
dcargumcncis a concrario fcnfu tra- 
dunt Dd./» /. i.de cffic, cjui.cuimand. eB 
jut. ^ m l. conventicuU. C.deEfift. &CUr. 
Crinc .fignificijli. de for. compet. uc pro- 
\ndc aflcncire non poffim , Mcnoch, in 
J.conf^ty. quaccnusin hisipfis vcrbij 
iiiagnam vim ponit_f. 
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Non obftac ociam d. §. eum M»te,.L 
cdiifo. de jure fifct. Rcfpondet eiiiiiL« 
Cuman.illumduncaxacco loeg con-. 
fidcrari ad cxcufacionerapocnar, fcd 
rcdiusdicipoccftei duncaxac inpraf- 
cipici(quovcrbo ucitur JCcus)fcfli- 
nacionc locum cflc t cum mccrijn irL» 
propoficofcfiinacioncm aiccriuscre- 
dicoris prarcipiceni non fuiflc, ipfo 
cvoncus doccac, debicorc faculcaii- 
busicalapfo, ucucriquc crcdicori fa- 
cisfaccrc ncqueac : pocius igicur haec 
vigilancia ncccflaria, quam pratccps 
fcflinacio diccnda cric. Modcftia_. 
vcro crcdicoris rcfpc^lu debicoris 
duncaxac confidcratur, & laudcmj 
cum dcmum mcrccur , quando noio 
eflconjunda cumpcriculo, vcl alcc- 
rius iadlura. Ubi vcr6 pcculiunij 
imminec, vigilancibus jura fcmpcr 
magis fubvcnire cx LL. cicatis,ina- 
pcrco cfl: ncqucilliusunquam canca 
h^bcri poccfli^acio, uc propccrca al- 
ccri fuum aufcracur. 

Quarco, t conclufio in principio ^ 
i nobis firmaca , gcncrahccr rcftringi- 
cur, nclocumnonhabcatio crcdiccu 
rc j qui a dcbicorc violcnccr cxcorfic. 
dcbicumj. 

Tum cnimcarccriid, quod cxcor, 
tum efl, ad eandcm portioncra,quam 
fui ffcc lacuri , revocarc poccrunc , ctil 
idancc bona poflefla cxadum fucrir. 
loaomncs Intcrpp. accipiuncjdquod 
decxcorfioncaic JCcus/» d. l.fupillt^s^ 
(Jf) Namcu ancc cxcufavcrit cum,qui 
juflccxcgicinfinc vcro rcprchcndac 
cum, qui cxcorqucr, uc cafus i cafu 
difFcraCjVcrbum Fxcorqucrc, dc vi- 
tiofacxcorfioncquje vim &concuf- 
fioncm ^uandam habcc conjundam;, 
inrcrprecandum cric, ut arguic Zd- 
ftus ibi. 

Hoc tament ctiam iccrumlimitac -i 
Angel. uclocum nOnhabcac,quando 
cxcorfio fuic facla in fiibfidium , uc- 
puraquiadcbicorfugiebaccum pccu- 
nia, & copia judicis habcri nonpo* 
tcrac : Nam cum quiaifla conipuifio 
ZZZ cft 
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cfta jure permifla , nihil communi- tiir. Scdhancimprbbaht Bald. & Si? 



lic. quoniam ind.L.Jin. agicur de dcpo- 
ricojCUjusdominium pi^rerciraquan- 
do ifadum cft in ma/Ia^non minus ha- 



candumvcnic, uc probacur m Lait 
Frdtor. ^ fidebitum. eod. titiqiu mframi. 
(Ocredit. (i) 

g Qaincotlimicatur conclufio ifta^uc rcdicanum cft, & dc corporc Ivorredi- 

non proccdac in (bciis > nam quia ini- cacis ccnfccur, /. licet. ^.rei depojitje. de 
quum cft cx cadcm fociccacc alium_» , fofniy quim chcfaurus lilc, dc quo JC 

plusaUumminus confcqai,idco quod tyisindl.itew Labeo, loquicur. Idcoq 

unus excgic debicum exjequandum, Bald. -aic, hanc cjus tflc racionciiu 
uc refponclcc JCcusy» /. 'verum. §. cttm , quod hxrcsibi chelaurum non uc 

O^) tres.frofom. {irj - _ v "caflK/. /^^. fccundum naturam 

p ScdthincqujerifolcCjquidjurisfiL. tra<5lus a dcfundo celebrai:i , fcd pr 

inpluribuscoharredibus^&reccpcuin pria profecucionc rcccpic. Vcrunu 

cftjid quod unus cohaercdum pro fua hanc ctiam ilto excmplo rcfutac Sa- 

raca excgir,aliis ccflantibus communi-, liccc. Quia fi ccrcius , qqi cum d^fun- 
cari non dcbere>/^». C. de pof.poli Ja- 
cob.de Afen. & Bart. ind.L pupillus. 
docent Bald.&Salicet. quicciamdivcr- 
ficacis incer harredci ^ fpcios hanc 

cradicracioncm,quia unusfociorum velcxhocicaqicvidcnsc/l,nullam 1«,^ 

proomoibusahis non minus quaiiu co vim poncndam , ucruni cum iXp»^ 

prolcipfo vigilarccxfociccaris con- fundoconcradumfuericnccnc. Cu., 

cradii ccnctur .• cum concra hsercdcs, manus vcro tnd. l.pupillus. aic , ccxcurti 

licec bona hxrcdic^m communia ha- in d. L item Labeo. in cafu pcnicus di- 

^ bcanc, camcnahus pro aho vigilaro verlbloqui.qujaibihctrcs habuic ul- 

VclcxigcrC:mitiin^6 ticvindi linc. Dc- tra parccm fuam. Quod vcruijij^ 

clarat ramen hoc JacoLdt^ quadcm cfi:, inicium ii Ipectavcris,' 

(/ ) Are>r. & Bart.. in d. L fupili^- (L) uc- fed cum Jurisconfultus dicac, cum_» 

duncaxacpi occdacin dcbitis harrcdi-. chcfaurumjam cumalioparcicurafu- 

tariis coniiftemrjbus. in numero pon- illc^ & camcnnihilominus famil. bcr- 

dcrc vcl racnfbiia> Icw^ >jcf 6 A fuiflic ci fc. judicio ccneri, icaq; apparcatji 

corpusquoddam |wcdic:|num,nam . redcmjam cumamphuji.porcionc 



ilononconcraxcrac, poflidcrcc rcm 
hccrcditariam^ 6c alccr harrcdum iuam.; 
cancum porcioncm vindicarct , ccrtb^ ^ 
illam non ccnccur conferrcj cL L fin, ^ 



hocccfiunusharredumcxegcrit, rch 
quis camencolioeredibus pro ipforum 
porcionccommunrcare cenebicur per 
/. iiemLabco.tf? pr. f.oMl herafi. ubi fi 
unusharredumchcfaurum a ccRacorc 
rcli6lameffodic, & eum cum excra- 
neoparcitur, nihilominus taniil. hcr- 
cifc. judtcioccnecur, hcctpoll parti- 



nonpoficdilIe,prouc cciam jnccrpr< 
caturgloG. ibi,acq; adco Jurisconfuj 
cumad iflud ccmpus , quo porcioneni. 
duncaxac iLiam polfcdic.» rcrpcxj^jok- 
cvidcns cHrationem hujus ccxcus in_» 
co nequaquam conG/lerc. 

Aha igimr cric invclligand3,aiT ni- 
hilommus coinmunicarc ccncaiur. El 



tioncm illam fuam duncaxacparccmj PecrusacCynuscanitradunt, quoni 

habeac , utrccle cxplicat Accurf ibi. niam ibi ha:rcs dividendo thcfaurum 

Sedcirca racioncm hujusccxc. qucm invcncumcumalio,idfccic quodj-urd 

indc advcrfari pucanc d. Lfin. pluri- ipfi permiilum non cratjcum potiiis 

mum dcfiidanc Inccrpp. Barc. cnuiij illum cofurin w:;dncrc & cum coharrc-^^ 

ucexjamdiclisapparccpotl Jacob.de dc dcbuifldt..'dividerc. In propofico 

Aren. pucavic, racioncm cjus in co parccm du.ncaxat fuam cxcaic» quod 

confiftercquodibinondcrch^rcdi. i»ircfacr,f^jopocuic. Non icaq; mirunT» 

dcbita,fcd corpore haercditario aga- Xuriilocafu magis , qua 1k)C ccQcacur, 

Etli- 



QUASTIO XitT tt^ 
* ' EcHeeelltae Ittcerpretacumflfii rd* idcm^lSleaini lApignaris five hypo-^ 
lioarenitatartBaid nthilnunenuifne* tbecar iore pluciikif lueredibns cQm- 
diuin aflfert » quod iliani valde oppu- pecencei Nant cuin ptgnus pro iodi* 
gnec> idedin eacum Saliceco merit6 viibaclomliat^rfdes squi pertine» . 
acquie(cimut. £c (ecundum eam te» vtfls^^Jfmm/^fftwi^me^i^ 
xcustAe (entenciam Jacob.de Arcn. At ml»t. c. ^<«r^^^*.pigntisqu9ifi,aiter 
Bartkminime probabip. Ver»camen bcridum roluiagjffii.eonfteuutis 
nihflominuseft ii«e eorum iencentia rac> eum alcero .cofloimunicare eunu 
aliamobrarionem. nimirum^qniares dcberccxiflimanc , licctiecufik ina- 
quasvishacrcdicanaadomnes hseredes ^^ioneperfonali :quippccumha^ipfo 
proindivifo percincc, ica LicquilibcLj jurcdivila fucric incra lixrcdes. 
liacrcdumin qujvis rc harrcdicaria fu- Dcmquctfcxco rcgulanoflrafupri 10 
am porcioncm habcrc cenfcatur , /. firmaca locum non habec inadiono 
T^mfomui.dereivend. pcr quam ratio- cributaria , ut probacur ml. Procurdto^ 
ncm poft glofs. Pccr. 6c Cyn. idcm tc- rk. cuml. fequent. di trihHtvr. 
Ticnc Baldus & Salicccus & Paulus do .& docet PMtU^dfOtfit^ m%.Jiplftr€s. d. L 
C2fksoimd,i.penuU, indediflinj^tea Jtm0r0me, im) £t,)»c ia.credicori- (^) 
res , qu« in pondere« fiomtro vel bwiequaU jurefMceiittbii&icsiJrciqcpc^^ 
i»en(uraconfiftimej &iiKemluiif^ tat^ \ :.. < * • 
cies':ocinilIfsquidem]MeFe8>quipop- . I>epriinie|^ac»tiret^credi^rilicia 0 
db&cmfiiamrecepit^niliilcomftioiii'- concr4cradicumeft:idquod-fi>iacuinj 
cart=6tifAreiUquis ceneacur : fecus ioj e/lCbirographarioi r!spetipo0cikcrtt» 
hrs : quod uc exemplo fiacctarius,bin'c.. 4iBore priviicgtaco-j uc probsicur m L 
concladiint»-firdefan£tus duos fervos fecmeid, C. defrivileg.^i^ ^^hxtk fvtjf^ 
vclduos cquOs dcpofucric, & ex duo- ibi cancum de oorelbribitiriicrumcre»' 
b\is hatredibus alcer unum vcndica- diror depecuniar quamaiuo debico^ 
veric,alcerdccefleric,quodisquiven- rerccepic,5c dciSndc fifco Teftirucro 
dicatus cft,nihiloniinusad ucrunquo ^enctur, ufiiras prarflare teneacur> ac- 
pcrcineat. Qupniam,inquiunc, notu quepro indubicacoponic, fifcum ob 
confiflicinnumcrojpondcrc vc! mcn- pccuUarc privilegiom fibi indulcumj 
iura,ucuni (blipro cjuf parcc rclticui pccuniam,qux alceri crcdicori prius 
pdcu«dty (ed iemper rertienfic com^ ibicicafiierac>rcpc.cerepo(rc. Idq^ ex: 
tnoriis > igitdr' ttoericd in [kMtioneiiu ftnceadaMareebicoiitraPapinianum 
voeanir. Nep^qaficquamrefertiquod .di(^is wrbis' etiam decidic Marcia-i 
&MdJkfeM>k dema(& dTgenct-C^curi njisml 4efen4,%.fie. dejur.ffii. Papi- 
quiai^& ipia cofpiis hatredicariiifM^vide- niaousri inquit , (crilnt ica demuni pci« 
tar#quontam id locerpriSres i:bfnmo- biicam auferri pecuniamei* qui cumj 
niter accipiunt demafla ponderaca->i ecac crcdicor , in (blucofti pecufiianU 
uc pro racions t^^Ofidenlm btrredi fua^ accipic : (iauc (ciebac , cumaccipiebac» * '« 
tanrdm porcib refticui p6ttierir. Sic publicum quoqae debicorem. Jede» 
^uod in Hne defpecic dicicur. ' AccurH au c poflea cognovic>attcequam. coHf» 
ibiinterprcratuFdcfpecie, quafdivifi- iumcrcc. Scd placct, omnin6 ci pe* 
onemitarccipiaCjUthapredifuaportio cuniam auferendam cflb, cciamfi i- 
folvi commode pocueric, veiin. ro gnoravit, cumconfumcrcc. Ecncquis 
ip(a,vclinctflimationo. ' fortecxilhmcc , hoc in Hfci cantumj 

Adftioulaturhifcecciam^tf-«ir. frf^ favorem ica flacucu efle, idcmgencra- 
iH^.jttem(iifuU w fraudem. mtm. 2s. dc_j Jicerdc pnviltjgiariis crcduonbuj» rc- 
aHiontb. Ncgnftnt. def ignor. in 2.membr. ipondiflc vidctur JCcus m l.fed an hic^ .. - 
C^j^f-indcconciuden«> fuodcimeo»qi4iinAlie».fotejK 

. . ' zzz a ■ Kam 
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Nam cumiis» cum quo in alicna po- 
tcftacc confticuto fiiic Contradhimji 
caccno^ tantum > quaccnus facere po- 
ccft, cchcatur fuis ercdicoribus,& JG- 
cus poftquam dixerac , meliorcm eftc 
'conditioncra cifedicoris occupancis» 
cui pi-Cmum folimim fuit, id declarac> 
nifi fi quis privilcgiarius vcniac vidc- 
turccrteinnucrc, liunc privilcgiari- 
ij'm ctiam occupanti, ctri jam foltitum 
cft, prjefcrcndam , atque adeo hunc 
dcbicrimjam recejitum abillo poflci 
rcpctere. Idcm probatur/»/.rv/>^<>, 
injin.dcfecut. iibi- quandb exncgocio 
gcftocumfervo velfihofamil. agicur 
dfc pcdulio cum domino vel pat^ro» 
privilcgiorum ufqiic adeo habecur 
racio,'ucquipriusagunc,pr«ftarcw- 
neancur caucionem , fc refticururo^ 
pccuniam folucam , li privitcgiacus 
creditorVcneric, quod unqjfaccro 
- ncceftc ffoli haberecfiinrcliqudr^m 
•'creditorum rclpedu ocCupationtL/ 
nieliorcm fiiam cbnditioncm factfrc 
licctct. Quamoljrem non folihn in^ 
fifcojled^&gencralitcrin aliisprivjid- 
giarrs crcdftoribus hoc aflcruerimL>^ 
glopihd. l. dcfmt. %.fin. &md. l.pecu^ 
rtid. Hht Patii dt Qil^r^fi, Siiliat.'& Alb^* 
r/f.'idcfn itncnt jacob. dc Arcn. hatt. 
^Aniel in d. l pupillfif. Bald. & S4iuet. 
jH '4. tfyfX' d^»fiti. ravl. de Cap^ in l 
' VrocuYaibn^. ^^fif^*^V- dctrihHt.aehPw. 
Joan. Ahkr. iniidiit. dd SycCuht. dc^. 
' iut.inrubr. in^vcrf.vtdcafniuqcncraltttr, 
■ 4num*s- credftor Joan. Fkhr. in ifenii» 
jiquis in f aHd. num 2\. Inf it. dc aBio»^ 
• dii^itinidccif?^^- (n) F.thoc commn- 
^hireV ira recepcum cflc ccftacur Ot- 
'man.md l.pnpiilus.& Didae.pran ^u^, 
cdfzp. PalgoHus tamcrt /■;;</. l.fm. &m 
V. curh fuHdns. § fer^vitm tuum. fl cert. ptr. 
&ind.i. t'.^ facio. defecul. & Cuman.in 
V. /.^/^/'//////.contrarium tcncnt , moci 
j^iScinichum » quoniam adio perfona- 
lis, quxcompcdt privilcgiato, nOn 
datur conxra tcrtium poflclTorcm-., 
/. fin. %.fin- de contrah. cmt. i. /. ^fihofii^ 
adTrebelL 



Non icaquc dcbitum foWurti Mb^ 
cojcujusper folutioncm jamfa£tunlf 
cft proprium, is ,{qui perfonalcm tan- 
cumhabctadtioncm , avocarc polfo 
vidctur. Qiya verti plurimum urgec 
ccxcus/»t/. /. deferre. &in d. i.ptffunid, 
rcfpondcnt^n fifco bocpeculiari qua- 
dam fftcionc ftacucum cfl'c,uc folutuit 
f cpcccre poilic,idco iftud ad alio 
nime cflc crahcntlum, /. (^uodcvntrA 
reg. jurA^tmQ(^ (cnfic &DidaCiis if.*^ 
ix>co. (^p) Quod v^r6in d. i.fed 4m /^//. ( 
&ind:i.exfaffo.^cncra\iKr dc pcivi- 
lcgiariis crcdtcoribus refpondcrur , li 
pucac Didac. inteliigcndum cflc do. 
ipfij folutionisccmporcticvidcl.cuni: 
privilcgiorum pocior duclcur raria^ 
vacquc his imgis quam c«ceris folvsE 
tur>tit>R aucem uc fi fllccri jam fplu* 
cum eflcc , ipfi poiTint rcpcccrc Vc^ 
rum^iacc t«nti eflc non vidcncur, ut» 
proprcrfca acacccrorum opinionc-rc- 
cedcndumfic. Nam ccfi negarijaon-i^ 
poflicaclioncm perronaJcm excoiv, 
traOu defcendcnccm concra ccrciujn' 
poflcirorem non dari^ non camcn i]i0 
de iila a€hone> c[ux cx comra^u com« 
pccit crcdicori privilcgiato ,qutcritur» 
fed potiusdecondictionccxlcgc,qu;a 
alcera actione deficiencc ctiam coUct 
tcrtiumpoflcflbrcm in id dari fbl 
iK lcgis bcncficium atque adei^ pri 
legiumlcgcconceflum (alvum ac 
jnccgrum confcrvecur crcdicori^, 
drcond. ex-lcge. &c de hac xrondidionfl; 
fknC^rK^mAciurfind.J. defcrre. &i»fL 
/. fccft,iiA. 6" Interpp, m locii pauio -artit 
citatif. Qu<c aucera dc fi (co ftacuta-», 
furicnon^d cum folum , fcd &: gc 
raliccf adalios privilegiacoscrcdicor 
pcrcincrc, fatisanobjsjam proba 
t^^fx^d.Lfcdanjyic.&dX exfaHo. N 
in illis juribus privikgiatorum nofLs» 
utopinacus fuii Didacus, folucioni* 
ccmporc haberi rationcm , ied vcl 
maxirac poft ^blutionem cciamj 
jam faOam cx eo luculencer appa». 
rct, quodf# </. loco fid an hic, a rc-^. 
guU> ictiiuidum quam occupantis 

«nciior 



mcliorcnc Colct condicio, excipitur 
privilcgiacus. Nam regula illaiiciquc 
dccrcdicorc, cui jamfolucum fuciac, 
incclfigcnda cft,quippc cum is dcmum 
occupaflc rcde dicacur> par igicur cft, 
ucid,quoddcprivilegiaco cxcipicur,co 
dc cafu inccrprcccmur,quoalccf dcbi- 
cumrccipicndo occupavcrac. Dcbcc 
cnimcxccpcio cflc dercgula^/. ftam^ 
qutd Itquida.de pen. leg. not. Dec. in 1. 1. nu. 
20. Cagnol n. 29. de reguL. jtir. o- Djn. eo. in 
Qmdi<\uodind.l.exfa^{o ,\s qui dc- 
bicum priusacccpic, cniitionem pra:- 
ftarcrcnccur^fe rcfticucUrum ,{i alius 
privilcgiacus vcncric , an non cx hoc 
ipfomanifcftumcft, cciam poftlblu- 
tioncm jam fadani privilegiatorunij 
racioncm habcndam , ncq; ipfbrunij 
juriquicquani obcflc alccrius prjeoc- 
cupacioncm? cum fi privil<igia folucio- 
nis cancuni cemporc valcrcnc, arq;in- 
ccrim occupacio mcliorcm poflec rcd- 
dcre condicioncm accipicncis , ucique 
is,quipriusdebicum peccrcccum jurc 
pcrmitccncc fibi vigilcc, hac caucionC 
rhinim^ oncrari polVet , fed pocius nc- 
ghgcnciar alcerius expenftim feren- 
dum cflec, quod Privilcgio non fuo 
fticrit ufus cemporc : fcd ccflando id 
quodammodoamifcric. 

Scd cum jurahujus Privilegii ufq; a- 
deo ducant racioncm : uc eciam iilimi, 
^ui prius dcbi cum petic , oncrenr cau- 
tionc,in apcrco cft,regnlam, qua: uc in 
accipicndo quis melorcm condirio- 
ncm fuam faciec,pcrmicci:,concra pri- 
vilcgium nihilvalerc, acq;ade61iccc_# 
quispriusoccupavcric, privilcgio ca- 
rhcn locum nihilominus eflt:, & privi- 
lc<;iacum id,nuodalteri jamlblutuiru 

€ft,rcpccercpoflo. y . 

Qup: quidem Confldcrario optimc 
pirobarur pcr zcxt.in l. Vrocuratoru. %.pn. 
&inl.feif. detrihut. aff. Nam cum cjus, 
quod Ulpianus ibi cradic, crcdicorcm, 
cui primo folucum cft,caverc dcberc, 
Vc rcfufurum , i\ alii emcrferinc crcdi- 
torcs,cx JCco Paulo har : anncdtitur ra- 
tio : quoniam hcec adio occupancis 
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melidrem caufam non hcit : utiq; boc 
ipfofacisdcngnacur,cam cautioncnui 
ideo injungi, quia occupacionis nulli 
ducicurracio^ncq;illa credicorcni«cui 
prius(blucumfuic, quicquam juvac./^ 
£ftq; pra:ccrcaproindudione d. l. ex 
faffo,obCcrv3indum, quod inprinci* 
pio qua:ricur, an cum dominus dc pc^ 
culio convcntuSjid quod flbi dcbccur» 
ancc rcliquos crcdicorcs dcduccro 
poflic , ucrum id cciam locum habcaty 
quando privilcgiacus crcdicor vcnircc 
&privilegium contradominumlocu 
non habcrc decidicur , licet in caeceris 
crcdicoribus privilegiorum fit racio 
habcnda. Nam ejus , quod dominua 
rcliqiris crcdiforibus prjcfcrtur,hatc 
efl:racio,quoniam isprarveniflc reli- 
quos , &c occupando condicionem Cur 
am meliorcm fcciflc cxiftimacur > uc 
apparcc ex /.pecu/ium a. in princ. dr §./.^ 
%.fed & credtt. de pecu/, cum icaq; JCcu* 
dubiccc,ucrum id locum eciam habeac 
quando pupillus crcdicor dcbicumj 
pecic,uciq;hocipfbponicprivilegioru 
rcgulariccr majorcm , quam occdpa- 
cionishabcriracioncm j cumfioccu- 
patio etiam privilcgia cxcludcrcc,pro 
babili dubicandi racionc carerec qua&* 
ftio ifta. Ec licct dcinde pro domin(> 
dccidaccum privilcgiaco prqfcrcndu, 
quia camen nihilominus inccr ipfunl 
& reliquos crcdicorcs difrcrcnciamj 
conftimcndofubjungic,in ca:ccris crc- 
dicoribus habcndam cflc racioncnu 
privilcgiorum:uciq;hoc ip(b innuit» 
iftud cumctiamlocumhabcrc, liceL^ 
debicum alccri ChyrographariojanrLi 
folucum cflcc. Nam alias fi is^ cui folu- 
tumcft,propccr occupacioncm privi- 
icgiaco rflec prarfcrcndus , nuUa cflec_- 
inrcrdominum &rcliquoscrcdicorcs 
di.Tcrencia, quam tamcn JCcus ibi a- 
pt rreconftituic, uc proindc exhifco 
manifeftumfiaccommuncm fcncen- 
ciam hac lcge optim^ probari : iila vc* 
ro , quju alii concra affcrunc , imbccilr 
liora cfle, quam uc cam labefadaro 
poirmt. Ncq; ctiam quicquam refra- 
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gancur jurs^ust credicbribus y^an- 
cibus & prtus occupancibus 'magis fa- 
vcncia m prxccdcncc concluJrono 
fucrunt adduda. Nam i^Ja duntaxac 
loquuncurdccrcdiroribus Ghirogra- 
pharii6,qui sqiialia jura habcn t , ad c- 
os vcro , quorum alccr alccrb Vcl pri- 
VilrgiD vapignorc pocior cft, nocu 

fdime mtiifntdttim mmi Jkl, iki* Ki; 
Mcerpmttoiiein iftiun^Qn ibldipu 
4ilucid6'prcHMnfrLL.v^iuBii^^ 
lias opnomuni o|nntqtiecicaiivi ^ in- 

•dgD!» qu«e in privilcgtariis U hyfioKlie» 
^iis 4liicriss verbis aUiid (l«cuuncf<^4 
ic ipla nacuralis di^c racio. <Qj|(|i^ 
.cumvis cninfi vigilancia & induftBllu 
-Jaudcm & pncmium ctiam mtfre««r# 
^nunquam camcn liJatancL^ra valcro 
dcbcc , uc propccrca alccri jus fuum^j 
Aquod vei cx lcgis bcncficio, vcl *cx 
xonvcnrionc qusfitum habec , aufcr- 
rc iiceac^ contra omncm cam jurii 
.qiiamxquicarisrack>ncm> quxju&al- 
«qiiisahfi)i£i^lo^fi]!apc^ioB0ndi7 
^noiitoe^;a!MnMttllcecittsfa^oprQ- 

pedarsnictattciBmicomiBiittiitliiRt 
iciicenlBiaiocuin»! habeacMn foliitti 
. i^ittid0:ilcMci(iB fol^ttiiim oim^ M 
«6*<|inndo ^ crcjdi«ore^m oqo^HnT 
•CttnDfueitc-: Non cnim id|>ro|>cev 
mint^ repeci poilca privilcgiaco ctp-< 
ilitorc>diKicidc probatur i/tti. L dcfeP-^ 
re.mfin. qucm trxnim non folum 
filco, lcd & gencrahccrin quovis pri- 
vilegiacoh:)CumhabefC:. cum inpra:- 
cedentilnib probatum jam fit, ccrc^ 
idcciam, quod dcpecunmconfumca 
ibi cradicur , ad rchquos pertincbit-^, 
idqi gcncraliccr ica fcnierum: Incer- 
prcces in locis paulo ance cicacis , \& in 
f ecutiia fiiinn idemacbnicdc Acrr.^ff 
d.L fufiSm» & in pri vilegiaco indiAiiip: 
&k eciam wttoo&tiUimMeAfJliei. ek^, 
(ifip9,Mim*f, &Tkem. Grmmft./ju^. a 
»u,7.G^Jmdet9f7l.id(^iCommm^, 
Wccrrccepcuroeflcproficencur OmM». 
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gofiusverd& CapiTm cum jjBlieaN 
lioer deo^^inc privikgiaco repcci^ 
cioiiem^uca nobisfuic rclacum,muic^ 
minus hanc illiconccfluri eirencder 
bito conlumco , idcoq; dc ifto in pro- 
pofito minus laboraruncfcd cancim^* 
modo in Ibqucnti conclufionc, uU, 
dc hypothccariis agcndurn cric , CQfl" 
fumcionidcancam ducuncracioncttb» 
ucpropccrcarcpcciciQncm dencgCnu 
Qyamobremargumcncis corum con- 
cra pr^iviic^cum ucicur Didaiw i» djh 
3», fr40, qttajl. Movenir ancem poft 
Fulgofium potiiluniim, per xt^uMtL 
fH ^k^fimiUil ls,fieen.feut . Refpondcc 
Wtai ibi Ulpunus poft jitocdUiliu. 
quod e^|iaterinttmoM)it<> qnofrniiu^ 
wuli^> qui concra SCcqmtiaucuacas 
fiieniC:^ crcd^con fblvic ^ exca nccs ^Can- 
quam^os ▼endi(H|rffM»dic> fi c^tai^a | 
numminnc confun>pci i crcdicaro 
resalicer fck habcac & condiftio er- 
iam ccflcc Nam hinc colligunc, d 
dominus cciam propriam pecuniani 
finc confienfu fuo debici folvcndi cau- 
ia aliijdatam idco rcpcccrc nequic^ 
qiiuacoofumpcaeA, cerccmu/c6 mi- 
n^ illam reypcarcpoceric is , qui lan» 
cto prslacionis privilegium Ir^uic»» 
& fHlgef in L i, C. de^rfwL deLWt^ 
flietfCttp liociia ucgcos efle taui^ 
mac^uccdam inproxi concra Aqcut* 
fiuinilii audcac confidcrc , addeDS.6 
Itbcoccrveiliercfponrumaudire. _ 

Vcruncamcn f id > quod Juriscoo* 
fulcus i»d. LfifiUmfamiiuti, Tcfppttdic»^ 
pccunia confumpta condid^ioncnu 
cc(larc,non gencraliccr dc omm con- . 
didionc , icd de ea duncaxac iniclU- 
gcndura vidccur^qnar ex confumptio- 
ncideo compctic , quoniam pcr hanc 
demum translacum dominium , ^ uc 
noftriloquuncurj mucuuui rcconci- ^ 
]iaram%(V,()c qua in prscedcqci Lfrit 
furiofo. ^ L tuim etfifnr. agicur. Id^uo 
pnecer ipiam fubjcftam maceriam (de 
hacenjm oqndidionc in coco lUo ci- 
cuio ppciflNkom agicur) prim6 pcr- 
(«ukCcni|D,.quam JnQ?^. iubjungiL.. 

JCcua 
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J Cciis 'j inquicns : ^^omiam totUs con- miriflcc , /. s- ad SCtjjtm Macedon, T um 

dictiodatur .(juptiiscxeacaujknHmcTdtt quia pccuniac . cxc;Uiiis rcntiicacio- 

• Ju^t exquu Actio nafdfotui^etffi dofM' ncm permiccii: patri S^i cninVis , qui 

nitim ad dcctpjcmcm tranftijfet , in propth mucuo dcdic pccuniam , ir>bona fiiir. 

Jito nutcmnoniUefJiLJ. fecfide, uciqucne cxransquidem pe- 

Ha:c cnimracionongcncraliccr caniaabcoporuiflecvinciicaritN- oj 

ad omncs condidioncsjfcd duncaxat itaquc textus iUc dc crcdicore^t^ODuti- 

ad cam de qua jam dixinius pcrcincc-.: dc conHimcnte accipi poccric.i f&ii'pf- 

Parigicureli^utlecundumcamcciam cius ica inccUigendus crit, qurrjid-' 

id,quod decondidionclioclpco di- modum paulo ance a nobis-cfjcpiica- ; 

citor illam ccflarcadiltamduncaxac tum fuic: fccunduna quam iritcrpre- 

rc/lringacur, cumcfimlcxquama]ia_j cacioncm tantumabcn:, ucccnclufio- 

qua:vis dilpoficio quancumvii ^enc- ncmnoftramimpugncc,uccandemj 

ralis » cx racionccamcnanncxaiiKcr- jt*»^^ dJ.jcd ji fatcrfamiL §. /. magis 

prccacioncm&rcflndioncmacclpiac confiimcL... 

Dcindc idcm clarlusxonvincicur ex Fulgofius praccerea. in%'jrrvuM' 
vcrbis l.fcdfifdterfamiUks.^.iu^d^Ctjim) tuuro. 1. cuhiftifidusfi cert.pctitt. XuirciTt' 

Macedonian. ubi Ulpian. in eadcm fadi illam opponic,quod JCcusiblrc/pdfi^' 

ipccic rcfpondic»/i filiusfamilias pe- dic,Dominum,cujuslervn:/cxp«.*cu- , 

cuniam fibi donacam iblverir prcdi- liaribus nummishomincm emifr^^C*, 

^ ^tori foo , qui ei concra SCcum mMcua- cum demum hofcc l\ vcr.dicort» rcpe-- 
^ cus fuer ac , quod pacri condic^io q- , ccrc pofle , ii cxtcnt,fccus ver6 fi con-* 
mni cvcMu (idcljt, /^/rrt?^ intcrpreia'. fumptifint.Namhincctiamicajarguic 

tttr Accurf.dwc excctfivc non) compc- fi domino iflud in fuis nummis holU 

tac , addensracioncra , quia fiiius alic- cfi pcrmiflum , mulco minliSCrlediccjP- 

nacionem cjus non habuic. Ucigitur ripcrrniflrum cflc dcbcbit^. 

huic cciam rcfponfo locus cflepofllc Scd ncque hic ccxtusnosT'alde 

nccefle efl omnmo , wid.l.jijHiuffami- oppugnac. Varias Cnim cjus inicrp -c- 

Uas. dc ca, qua diximus , condidionc cacioncs cfle apparec cx iis, qUarDd. m 

duncaxac incclligamus , cum alioqui cumubcrrimecommcncaciiunC) ut^ 

juraiflamviccmadcofucurafinccon- nihil ccrci ad propoficum noflrunij 

p craria, uc conciliari nullacommoda.* indcdefumifr)poflic. • - (fy 

y)Lacionepoflinu.f^; Ucucfic,noncancavidecur fut^cH 

Quamvis euim mcnonIaccac_/, fcxquicas , urdominus nummospc- 

Inccrprctes nodumhuncdiflolvcndo culiarcsfcn'ifurtivialibi confumptos- 

non uno mofioinccrprctarihaslcgcs rcpccac, quantainpropofito,qHocre-^ 

& communiter co inclinarc,ut cxifli- ditbr non nifi id^quod ipfemct cxpen- 

< mcnc, \d-,:\\.\odind./.fifiliifsfam.d\c\- dic, pcrftquicur , acq; adco de eo a^- 

tur, condidionemccflarcconfumpta cur,ucispriviIegio,quo camcn cicon- 

pecunia,procedcrc, quandocabona fiiltum eflcvQlucrunc/ura , maxim6 

fideconfumpcafueric,alceru v.rclpon fuoincommodoprivarccur,concrao- 

fum condidioncadmiccensobcincrc mnem t^m jurisquam xquicacis racio- 

inccquiraalafideconfumpfic. Hxc nem. Non icaquemirum,curbocca- 

taracn incerprccacio dircdo adverla- fu magis quam in illo condi£li% cciam 

tur vcrbis dfifUu^f. Fum quia dc filio- pccunia confumpca procedac. Dcniq;- 

familiis concra JCcum mutuantelo- quicquid in aliis fadi Ipcciebus juris 

quicunquoutiquc innuitur,illum,qui fit,camcn tumin crcditorc privilegia- 

: niucuodcdit, fciviflceueflcfiliumfa- cohocicacxprcfsccaucum rcperiatur 

miliasjCumaliasinSCcumnihilcom- ind.l.defcrrc.% fin. nimirum huuc po- 
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. ..i^ 11 eciim WifumpQimi^^ * ' SdcdMcl6t icL^qiiodcletflNttA^Me 
:.. - ' mitc 4ccirioni (Undura omiii- 'cciam pbft conrumpdonemjNrmic- 
/ . . cunipc^(ertitnciivernucisec- 'cenda credicori privileg^aco nitnavf- 
' . . iiio in prohapcu fic , ex, iis qux mlf^^xcendirur , uc prdc^^/lve bo- 
' V ^do dixirtius. HiCce igiturdedar^' na (Ive maia fide debicum pedfettaii 
.on(rui*noftram concraiihpugnacio- 'crcditorcfucric confumpram. >^ami 
. Fulgofii & rcliquorum &tisfir«' "Crcdicorc malarfidci pccuniam coo- 
m«am ellc arbitramur. 'fiimpcam rcpccijsoflc, admiccunw- 

AmpliacurauccmtiUa,ucIocurrt lamFulgofius^Cumanus&rcliquijli- 
habcac non rolumin p^cunia v^cl alia^ as concraniccnces ( / ) dc botiafidcvt • 
re in gcncrc dcbica/ed & in fpecie fo- ro confumca difcrce loquuncur om- 
luca & confumpca.Nam ecfi Bdrt in d.l. ncs illi , qui pccuniam cciam conrum- 
fftfiliui, diAinguac inccr pccuniara vcl cam condici poflc Concludunc , quo- 
al]amremingdieredebitam,3?incer rumiencenciamhadehusdcfcndiiiius 
ipedem »iiide coh^iidens^pecunianl &^robam^€iSiicudisterbi$ J.y&Uik' 
quicienii.foii&imptam botfk^ poffc, fiire.lEx(^hmti^ 
noiiaotem (peciem. Nttllatamimmb- tdinalam fidem tn propofi» exeo 
veturratioiie aliai qolm '<x Vi^d^ 'dijudicati;aciv<ai1|tth&itns Vtl4g^ 
ftfd&Jfiffmt^ qui cexr. cum de pignord IramaliiiiAadefle crlkl^rein]pirivile- 
lc>quacur9qacx[cohaerecrei,&inqud. 'gtacurhdcbirum/uulAfetdpir. 
r^uiancerpreciumlocoreinonnic- . Tertidtdeciaracnr,uciOCiiMfa»i( 
cedit, udqaead credicorem privile- bcat,nbiicantdfflqtiociespecuhtalw- 
giacum pcrtincrcnohpoccric : ut ani- na fidd confumprafueric (blntalcab- 
madvercicThora. Grammac. ^*^. /. docrddicoricxcaufalucraciva, rcd& 
num.7. inquiensjPrivilcgia non ucpi- quando foluca 'eft crediroricxcauJi-i 
gnora cohxrerc rci , fed ailioni vel oncrofa, ucprobacur cxgcneralfrarc j 
caulac, non icaq; mirumi cur confum- » d. l.f€CMnU.C.depri'vil€g,fifci.& d. 
cionc minus faaie col^ancur, quanu l.dcfcrre.lAo^y pcrfpicue tradidic BaU 
pignora_»i . . * . . i^l.J. de dtjhdil.ptgn. &i, omvLZ%\'!\yiZ'Z' 

Quinimo infra, ubi de hypochc-. preces fcncirc iix.DidAc$tsmd.c.2p.pA&, 
c:ariis crcdicoribusa£^urirumus,bfi:eii-^ ^jv^.MrMr.>.MiiitAidicacpadftipfiIan/* 
d^musvi4em.eti<^mobcinerein wgri5> ^taiei'^y9M:F4AlJmd:%. iimfij^hi 
re^MC elllc^ta4>^5uespignorid^ fiiMim..mm,'v.v&f.mm 
iiAA%.Mhdocre^itorcbc^ti(iii^^ fiAilfl l^ttateikusiccxmmiinemliaAcffl- 
<M|fMii^^ compccac \ kuUa i^cur pro^ cerp^tttm lenc^iiciaAi ad crecfirorem 
babili fiitldameiltb Mtttlit c{iftih£Ho duhcaxat %x caufa Ibcraciva cotiztor 
iAa9^oIi> citf^injlQ^j^tiaii^.ab In- rcftringere , quam ^jus opinionem_> 
cerpp cornmuni cer eft innprot)ata/rf) tanquam falfam me^c6improbac Di- 

Nuiiuincnimhabctaflmani,fcd dAk.ind.loco.^u) (*' 
tim hi, quipc^ confiimpciohcm j^cr* Quarco f idcrrt obcincc fton fo-/; 
raiccunc concii^ipnem crcdicori pri- Wm in privilcgiariis crcdicoribus ,,qui 
viIcgiaco:quam illhquieam dcneganc, fiittul hypothccam habenc, fcd & inj 
adirt;iri(iione iftareceduncgcncrali- illis, qui duncaxat racioncpcrfonalis 
tcrcochidenccs caminfpccicquam in il£li6nis runc privilcgiaci , uc difcrtc 
genere debico condidioncm pcrmic- docuic Capyt.inJ. decifyg. F.c quamvis 
ccndam vcl dencgandiuh , uc proindc Biddcmind.loco. iftud canquam adver- 
folius Barcoh aucoriraci juris fuhda- fiim communiomniumincerprecaci- 
mcncis dcfiicucx inha;rci'c plane cu- bni & (enccnciac rcjiciac: camcn fi quis 
tumnonfic-'. /r«c4?' - ^ dcrationes fitpdk addtt^as>quibusni. 
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CHntnr Tnterpp^. & vcrba coruna pc- 
nicius infpcxcric, facile dcprehcndcc, 
cos dc privilegio duncaxat pcrfonali 
boc ftacucrc. Nam & privilcgia at> hy^ 
pochecismanifcftc di/T:inguunt,quod 
uciq; non fcciflcnc,fthypoth€caruiTU 
cciam in privilcgiariis duxiflirmracio- 
ncm. f.c Jacob dc Aren.dircrtcloqui- 
lui: dc Privilcgio pcrfonali , & clarius 
Agcl. Si nuila , inquic , prKccndacur 
hyp.ocheca , fcd c^rcdirorcs ,'quvnihil 
pcrccpcrunc , pra^ccndunc pcrXonalc 
Privilcgium. Cavcndum icacjije hJ)i- 
daco, qui propccrf a cciam iftud nQti-j 
ita pro ccrto aftirroacjfcd addit > Jii fal- 

fj lor , vcrc cnira fallicur. (xj 

j . Qpincoi- fcicndum,nihil rcferrc ct- 
iam , ucrum dcbitor a judicc compui- 
. Cus , an vcro fpontefolvcritcrcdicori. 
.Nam cciam cum quando occupando 
conditioncm /iiammcHorcmKjuisfa^ 
ccre potefl: , nuHa conftitwicu.r diffq- 
rencia intcrcrcdicorcm rccipicntcmj 
dcbicum fponce folutum^&wccc wrti 
qui juro cxcgic, «/././^jKjp^iif quarcncquc 
in cafu convcrib, ubi occupatio noru 
coniidcracurj visaHquainco ponen- 
dacric, cumcadcm folcaccflcconcra- 
riorum difciplinaj /./% ^/»a> ^uifiwfii 
ir/ alien. jHr l.fcifndum. ^njm. t^uifiufd. 
fog.%.iJnJlit<,detut€l. Idcm facis proba- 
rcur cciam vcrbis gcnerahbus,^'./.^ir.cr 

\,dU.dfftrYe.%.fifi.Q\\0'Xtx.^\ omni.'» dubi- 
lacionis cxpcrs aijas fic, idco moncn- 
dum tamen duximus , nc qucm forcc 
dccipiac Didacus,qui irt jrs^.refpon- 
dcndo adl.fin. §. etfprafatam. C. dejur. 
</^//<5. videcur inccr hjecduo volujflo 
difFercncia faccrc c>;iftimans , id quod 
ind.^.Q^fifrxfatamy^dXxxiiMti prjorcm 
crcditorea fccundo pccuniamfoluca 
condicerc poflc,duncaxac locuiMbcrc 
quando dcbicor coadusajudlcc foi- 
vicjfccus vcro quando (ponccid facic, 
Cum. camen fi eflccconflicucnda_» 
difFcrcncia mcer hos cafusjpociusvi- 
deacur cxcu(andi3S credicor, quijudi- 
cc audore debaprecfpicquamiscui 
abfque judicc foLcum cfl.U(proiiide 
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hzc difltfi^ioDiciacinulionequeju- 
rc,neqj rationc, ncquceciaraaudto- 
ricace mcacur» F.c dcprivilcgiariisct^ 
iam Cfcdicoribus haccdjdtalufticianc. 

Rcftac t u c dc hypochccariis et- 
iamvideamus. 

Ad hos igicur quod atcincc^cxcc^ 
cmncm dubitacioncm pofltum cfl, 
ii rcs al ccri h y p o t h c ca ca 1 ccif n do c rc- 
dicori foluca fucric, quod tumprior 
iiiam poflic revocare adione l^ypor 
chc.caria , l.ft fundHs. § in vendiiationtf. 
dcpigMoyii>t^,? ignoiis cnim pcriccurio 
in rcm parica^ionem crcdicori , /. 
^wrts.jf . C.depignoribus. Idcoque 
dcbitor pignusaiii cradend,o,quocu%^ 
quc id feccric tituio , deceriorcm (^fjc^ 
difori!» conditionem facerc ncc^uic, 
quo minus iiicpignorapcricquif pC" 
fic , /. ■diJlrAxit. & Ldehitorem. C. ead^ //f . 
Idcm obtin«c,etfi rsm pignori obii^t- 
.^n (ecundus crcditor , ad qucm ilia^ 
pcrvcnit dplo fivc mala fidc , fcicns 
jiimiram cam altcri prius oppignora,- 
cam,fuiflc, confumpfcric , uc proba^ 
lur ia dr §. in vend/ctttone^ thinec dolo ff^ 
c 'u , ^nihPtinHspoJiideat. Idq'i ncminc rc- 
fragancc ccncncomncs Intcrpp. ind.i, 
fupiUm &ind.Lfn.C.depofiti.{y) (y) 

Sed tquidfi fcctmdus crcdicor 
bona fidc confumpfiflec pignu$,an_> 
cum cciam ratione aliquaconfultuni 
cflepoccritpriori crcdicori ? ¥.zjfacot. 
dc ^aven.in d. LpnptllHSpofl glofLtn d.LpC'- 
cuma cxiftimac,cciamfi pignus a fccu^- 
do crcditorc boaa fidc confumpcum 
fu cric quod camen isnihiiominusccr 
ncacur condictionc cx lcgc vci atlio* 
nc in faftum adinftar crcdicorum pri- 
viicgiacorum : Idq'; fccutus cft & An-^ 
geLihi, &Batd.inLi. de difra6f.pignor^ 
Saiicct. in Lfin. dumdcprivilegiatisiir 
gcnere ioqucndo alicgat camcn Lfi 
prwr.quipotior.inpignor.Joan. Andr. in^ 
4ddi:. adSpecu/at.Ccqukurrtthr. de fi/ut. 
verfex quo vidimus dejolittione fa6ia uni. 
ex duohusreis. Joann.Tahr. inftit. dea^, 
§ • itemfi quis in fraudem.numss. & Iianc 
fcii^cnwaradcfcndic cciam Stracad^ 
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\ 'iitd.LfufillHSi ifhidciuhcaxatadjiiitcitk 
quando folucumcftaliquidingchcrc 

ut pccunia,quipptfquiagcnuspcriro 
non pofliCj/.//» rAtt6ne.%dncertx.ad 1. Fal- 
cid. Ac qiiando rpcciescftfoluca,cum 
quando finc dolo dcriic poflidcrcfc- 
tundus crcditor, amplius cumnonj 
tcncriirbicracurj/^rr Li.de dijfracf.pign. 
%^&^^V\&MdttkdeAffiici.d€cifisfo. n, 
^ 'S^.^ifm: (^4mmJad.a,i.h2nc diftin» 
'tt lcmdn Bdit.ad privaegfaconidaii^ 
l!a»ve ttedic6reiiVrdlriogant : tameii 
ecitna ad hypo^diecarittnipmi* 
^tkreir^ eo iatis«cmAai^,quodpoft4 
^am dc ucroq; diteratV j^eiMftrdfcef 
tiamfbbjecic> idcoq; de ucroq; rcdd 
fficeneiic ramFu}g.quam Cuma. iru 
Ibctsjamtricandis c Fulg. v. in d. 1. fe 
hmid. & inL i. C. de priviL dot. & Cu- 
min. i»L fupiRuf gcncrjliccr ccncnc_., 
quocies fcciindus creditor fmc dolo 
dcfiit poflidcrc , vcl confomfic pignus 
qiiod rum i prior/C convcniri nullo 
modo poflic. Idcmqi (ccutumfuiflo 
confllium Neapolicanu ceftacurMrJrA^ 

. • 'dtj^tl^.decif 190. & Capyt.decif ^^.qui* 
bfj^ adltiptliakur ^ffrif conf ffp^veh 

' V* & IfMic opintohemmukis fintitre 

. .c:2p.fraa.tfiufi:(ita) ■ ■ - ' • 
* • \ Hafce ittttt fedillidencfjopini- 
'bheSKMacth Briinus'/» trd^at de cefHo' 
ne bonorum. quafi. j/.'bac diftin^ionc 
conciliarc ftudcc', uc priori opinioni 
'tum dcmum locum relinquacquan- 
do ycroq; crcditorencgligcncc aiccri 
fuit foltitum^quemadmodum in Chi- 
rographariis llipradiximus. Vcruinj 
paulo an ce oflcnfum fuic anobis , jura 
iila , unde diOindtio illa fuic dc(umpca 
locum dnncaxac habcrc incrcdicori- 
bus Chyro^^raphnriis, adprivilegiari- 
os Vero five hypochcfcafibSfitotnimi 
percincrc. Nbn icaque hascdiAinftio 
hueTc&^acc6mpd«tlp<>tinc;' Mim^ 
obrem^in ifto opifaiionem cionmQu; 
► cui fitb&ribendu m fic , liqaidid cimij 
aobis non appareac k^xj^uslflietfim- 
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dafloitnca diligeodas escanHnaiida^ 
eruik. M.orccur aucem jBartol. tan- 
Cummbd6 Lj.de diJlraB.pign.\ih\ Juris- 
confulcus refpondcc, fi crcdicorpo- 
ftcrior cx bonis dcbitorisaltcriprius 
obligacis quardam vcndidcric, quod 
tum priori crcdicori conrracunj/ioo 
compctac a£lio in pcrfonani,ncq,cr- 
iam utilis adio, quia propriam qb- 
iam credicor errpre du£lus perfaft> 
cus videcur , & quod propcerea priot 
credicorpoiSemrem pignoris intcr- 
|>eIhrtf,<KbeAc/Sedexhocipfo> quod 
lCtusfiibjungic^ poiicflbrempis^o- 
ris imtrpdluidiim efle 4 priore cre- 
dicore*^io apenocft^credicorem alias 
concra poftclibnnii agendo debttum 

-tDOttiequi poflCf» ' • : ' 

Non itaq; mirum , curconcraj 
poftcriorcm crcdirorcm non dctur 
a£Ho. Cum inccrim in propoficodG 
cju^odi fadi fpccic loquamur,qijan- 
do priori credicori aUa rarionc confu- 
li non poflct. Nam tum aquius ccnc 
cft, uc prioriaxio in fubfidium derur 
.coiitraiccttiidumcredicofeoi, quam 
-ttc tlkjttte iooexfii^ iliei^pnTO» 
ri % & iocomflnodo afliei debcac « uft^ 

:\W^itliOOXm'Lfifmr.qM fot. infign.hdh. 
de^uap8uldp6ftdidurilumus : at^* 
JcaTOffa ifta , quxali^s pugnarc vidi- 
ren ru r. conciliar Accurl.'i bii n imi rum 
quodd li. locum duncaxachabcatc^, 
quandocrcditorpignuspcrfcqnendo 
poceft dcbitum fuum adipifci. 

Tcxtum vcro in d./J/pr/pr, eatc- 
nus cancum proccdcrc ,utcrcdicori,. 
cui aha rationc confuli non potci\ , in 
fubfidium dccurai^iocontracrcdito- 
rcm fccundnm,qui pignus vcndidiL* 
£c quamvis Barc. ibi glofl! incdligaciie 
€0> qaod creditoti vdidcoti tilcra fu- 
liih dcbivam fiipcreih acque adcddci 
dtbbott intcaujla loidtativa»fi^4i^taaioi (t^ 
iftaincerprctadarepugnat vcrbls-^il 
fipkrt qoa oititor Accur£ uf iofiuvi* 
tiebimos:Rcdios icaqiicfiald.&bt |;^oC 
eclam inccrprecacur^e eo croiitoreb 
qoi nihil Ultra debicuin ibum pcree* 

pcfac.«t 
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:pcfat,addciisrationem , qui^ rcfpc- 
t2u.pharis crcdicoris vidccurindcbi- 
cum pcrccpillc^ & fictingicumonha- 
bcrc caufam rccinendi , c6 quodpri- 
nius fibi dcbcc anccferri.Nilultcaqiic 
icxzus iffd./,/. ad propoficum noidrum 
ubi dc adionc in fubfidium danda igi- 
tur ,'pcrcincbic, fcd potius fi btjq.ac- 
commodandus c(rct,juxta gloilain in- 
ccrprccacioncm comunem prpbarcr. 
Fiilgofius vcro nicitur pjDcillimum /-Ji 
Jflfu^. & l. ^um fundtti. ,§ .'fervum tuum fi 
cert.petat.lndc fic argucns : fi dQminuj» 
rc;mfuam,qu2eadaliumticuloo^ero- 
fbpcrvcnic, nonpoxcftconiUmpcarn. 
Tcpcccrc , ccrce mulco/ninus crcdico- 
ri rationc juris hypocbccaridinccgru 
cflTc dcbcc, cum firmiusacpoccncius 
fic jus dominii , quatn hypochccje , &: 
^oc argumcnco maxima cxparceuci- 
tur 6cDt(dacjndJoc. iScd ad iftud eciatti 
in . prseccdcncc conclufionc abundc 
cit rciponlbm ; uc cadcm dcnuo repc- 
tcrc pbne neccfi« nonfic. Cumanus 
hancpptifrimu aflfcrc racionem , qup- 
niam pignorc ad ahum translaco vcl 
pcrcmpto cxpirac ipfum jus pignoris, 
nc4'» in cjus locum fucccdic preciuBij 
qudd indc ccccpic Crcdicor&quod co- 
fequens eft , jurc pignoris quis.ifiud 
pcrfcqui non poteric,/^/7.C aedijlracL 
f ign. Sedharc racio eacenus cantum va- 
llccne portic agi hypochccaria , uc vc- 
alia a<^tione ucpocc condi£honc ex 
Icge non poflTic rcpcci,plani nonim- 
pcdic , uc ex vcrbis d.ifin. dilucide ap- 
parcr^ubiliccc proptcreaa£i:io inrc dc 
ncgccur,nihilominu5 conccdicur pcr- 
fonalis adlio. Huc ccia accommodanc. 
Joan.Fab. c' aiii j idquodnotancDd. 
in l. mater. derei vendic.u\>\ communi- 
cer concludunc, rc ahcna vcndica& 
denuo in alios crauslacaduncaxacinu 
primum vcndirorem, qui cx caula lu- 
cracivaillamnadus cft:,dari acH^ioncm 
in fubfidium. Vcrum co loci dc hoc 
pociftimumquaerunclncerpp. urrum 
aClio in iLbfidiujn pociiis lic danda_» 
concracum , qui caufam habc( luera- 



civam , qu^m quicaufamoncronim^ 
acqi concludurtcpotiusillumcpnvc- 
nicndum, qui cauiam jucracivam ha-^ 
bcc, quod quidcm opcima fundacur 
racionc. Nam cum ab iJlorcslirvari 
poftiCjnon mirum, cur reliqui.ca^iani 
oncro^am habemcscxcufcncur. Acu 
quid^uris fic, ii domino f ci alias,notU>' 
pollic ceMiluh , nifi dccur aclio Ccianu,' 
in iUos.qui caufam habciir oncrofam>. 
dchocnihilibiagicur. Non icaqiindc 
ad propoficum noftrum canquania. 
divcrfis q«icquam infcrri.pp^crip^, 
<;um.pfajfercim 6cilii, qui aclioncmj' 
CQncra,rccundum crcdicorcm concc-, 
dunc ,aim demunQi^udadniiccanL^» 
quando aiiis prior dcbicum fuura nul-; 
la rauonc ahapoccft confcqui,&hoc 
cafu concm fecundum cciam crcdkp- 
rcm, qui non plus deljico fuo cxpi- 
gnoris vendicionc reccpcrac,in fubll- 
dium dandam eflcjura mox adduccn. 
da manifcftc prob^nc.Quinimo fi hoc 
^ctur , cpintra credicprem ex caufa->. 
lucraciva compccercadioncm in fub- 
fidiu m , ir/ c^nced.^^.Fab.& 7 h. GraMm, 
ccrce omncsrqcioncs, quibus illadc- 
negacurcredicori cxcaufa oncrofa, i|c 
corruanc nccdlc cft , cum itlxfinc^;c- 
ncralcs , neque ad oncrofam cauiam 
magis quam lucracivam pcrcincant-*. 
ConfidcracpnetereajNiaccli-dcAfflidt.. 
quoniam fi locus cftcc rcpccicioni> 
non folum cocus mundus ficibus com- 
plcrccur,rcd & mercatorcs negociaci* 
onibus quodammbdo privarcncurj» 
fi rcbus fuis alii oppignoracis non ince* 
grum cis cflcc, aliquid cx cisadalios 
cransfcrrc , quod quia abfonum vidc- 
cur, hac fola racionc confilium tica- 
policahum, uc concra dccidcrec, mo- 
cum fuiftcaic.Scd cercehirccciam con=- 
fidcracio admodum fragihs cft. Pctri- 
nec n.illa duncaxatad gencralcm om- 
nium bonorum hypoihccam , qucm- 
admodum cciam dc illa cancum loqui- 
tur Aftlii^V. cum fpcciali vcro nihil ha- 
bct comm.uncinon icaq, cx illa cocunV 
hOcncgociumrededclii^iripoceric.. 
.1' . " - Dcindc 
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^Deinde fi haee iequitaia^nttiye^' juct f^o abfq; propfr6 iprortrm fa^ 

)us momeiici'eirec,uc propcerea rept- privlndi eliciiCj mimjmili iCtUtimjmt 

cicio illitv , quod ftcimdo Gteditori /. vuherMtm. §. jt ^taiMl^ 

cft rolucam, dcnegaiida forec , 'Ucique 'A<iuil. Ec fi conHi^ncibus invicem^ 

illa podiis cnTec acceiidenda , qudndo quicarisFracionibus ea (cmpcr, quarju- 

pignus apud (ccundum credicoremj rifcfipco eft confcncanca, praevaieLi 

adhucexcac, cumreadhuccxcanccad non fcripca;, cerce mulco magifprr- 

licem poinrcflrori inccndcndam magis pondcrarc debcc illi , quam a LL.in- 

moveancur homines , quam illa con- probacam eflc apparcc fer net. in /. 

. fumpca , & magis cciamimpediancur cuit. C. dejudie. De:. & CagnoL in amm 

mercimonia conccfla faculcacc rcpe- dertfg. jur. Uc proinde ex Iiis maiutc. 

cendi res excances. Scd hsec ratio can- flum fiac, hanc opinionem nullo pro- 

ta nbn eft« uc repecirioncnl pigno- babilijurisfundamccocflcfubnixam. 

ris ezcancis impedirb queac , idc5 Qui vcth contrt offirmanvanb 

lielioejquid^ phbfhire dei>^ > mLt cuenMribmitianibliiprofeadvoGaflc 

pignus Gonfiimpcum propcemiBi}- primdre^oniiim JorisconiiifcrMr/^ 

Bus repeci p6Mt'I^raejmtm Veh^'d^ frier^iiuip^tUr.mfigHW^MiMtD^ 

id>ocrumi«i(bli!iitaexcecapiiddredi^ dicurenim*ilM,fi]priorcredic^ teniu 

corcm vd confiimpca fic, ipfaini^nego- fibi prim6 obliJifU^m , poftquiaiti de- 

eiandi fiiculcaiem minim^ reipibiatpi» bitb^ «am olceri credirori obligaN'^ 

. fed hoc duncaxac eat perfi>na n^erca- nc, denu6 pignori acciperec> ac ddB' 

, coris€iOs,qui(blvitj.Corifii!erecur,ac- cepsvenderecqnodpreciumihdi^rc- 

quc adc6 cum co , ucmm alcer remj da^lumin primam cannim pccoiiarn 

folucam cohfumpfcritnccn^>.COm-, -ob quam prios ribi crac rcs prgnori 

mune nihil habeacJ. " ' ' obhgaca , cxpcnfum fcrrc dcbear non 

Denique confideracio ifta dite- cciamin eam , quam poftca crcdidjt^, 

dteadverfacuriis , quac de privilcgia- acqjidedid, qnodulcraanccrius crc- 

riis crcdicoribus cxmanifefta juris dif. dicum canquam fuperfluum acccpit-. 

poficionc afFcruimus. Namcumjura lccundocrcdicorire/licuereccncacur. 

noftra illam canci non feccriiic,ut ppc>* Eccc ficpignu^ aprimo crci$io>' 

pterea priyilegiariis dcnegaifikndi ttuk tt erat.' Tmdmitn >' ncM]$ k^ppnS^ ci^ 

xerintrepecitionaili>fedp&d&i'rati6^ tabiW>&tatoenreipondectCbl&->(CiCf 

ne iiac non atoncaniMomllki^eori- di^eth id,quodulc^primuth'<^^ 

oellermc privHegiaco^uc repeccre pol^ Aimacfeepit , refticucre debtire^rionj 

fi;c id> quod alteri creditori dtt fi>lu' atcenrb , quod caderii' rcs eidem pro 

tma > Gert^ liquid6 teftasuib^que- alro credico efiec oppipnbr;^». Sanrq; 

irinr npbb » ciullios eflc. tnotfienti vcrba hujusrt^btiifiica clara »d fnani- 

hane effi^lamaequitatiscoiriid^tio- iei^» ui i^iit^m flc , non folurii ple- 

nenij. / ' rosq; in hujus" quitftionis dccifiono 

Cumqoe/CQntrariaratio aEqniOr cancopere dcftida^rc , fcd eoamioi^ 

Vi& fucricjurisnoftriaucoribus, no- are«fto cramicedeflcxiflo. ' 

fti-iiita fan^ noneft,hac repudiaca al- Circaqnxpiimo adverrcndum, 

ceramamplcai,mulc6miniiscanaini^ quodICcusdciiHiempignonbus,a£q; 

quicacis argucro. - ' • ade6 de cercis fpccicbus pignori daris 

Fc quxcunquccandcminmcdi- loquacur. Neq;camcnpropccrearoi- 

um afl^erri poflcc abfurdi vicandi ra- nusrcpccicionem concedicalceri cre- 

tiojlongecamcnforeccumabfiirdius dicori, quirefpcdu hujus poflerioris 

tum iniquius , fi credicorcs, qui hy- crcditipriorerac, plan^icaq;bisip{ii 

pochccit fibi caucum c(fcvolucrunt> verbisconfiiAditttrdiffia^oBartoli, 

. . ^ \ . _ que 
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•quxaliudin fpccic pignon daca,quam cxcantc iocum dcm um haboat« uca-' 
in gencreftacuic. Dcmde nocandum, nimadvcrtic cciam gJ.ibi.(^-i-)Sic cckm ( 
quod JCcusdiferce loquicur dc rcfti- nullamibidiftcrcnciam confticuic in- 
cucndo co,quod ulcra primum crcdi- tcr pccuniam tanquam gcnus vci (pc- 
lumfupcrcrac , priori credicori > ccfi cicm quandamfoiucam, lcd cam pc-. 
idcm pignus pro pofterion crcdico ci cuniam quam rcliquas rcs bicrcdicari- 
cciam obligacum fueraL>. ' •^*' ' ^con}ungic,&dcu.cn$qiidem(bc|iic 
Osfve nonafTcncicnduin Raf$.'md, ComaQos quidem iipd» l fkfiS^, re* 
Li, det^m^.fign. dom id quodgloC Ipoii^ic^idinealiiilliiutexcus (pcciaU 
ibii6tha&l.noftcaaflmc>Gi^ditdran qiiadamfacione eilelandcuiii. Nam 
ddtktt reftihicre idj qu6d fupertft* cum ibiiidn ibUm hanredi injun^. ' 
idtetjpt6tacur de^eb» qaod^credtcoti- tiir*qii6dGc«dicoribiis prim6venieii* 
tilcra liiiimcredtcu'm (upcreirt : cui^ cibus (blvcrcteneatur,(ed uciUia.»qui 
rahien j^Ccittclaiis vcrbis dc ^o (uper- ^«credicorlbus pofterioribus eiminb 
flub loqn»:or>quod ulcra pfimum de- ^nfi^cur,ne ^riorea Cfcdiiores pty> 
bicn m mpereraCtiiCecpro hac ctiamj ^lca vemcnces rcVOcare id ab cis poA 
ruperfluocadcmres oppignoracafu- linc. Exhac pucac illerationc crcdi-» 
iflcc. Pnccerea hoc eciam ■obfervah- toribus prioribus darircgrcflumcon- 
dum,quod Jurisconfulrus manifeftc traiilos,quibus primo fblucum cft, 
cfc co credicore, qui pccuniam (iiamj Viimirum quia aUa racione ipfis con- 
credidic , acq; adco de crcdicorc cx fuicum eflc non poflir. Vcrum non^ 
caufaoncrofaverbafacic, & camcnj animadvcrcic Cumaiius j nos hoc cc- 
cideminjungicucid, quod proiblu- iamlococodccafuqufercrc, quando 
ci6hehujusdcbitirecepic,prioMi cre^- mdicor alicer dcbinim iuiim.confo- 
cticorirefticuiereceneamr.Namteltic' ^oindnpoceift. Daco icaq^ibiconcra* 
hcieei^deiiseft>&ininleiIe>qQ6drain jpoftendres creditorca id!BO.:r^re^ 
94artMd,L'iAmat\siMj0im, FtAf, Af- iiim ooncedi |M«didibos> qoia ncq; ab 
jU0. ^ (ihiiiMifilrsRr di(^ Wredeheq; ab iB^ptoriDuactebitiim 

credicorem eican&lucraciva iSc oiie* ' .ipoiTunc cxigere^ & tss. hoc quidimi t- 
ro^ucicahocdnico refponfo omni- ^fo ipcciaiiiureita efle lanacuin* 
um pene Incerpretum alicer icncien^ hilominus tamen hoc inde gffievaU* 
cium fubterfugiaezclufa videancur. tocoUigerclicebic^qiiocies crcdiooe 
12 ISecundotflrmaturharcfentcnciaj ]^iordcbitumniumnon poccft COQ- 
conftitucionc Juftiniani /»/./«.§. etfi fcqui,fiveiftud excaulain cextu con- 
frafertim verf.Jinvero haredes.C. de jur. lidcraca,flvcaliaratione concingac-., 
</r/;^.fancivic cnim eo loci Imp. fi hac- 'quod tum prior concra fecunduiXL» 
ledes credicoribus hxredicariis pro crcdicorcmregreflbmhabcar- 
dcbicisrcs vel pecuniasfolverint hx- Namquandoaha viaeiconfuH nc- 
redicarias & hjercdicas omnibus ifol- 'quic,tum ccrce eadempcnicus fubeft 
vcndisnon fuffeecric jqubd antcriori- racio , ob quam in cafu d.verf.Jin vero 
bus hypothccariis liccat k poftcriori- A(rr4^,hic rcgrcflTus concedicur. Cur 
biis vtdperhy^biheGiirlaiitAdtionem'' isnim quaBlb iej»indus crcditor pro- 
vet per GOhdidtotaem ex)egeid>qood ]pcerei^uc facredlfc empcorl confiib* 
dsToIttculia Mc, repecere.pum enim bir» qnerari dfiberec » nifi aliis eb nO" 
sfdh iblilm dc hypochecaria» fed ^ de ' hiioiB devittQu» <^et priori credicori { 
condi£K6ae exli^e loquicur> iacis in* . Ueincenm omicfBm^n ccxcu illo ooii* 
nuiCtHihilktferrc; ucrum res hypoche. cra p<>fterioces€redicoresnon cim ex 
caca cxcec vel conrpmica ficeum con- hoc conoedi aftioaem > quod ; hiere* ' 
didhd exiege pignoce «mpUds fioai dcm & empcorescQliveairc AOnpo^ 

• t. . aaa . . • uini^'' • 



fiint, quamproptei* hocip{umquia_» 
pnonbus concrapoftcriorcs atliones 
compctunc(id quod pro indutHcaco 
ponicur^-concra haprcdcm & cmpco- 
fcsacliadenegcciir, quippecumpri- 
Oribus^ co quod concra poftcriorcs 
convcnirepoirunc,alias prolpcftu fic. 
Quinimo omncm fpcdahfacis confi- 
deracioncmcolUc text. in dJ.JiprioryC\ u i 
in cafu penicus diverro loquiciir , ncq; 
(amen miniis rcpccicioncm cjus,quod 
lccundus credicor ex pignorc rcccpic, 
conccdicprimo crcdicori. 

Tcrci6 corhprobaccir ha:c fcnccntia 
iis , qutc dc privilcgiariis crcdicoribus 
inproximacbnclulionc firmatafunc, 
Si cnim huic conccdicurj, uc id , 
quodalii minusprivilegiaco cft folu- 
cum,repetcre pollic, iiccc iftiidcon- 
lumplericjucc^ma juris aucorib. ma- 
hifcftedecifum, quam cciam acom- 
muni Inccrpp. fchola recepcum eft, 
tercemuico magis idcm liypodieca- 
riis concellum ciredcbec. 
22 Tumquiatpociorarempcr cenfcn- 
turcfle jura,quae rei inhaercncquarrLi 
quac pcrfonje, 1. finecejfurtM .^.deven- 
dcndo.dc pi^n. acf. l. junsgentium. %fa- 
Iforum de pact. Dcc> in l.plut cautioms. n. 
S.deregul jfir. 

Tum cciam , quia fortiora ccnfcnn 
fur ca, qujenobis h€to noftro quccri- 
niubiquamca,quccalege nobis triba^ 
nncur, fj. furti. infttt. de\obUgat. ijMk 
cxdeliB.l.mod Vrinapi.l. Augufta. de le- 
gat.2.i{t filius. ^.i.erit Rubriam. de fidci^ 
commifi:Uyert. not, Angcl.in 1. Vrtvilegta. 
de privileg. crcdit. , 

T^um dcniq-, , quia fingiilari juro 
iioncefta facilius collancur,quam qna; 
/urccommuni indu^Va func, /. militis 
CddicilHs. %. r/tilitia mijfusdc ntiltt. tvfta- 
fnent. Sc hoc argumrcncopocinimum 
n i ci t u r Stra-ca in d. hco, Nc c q ui cq u a m 
adrcni facicquod Thom. Grammac. 
idc6 in hypochccaaliud, quam in pri- 
vilegio ftacucum,cxiftimac , quoniam 
illa cohserec rci,acq; propccrca cum rc 
cxcingvicur,hocVcr6non Cvim rci ib- 
lnca*quam adioni fivccaufe coharrcc^ 
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Hxc cnim divcrfitatis rario d untaxac 
refpicic ipiam adioncm bypocbcca- 
riam,cuminccrim pignorc confiini- 
to nonhypochccaria,fcd condiuhonc 
cx lcgc 9gacur,qua: ccrcc ncq; ip(a rcj 
cohacrCc,(edacquicacis racionc cxi^ic- 
tc conccdicurpro confervandtj juro 
lcgibus jBdulco,/./.</(f condta. ex 
Praffcrcah^c ipfa divcrficacis raci 
coconfundicur,quod cciam pi^ 
amplius non cxcancc cam JCtunb 
quam Imperatorcm adlioncm con«- 
derc a nobis jam fuit probacum. , 

Rxhismodoinapcrcocft, fcncctt- 
ciam hanclongcfirmioribus cum 
tionibus tiim manifcftis cciam Iq^um 
dccifionibus fuffUlcam cftc priorciiia. 
non icaq;ambigcndum,quinhuic po-. 
cius fic fiiblcribendum. ^ 
Namfi lli fcmpcr cft adharrcndam 
fcnccncia,qufiE mclioribus & firmiori- J^y 
bus nicicur rarionibus,l./.§./^^ nej.. L 
devet.jur.enuci.lfi /ftt'J.C.de cotuitci. ift*^ 
deh.c Capellanus de feriis.Cumc^; hocia 
obrincac, quancumvis mulcorum rc- 
/iftanc opiniones, ex crrorc mAc^iai 
quam racionc proficifccnccs, */ »^/. 
Dd. in dd locis.cr tn c. i.dc conjl.jaf pi au- 
thent.novifima n.22.C.deiadfic.ttf,& tn 
l.t/iam. nu.if. C. dc C4fllat.CarmJi.PlaMt. ' 
Jiuhr. de <vrrh.ol/iig. iU>.i.cap./.a, g. Qui 
ccfilmpcracor ipfcmec in concrari 
cncc ^en rcn cia,/. l^miiius dt n:i,icrih. 
aic Angcl.confii.t7o .^AW^x^wvi^i, &:J)Iu- 
ftriirima, Decius confi. ^.Si.n. n.ccnh 
nKiltc^ magis proccdec, quando/cii- 
ccntia«liqua pluriniorum ccia/n clal- 
ficorum Interprccum calculo cftftr- 
maca.N am fiquisaucoricatcs corumt 
qui huic pofteriori (cnccncix fucrun 
fufFragaci^cum lu!» , -qui alccrifuncad- 
ftipulaci,conculcric,facili ncgocio dc- 
prchendec, hofccab illis non foluni» 
numcro,fcd &- pondcrc fupcrari.Bar- 
coli cciam diftindio non foium mani- 
feftis vcrbis^/./.y?^W«r,rcfucacur,fcd & 
ncmtnem habcc adftipulanccm , cuin 
ucriufq; opinionis aflecla: ab ea unani- 
miccrrcccdanc, nihU icaqj aucoricaci 
cjus canquam fingulari in hocarticulo 
cribucndum. Ful- 



Ful gofius vcro 5c CUman. dum non_j aliquid dcfudarurtt» ^^rstfci^endar MU- : i 
ibium gcncraiiccr hypochccariis pod li>quam quis conCutendo parcf um (im 
confumpcioncm rci (blucjc, fed & pri- dio aflcruic,uc/><?^ Vdft.m 1, Provi^ciit*^ 
vilcgiacis rc ctiam cxcance rcpccicio- lU circ.jin.de vcrhor.ft^if, doccr <:idud^ 
ncm dcncganc>cacccrorum in co auco- dc Syfiliojrti.Jiidcm ekt^ todcm. §. fn. dt 
ricacc dcfltcuuncur > & prsclercim iru jitrUd omn.jud.SoclHfht.cofif>js.H:yAnLi^^ 
privilceiacis communem opihiortcm Concr^ vcr6 Jacob. '^tf Arcri. Angdl, \»> 
fibi rcfihcnccm habenc. Afflid. Grdm. Bald.Sahc.Paul.dcCaft^.& Jdan;;Andii 
& Capyt ribimccipfis iidvcrfancuri Scracci fenccnciam ihcram optimis 
dum privilcgiacis rcpeticionem coii-» juris racionibus ica conftaticcr dcfchi- • 
ccdunCjhypochccariis Vcr6 dcncganri derunc,uc nihil pcndfic , quodaucpri- 
Nonfoliimcnim probabilisnulla po- laci corum quicquartyderog^c,atq;in^ 
ceric rcddidivcrritatisrariojcurprivi- fupcr cum ipfis facit conclufiioili^LA 
Jcgiato magis quim hypothccario r^- quam in privilegiaris- eredicoribus oi- 
petitio rci folucap & confumptae pcr- pinioftis concrarize ftrfttcom cottima. 
mictenda fit : fcd & illa privilcgiaco iiitcr approbacam cfle ipfimec faccn- 
CKinceflajncccflrarid^cquicurjCirtdcm trfy& (^o*iiineii6fteaiSi fcn^i^alii 
nlulco magis hypochccario dandam> lifcj; adco firmacuc aKcra abfqi alccrii 
mpaulAanccprobavimiisi V 0 » tonfiftcrcfnihim^ pofliu. 
4 Audoricaci vcr6 f Confilii Ncapo* Horum icaq; aucoricas (blidis fun- 
licani,qnoipfi pocifiTimum nituncur, damcntis fuBnixa-caetcris rong^prar-.- 
opponimusid,quodinorecfl:mulco- Valcrcmcritodcbet, & q\i'od confc- 
rum. In judiciis farpiiU crrari, quia_j qucns efl^fccundum hanceorura fcn- 
non datur plcnum dclibcrandi ^aci- tcntiam tam rcfpoindendum qu^m ju- 
um. Qui quidcm crror cx co plane dc- 
tcclus cft>dum Affeflbrcs rarioncnon 
folumadmodum imbccilli > fcd &le- 
gibus adverfantc motos,oftcnfum fu- 
it. Didacus autcm duntaxat vefligii» 
Fulgofii&Cumaniinfiftitjhorumar- 
gumencarefcrcns, qux fupraa nobis 
rcfutacafunt' 
^ Qujddeniq;Parifii(<^<^) & cactcro-' 
rum, qui hanc qusflioncm non ex 
profcflb tra£larunc,fcd eam in rcipon- 
fis fuisprimis duncaxac labiis acrige- 
runcaucoricaci cribuendum fic , aper- 
cius eft,quam uc pluribus oflcndcn-» 
dumfic-*. . ' 

V Scmpcrenimfopinio coruni, qpi 
pcrpcnfis rationibus rem diligcnccr 
indagarunt> prxfcrenda eflaliis, qui 
obiter & ofcicancer aliquid proculc- 
runt, arg.i. divi fatres. dejur.fdtron. §. 
oftionis. Inftit.de iegat.not. Aictat.in tra£t. 
depr.ifumpt.^ii.n. 4..&lib. ^.farerg.c. 17. 
Ahh.mc.bon.t 2.depofuipr<tiat. iatcSi- 
mon,dcPratjn proaem.operis de conjecl.uit. 
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dicahdunflerit^ 

t quidett!r^ii« brtiiiibai-m W 

modisdcdaracfihVWijj^ 
ccdcnce Cocluflbiffiybi d^j^riVilcgia- 
tiscredicoribus cgirriiis, didtam fuifl 
Prarcer illos vero peculiariter ciral 
jgcneraiemfomniiim bonorunihyp64 
thccam hoc crir adhibcndum tcfrnpe- 
ramcncum,utccfiillarescciamvcnii 
icscomprehendac,'uc doccc Bart. in f: 
generaie.^.ux.ori.de ufiijr.iegat. dr Baldt 
in l.cum tabcrnam,in pr.de pignorib. Si ca-' 
men priusquam credicor nomine crc- 
diri fui hypochccaria agere pofilc , rei 
illx venalcs ad aliam translacac fuerint, 
quod cum toncra cerrium poffiiflb» 
rcm hypochecaria agcrc non poffiei 
non fo!um, quando rcs illacfl con- 
fumpca,fcdnetum quidcm, quando 
adhuc cxcacuc kndt Bart.ini.fico'njfanh 
te.j .part. principaii j. quxft.foi.matr. Baid. 
in i.ubiadijuc in 3 .coi.verffedpone > mari^ 
tus eratfnercator C. dejur. dot. Jaf tn §. 
item Servijna.n.s2. inft. de a^i. Negaz.. dt ,. 



W.prslcrcim vero (cnccncia eorum, pignor.i.Membr. j.part.princ.n.^j. 
quiia rcpeciuooibu^ Ave cra^cibus aaa 2 Idemqy 



tmVI^-ikiijjilltk^ cre(licuinfuum> Dcvero poftqiiaiiiai 

.pmani&firplifierca raceir vtnalia refer-; d«v^ii|^us«ftjbiv;We»re9^ruas in maxh^ 

miUQ ct-editoris ilic dW 

ujj^. Ieg4t^ A9Q%f,'B4lfi. M l-fn^e com- ftrahcre yalcatporiu$>quaro uc fbl vapj 

fi^npttAQ^m ftqiiHur AUx,md,Lficon- iftud ccrtc racio iAa minimi pKcil^' 

W^fiMm^<oLafft^p^>f. {ff)Y.ih2LcrT\odc^2L- p!QCcrit,utrupraon:cnrum fuit. 

rioaeai>und^ iacisfic sequitads racio- Cumq; f harcita in hypochccani^ '^^ 

.jii,qiKr pociffiitHimmovicConrihum rccepca (inc, ccrcc mtiko magis oBd- 

l^^capolitanum', hc rcpccicionem dc- ncbuncinprivilcgianis,ucncqiiiircs 

jicgarct>ncvidcHcccncgociationc5&: venalesdiftraOas, priufquarn crcditi: 

•commcrciaiFrpcdiancur. Hoc cnim nomincagefcpol1iuc,fblucioai:>gra^ 

^cenus t^uidcm rcA^iik ctofidera- ria qucancrepeccrc. Quod prq'^ 

^ioiiflllk ▼e(iiciiic> incegriun nitiilQilad- cflaiiidpne^/. l^ ft^mM^ ^ d,L d^^f^ 

9m^ii:^ak»imsm yiiw!«i5 aUcnarG^ fif^duou. , . " . \ \ \ 

Sinit>ms UhiciPiftoris,Hartm. 

-f 
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i^t^, px^ ei |n bij^i;^)Mr. /i.'do (fJ^^^^ittt^an.edatnjiH^^ Jbdti 

f^ca/Sbn^princjf^lts cradic,^a^^ jiLtttckk,'^M4^,is»part.^, 

cndom nonucp/E^r ca> quar fiffltfj^t/^t ■^D ^''''^- '^' C"*''»^- ^ traSatt 

£2. nocabimus. i A:ddc eciam' eUufkUit. tUif iS^.fiemiM ^idig^tm 

ConqueriturDcl. cam tam confuse \g) Ad^ Vitat, deV^nnb. d.tr^i^ 

trailarc, ut lcfuper inpkiribiis dubius n.i2.yincent, Carot,decifiop, n,2s^ • ' ' ' 

remaneas , qui & iplcintcrduni hal- '"\}t) Koppend.tjuxj}.<f3.n.ff, 

lucwiacur, uccxhishqucbjc, videcc- " (V Sequitu^ ^^f^^- de Cmhan. d, 

\^Andr.Rauch^ar.(\Hx(l.o.p^rt.2. fra^,n.i2.Vmcent, Carm, deciJ,iog, 

' {h) Idq';adcoproccJic,ucquam- nnm.jb. " y '" 

Visunuscx crediconbu^ Procuracor (*) DehbvidtW^apudC^^/.<6 

dcbicoristucric, &: fibiipli priinumj ifcif iofiM^i, - ; 

Iblvcric, pecuniaha^cacseccris/iJBVps • (t) Miii%itht,i,)iee^to^, nM,34, 

^aripolUc, uccQi^yli^ (in ccrmiiilit &fiqq, . . ' 

cciam ferrioribu\)^/i^Jiw». Vonf jnt. .(m) X>£ez,d.qiu/l,^M's, 

quodcamcndubiuiwi^ ^ W J^/^i»iJf^i^i9rjim,^ffJefe^ 

qux}xii3CT)mTApui'Sitrdx^;^^l& /t/dic.AffliaJee^fpoJf^, riiteem; Orr«f, 

€oL fenul. verfnimiiseoktr0l& d. deeifio^Jti^jB9dlr.JtMiethr,ftf^.fk 

iidijnonhoccancumquodPrjS^lj^ nd.&t^.fart,^, 

C9r&eric,fedal^<sMiC0i^^ <^ ^^i^^ilfl^ C^h^ 

: ■ "'"^^* > ti tii ' V ' . •. Etpm- 

• .' . %1</ -- .1 Tf h «.... ... 

_ ^T. c ■ • .... ■ • 
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(pJ /Rt omnes Dd. adiai^cerc cii^ ,^1^5^ ^Oinmi vendili^ii tattmltdU 

veiicdicari polie iu Guneii»S de p 



cic j^. Peir. Skrdcenf^jtad'^ wL /. 

(^) HocfktecorCi74»JK^./^9i^r. 
j^y. Marcellamplerunq;4Juliano diA 

icncirefblicumannotans , ubi euamj 

quamvis de foia condi^lione eXP^^f 
t3u6.iVUrcellus egiff^ vidcri po/ti c> Cr 
nmq; idco hoc caru dencgailcj quia uC 
vcrbacjusinnuLinc, non prarcciric ca- 
liscau(anumcracioms,cx qua veivc- 
rum mucuum concrahi pocuiflccNon 
enim crcdcndi lcd folvcndi animo 
numcraca fucrar a filiofam. pccnnia. 



liofem nlKilominiis vandixbri 
,$ac».qaacenushimitum eft lnpecnli<i, 
qnod verba D tl ntaxat dePa- 
€ u L I o , oftcndiinc , & ica rcdi^ hic 
did^ jppciu»A^io <\rwe(cic»non quod 
non cdrnpe(at>lcd qtiia inahise^ 
jiihilnummoruminpcculioCc. Sita- 
mcnvicarius illc afervo emj)tu^ ad- 
huccxcec, eumq-, dominusapudferc- 
cineac,cxccrisparibusdcinrcn)Ytrfb 

^aaiofupcrcft. • • • ['''■'Vr'' 

' (ij F.amtamcn canquam Hidubi- 



acq; ica fola confunipcio hoc cJ-Ticerc :tatami ponic yincent. Carot.A. decjfios;. 
non pocuic, ucmucuunl concradum «w/xr.i]? undcapparec>queipfifidds^l]ar 



vidcri, &hinc doncitidio cot|ipcfipr6.(' ^IP'^. v 
queac Anancem al& a&one reped {t)^ hiez,d:tjtt^J.^.n./. 
jpoflinc«ldhocqddem iotGrfiondc- 9tgf*mmf^.(yfiqi^.i . f i 

ci^r»iUiMd. ifidjSfi£t&ftfib,S*'.ti[c -^») -}6an.&f*. duli^anvttqm 
iaiiiceciamivfi»r//./>/fJt.ie£jri^i^.tf:i|.4«. " Miif9i^u6nf.2f. /^muj. dif4P'</&^ida^ 
videcurtamen hic intcilcAu? t^Ar/. in. \ cnn^mal^abopinioneFaDrirebedem 
d.l.JiJiL'tofam. nimium ar£^e» acquo aicjqiiani &Ce^hal. prbbac cetifil gff. 
adcode indubicabili (ucloqx^ncur) ftMm.ry. ^jr 22^&e^nfsss.mimio.(jrFlo' 
cfle,icaq;vixcft>uc'confiftcrc poftic. rez,. I>iez..d.qM4tJilff. Kumj?.(^/2.fcdsl' 

rcra vcrior eft , propter lcgcs gcnecali* . 
ccr&indiftinde loquenccs. 

(a;) Opmionem camcn Didaci 
piordicus tuctix D/ez.d. qu^/i. (f nu.j. 
concrariam contra manifcfta juris 
Scmpronio,qui Ticio craditus cft. Hic pnncipia cflc aflercns , nimis confi- 
HCajus (crvum iuum ^Ticio vcndicac» ' dentw &ifflperice,vide eundem n, //• 
cciam hominem ab co cdmparacom ^isbimenm aequicatem iiiam cercbrir 
uni condicec. F.ft, eniin ih pecnlio namcrepaL^ . * ' 
ienn>qQddadCajamncpbce verum ' (j^) ljt!e&.Je4m,fnrsM.HHf.4. 
«lominumipedaCi' u.4^.v§ijJCoppend.qt(aJl:.f2.i»*7,s.&^ 
Ad rcHquuni peculiu five nummot 1 iSfewg.Ji ft e.iL i pu fijfMfi.VhttimjCmtm 
pecaiiarcsquod8]cin'ec*eciamillosCjh 'dec/f /ofijf,t. 
iusvendicacicacamen utSemprpnio ' (^) Ecnoviis. Urjil. m addit, dd 
vendicori ad precium fervi ceneaturj Aj^£t. liccc & ip(e obfcuriloquacur» 



(/•) Provcro incelledlu hujus tc- 
xcus,inquoDd. mirabilicer halluci- 
nancur,icahabcndum cft.Titius a fu- 
rc quodam bona fideemit fervunij 
(.'au, is vicarium fibi comparavic a 



itnummi confumpti func (incelligea 
ScrvovelaTicio bona:fidcicmprorc> 
aitio dc pcculio cvanefcir,id e(|, Sc;iv 
proaiusCajum convenire non porefr, 
qiiiacx concradtufcrviin dominum_i 
adio non compecir, nifi quaccnus c(l 
inpcculiojuc in cafu convcrfo, quo 
fcrvus vicanum vcndidic, refj^ondic 
JCcus in l ftfervus §. final. de aci. emt. 
qucmadmodum cciam prscer voiua- 



Clarius yinc:CaretuUc$fi^Ji.t4.&Je^. 

{aa) Eandcm cenet Umech. conf 
2S. nu./s. Cepiial. confgif. vol.i. & conf 
ssj. r..j.s.p, Gaii. itb.2.obf2S. n. 6. & Da* 
r^'. l Meller .lih.2. fmefir. c. 4. ubi quam- 
Vjs (ijperiorem diftincftionem dejurc 
v criorcm dicac, nunquam camenfe- 
cuiulum cam judicacum fuiflc aflcric, 
quibus acccdic M. Anton. £ugen. conf 
444 i ifi.num. 
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iff.n. )^Wi feq.xiS^ihikViZ fcntcnciaWii 
tanquam communcm in judiciis cu- 
ftodicndam dicic fhrez.Dlek.^d. <]. <f. n. 
iOti^iy.Frtd.Vruck.cdnf.24.n.jio. omni- 
no D. Andr. Rauchh.qM*fi.p.n. jj. 

{bbj K.dLAtVmcent:'Cdrot.d.'decif 
iop,n.i4.&fiqq. ubi plurcs allcgac. 

(tc) . Aliam ratiorierti, ciir cdridi- 
•£Vio lcgc co in cafu dccur aft«rrc co- 
nacur florez,.t>iez,.d.quAjt. o.n. js. fcd a- 
iriolacur & rerutatur abundc ex iiis, 
qujehiccircah.l.pondcrancur. 

Qtd} Parifius facccur hanc fcn^cii- 
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ciam dciurccommuni veriorcm efe 
lcd ab ca propter ftacucum Genuc** 
rtccdicquod nor.etiam Surd.d.conp^, 
^ ideo com fcmpcr pro hac fcnccncfi 
allegac. 

{te) Qaemadraodum in conlff. 
ldidocamfcquicur>quicquid (ut aw^ 
acqufcasSconfihoNcapolicano coni 
dcrata fuatlcc Pet.Surd.conf 4. nu. jj. J 
palfim i/b/.X^ cuccur Jo. Ko^^cn. d. ^ 
'^2. n«m:jo. 

if) Acqiicahanc fcnccntiaquo^ 
rcftringic M. Ant. Bugin. confsp.n.jf. 



ilJl JE ST I O XX L 



DEBITOR EX PLURIBU 

CAUSIS SI SOlViT SIMPLlCiTER, IN^ 
quam caufam id,quod folucum cftjifnputecur. 

S U M M A R I A. 



10. 



iQui explitrlhltfeaitfis alteri dehtt , poteH i4, 
jolyendoexprtmereitjqHitHcanfam 
folutumyelitiModb fiat in pr^jenti 
n.2.ubi text.in i 2.defolut.expUea- 
'tur f.aut in continenti ftaiim jofe- 
qudm fjlutio perfeSaftr. iff. id^ et- 
iam per EpiJioUm fieripoteii ttu.f. 
AmpL quAnrfis credUor contraditt- 
ret,pe(UHiatrttamennihtlominusa£' 
ciperet.n,4. ^ 

Crtditer pignus di,'Iral)ens , poteH pecum- 
am indc rcdaHai» in caufjm quam 
ynU iniputare. 

Debitore fmpUciter fohente credittrii efi 
eUSio & n.n-etiam invito dtbiton 
n. 14. (f^Jdtamen arbitrio boni yiri 
Mti debet n.S-it^ Kt primo in duriO' 
remcaufamfohttum imputet. n.p. 
^ in id quod Uquidum ff?> «0» ijtwi 
fidhuc con^-o^verfum. n.to. necinid 
quodfideju(fonon9minedebeturyaHt -iy, 
€ujus diti non yenit ihi.debet etiam 
in continentideclarare n. 12. & ex- 
peBare aUquatituUtm, an iebitor 
yoluntatem fuamdeclaret.n. //. 

L.t. jf.de folut.yera le^io ofienJitUr. 

SQlutio ftne ulU aUerutriua partis de- 
xlaratione facla , w (juod debttum 
imputetur, lati oftenditur. 



Cntvior caufa in quat» foluth ceditrcok. 

^ ftderatur ratione ^ualjtatu nen 
ijuantitatisnum.ts. utputa ntione 
yitie aut membri aut fams nu'in. t6. 
I/. ratione fcrn.tvel aUcriM mtg.. 
mtnti qtio crefcit oblivatio , nifi 
fohaturn.r/. II I. rcjpefiit fatis 
tionis n.ip. IV. item reQ/eclu par^ 
ts executionisy ut quod e.x caufa' 
dicati aiit fubinftrumento guare 
'tigiato dehetkr^potinsfity qubd nud» 
thrirographv dchcturn. 2z.ubim- 
hil harum adeflf bttxmfoiius ceft- 
fetur idyquodprcprio^TitrAine debe^ 
tur quam quod .tUeno n. zo- (^uod dc" 
xlarat & hrifonii trror, oftendit 
nu. 21, DeniqiteantiqutHS dtbit 
n. 2}.cum declar. ib. libi nibil t 
reperiturex &mnihits fufhmit 
portiohe folutum yidetur. n. 24 
Selutio prius in afuras 'ifHam in fof 
mputanda,etiamfi creditor dtcatft 
tam in fortem quam in ufuras acci- 
pere aut fe primo in fortem c^pofiea 
in ufurai accipereyn. z6. <juod frr- 
cedit ro tifnnf exigibtUbiis non in 
hisiqua naturalirer tamiem dchen' 
turn.27. aut ccrto excafu non dc- 
beiuur,fi, 2g» 

Qupci- 



T 
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Uorics 18 > qui cx pluribus tiiincft,confticucrcdcbcro. 

caufis dcbccf ccuniarnloi- OWcrvanda cft cciam propric- 

vic ,non raro quxri folcc,in tas locuttonisj/^rtfrf^fW^f.Vidccure- 

quafn caufam folucio fada.» fiim iUa focurum cejiipus denocaro» 

ccfori debeat. £c licec ^tnrftfo hxc imdeinferripoce(l «ICcmvirequirere» 

-^m iCcoram re^onAs s qoiin Impp. . uc debilor ance Gjiudqnl cauum ex- 

rc&ripcis Miielarificdemua^ quisL» fMnnac- Ideoqs ^rlrnii^ iiu;hacicincer« 

Gamen aoaetndem» led jttxmvacias .prenicidnem evicec,pocac>fi}ppIenda 

«^ociorom qoaiinces muldpiiceiii yerba^fiNf/K^/Ocfaoe modocempus 

liabcc dccermsnacioacm > ic divcrfii pr«Hrcricoiit deiigoccur , acq; adco Gr 

• iaioeiacrB€lacu^,majons perQ>icoica- gnificccur,eciaimpoft^loaonem)am 

lisggnmomniahucpercinenna fiiin^ .&iUmdcbtcoremcUgcrt;pofl[e, mo- 

. jnatim coiligereplataiic. Poccil autem do in contincnci id faciat.Sed conftac, 

. resbarccocacribuspocinimumracm- probacos latinicacisaudorcsejufmo- 

bris comprehcndi. In quorum primo di Gcru.ndia in D U S , proParcicipiis 

co decafu^ quodcbicorfolvenscau- pr^clcncis ccmpons palliv» fignifica- 

iamexprcnic: in fecundo dc credico- cionisufurparefbiicos fuiflc, ticapud 

rc caufem cxprimentc: In tercio do Virgii.p.^Qeid. riylvrnd*i cfies en attu- 

caiu, quo fblucio mdiftin£lefadacit, /r/W/r*.quodcxplicdns 1 hom.Linac. 

agacur. In primo mcmhro ha:ccradi Uk,r dePm/tkifio VdvcndM^\nc^\\i,TiQ\\ 

iblecregula: .1 .tempus fvicorum iatcihgit^rcdreiad- 

fnfarbicrioiblveiiciaeftdieere^ jnii^fti^tionem.» dics.vide(tcec, quae 

In quod pociib d^iicom. iblQcionem votvimr » iion ^0« volvenda eft vel 

cederevelic»&qiM>ddhEerie» ideric.« yolvef!ur>.undej|cidicatur,Gerund^um 

iblucum %vxvt}CmimkmM^if4ui^ ^ .l^ttrqcipium praciencif cemporis. 

m.i/<ySiW.ide6riis,quiroivic,inlbr«- Sic ecianuivius 

tem&dare dixiflecinufurasteferre Quse ance condicain. conden- 

Credicor non pooeric r/^r#^.fA».Sr/. damqj urbem pocttdsmagis dccora^ 

^du^///.£tf)lycrcquisita poted, utu- fabuiisccadiHicurdequopioribusa^ic 

num ex duobus fidejuilbribusiibcreci /^/r. Nannius lihers Mifiel, cap.ji.Sccun. 

/. 4» iis.s.%' I' t§d, dum hajc icaq j ICcus his verbis,£^miv 

Hoc t camcH ita accipiondum.., ^gfndahocfiat , idcm figniftcar e vo- 

mododebicoriinquamcati&mfoki- i"ic,acfidixiirec,mod6 cxprcfsc hoc 

cumc(revclit,in reprajfcticiconftitu- fiac,dum folucio peragicur, vcldunu 

acutaicICcus^./. i.quodml.fcq, itsu folvitur,fiveiplblbiutionistempore, 

exprimicur: Dum inrea^^enda hocfat^ proptcrca fappletio illa Accurfiii 

utdcbitoriiibcrHfnfitnondare.ft aitom- "1»"^««« nccdrarialic. F.tfi auccm Ju- 

rnim exMutum irlit creditor. Ci rca qux risConfillcus hoc ip fo rcquircrc videa- 

Vcrba adVcrtcndum , non uc in vulga- ucinipfilfoludoni*aa« debicor 
tis, C*w, icdfecundum Pandedas Flo- 

canTam deitgnec, non camen propcc- 

xcnua.DHm lcgcndum,quodidcm va- "ancgacquioeciamftacimpoftfolu- 

ict,quodDummodd. rionem ^dam ejusmedi jedaracio 

admiccanir , mod^ idin condnendfi-* 

Compilatorcs enim hoc rcfpon-. ac.Cumreguiariter ca, qujeinconci- 

ftim iiorcUutti infcrendo declararo neocifiunc, ipfia^iincirc»& diuzu 

vo!ueruntid,quodUlpianusi«/ftrc> ji peragicur > gcfta eflc inrclligun- 

■frdcedfntis L.6LV/itr^t , Creditorcm in_> tur. /. lecfa. fi cert. 'fetat. L yenulum 

:repra:rcad9.ho(» cilf ftacimacq^ iolii- k^fneX. de infiitttt, & fubfitt, /. f^tens. 
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CJe fa^.Ls'%xmH igitur. de vi drvi arm, 
CHtnJimilib. 

Rclinquicur crgo non rolumin 
ipfofolutionis adu , fcd & poft foiuci- 
pncm fadlam dcbicorcm caufain cx- 
primcrc poHc, modo in concincnci & 
fhcim poftquam folucum c/!,id faciac 
uc difercc probacur /./ ufurar. C 'd<_^ 
«^r. quod Bartollind.l. i.nu. 6. poft Ja- 
cob.dc Arcn.ita dcclarac, ucinconci- 
ncmi failum dicacur, quod fic ance- 
quam folucio pro perfccia & abfoluca 
habica fuic apartibus, motushisipfis 
vcrbis Jurisconfultijdum rcquirit , uc 
in re agenda fiac , Rcs enim agenda,in- 
^ quic , dicicur,anccquam fic habica pro 
pcrfcda abrolucaapartibus,licct_. 
numcraciofi pcrfcda. Po/l folutio- 
ncm vcro pcrfccflam ex mcervallo clc- 
3 dlio amplius fdcbicori nonpcrmicti- 
lur , Ls.eod.tit.Mtxxxm vcro priefcns an 
ablcns dcbicor animiincnccmexpri- 
mac , nihil refcrc mod6 lcgicimo ccm- 
pore per cpiftolam vclnunciumno- 
uum faciaccrcdicori, inquamcaulam 
fol vcre vclir , uc dozzt/moL i» d.L i. in 
pr. arg. Lfiex^lurihm.% r.codj/t.Cui po- 
tiusfubfcribimus,quamBarcoIoaliccr 
opinaniiibidcm nu./. injin. Ratio cnim 
qua nicitur, quiavidchcctlicicumcH: 
creditoricontradiccrcnon folum pa- 
rum urgct, cum rllaconcradi£l:rocr- 
jamin abfcncia ficri p o ffi c, fi cu c clcdio 
fcd etiam fimplicicer inccllcda in fo 
vcra nonefi:, uccxlcqucnribiisappa- 
rebit-/. 

Dcclaranc t prajccrca hanccon- 
clufioncm Inccrpp. nt locum cancum 
habcaccacenccvcl annucnce crcdico- 
re,co vcno concradicencc, &inaliam 
pocius caufam volcnceaccipcre , alccr 
alccru impcdirc & fi^lucionem in nul- 
lam cauiam ccdcrc , neq;ctiam pro- 
pter hunceorumdirtenfumincaufi_> 
libcracionem indc fcqui, fcd folutio- • 
nem ficrinon poflc,auc ftfaila fic.pro 
non fada pucanc,ufqucc6,uccrcdi- 
torpecuniamiftam pcnes fc amplius 
non rccinere, fedillarepeciadcbico- 



T E R. T I i 

Vc {ioflit. \iifoH gloJfaMfupi^'ve\ 
bitum.&Bart.Hum.s. tradidcrkn 
de ImoL >tjr PauL de Cajlr. m d 1. 
folut. (d) 

MbVcntur autcmprimo /> 
ind.L^X.}. Namcx illisverbis li 
velcreditori Uberurnfit nonacape 
debitcri non dare , fiquis eorutn ali 
fiefoUitumveUt ,zo\)xo^nu ouafi 
tc/latc crcdiforis fic , 'C debitc 
fam , quar ipfi non placet elegcrj 
accipcreautcontradiccndoimj 
folufioncm & hbcrationcrn. :< 
prarfcrtim Jurisconfultus, ficli 
in aliam caufamconfolrumcfit 
nullam aliam vidcatur concedj 
cultatem debitori, quaninonc 
Hoccnimiplbinnuerevidctur,^ 
torem invicum coginon poflc, 
ccptam in cam cauftm, quani v 
debitor,imputct.(^) 

Dcindcadducuncid,quod//?. 
ftccrtum /'^/. rcfpondec ICcus,D 
fum in caufa cranslacioncni do 
impcdire. Kodem cnim modolii 
cionem diflenfu parcium imp 
cxi/limanc. Arguunc pratrcrca cj 
quod in ij. deptgnorat.aSfien. liabe 
eum,qui fpefucuraf numcrauow 
gnus rcddiderac Jblucion Aiimi 
ce, fcd fub dolo altcri fada, pignt 
pctcrc poflc furci adtionc. Nam 
racionc eum,qui in certam caufar 
Jucionem fccerac, libcracionc ot 
fenfum noniccuta, pe\:uniam rcp 
rc pollc fiacuunc, licucabinif/oij 
rumcicrac,nondarc, ucaicJCius 

d.i.2. 

Quia vero huic, quoddcr< 
ticionedidumfuicobftac texcus 
ftnonfortem. § ,ft centum.de condici. t? 
& tnift cum aurum . so. defoiut. ub 
quod minus Icgicimc folucum eft,; 
propcerea libcracioncm parit,noi 
pccicur, fednihilominus rccincri 
ccft a crcditorc , donec rice fblv: 
Rcfpondcc Paul.de Caftr.in iHis ; 
cx co defcenderc qnoniam folur 
dcbicore occafionc illius dcbici f 
■ fucrj 



f^erac , iii4|QO 4 credicQiJCjreciiiwiiw niam ^ucam «ufiijpM cajd^ijpkerc^ 

i<kd .licec pec Cc noA d^q^debicuovv fi is , qui debeqjii^ g^rc^lfq jd^e ^ixi/^ 
poteft CRmeQfecimU orcadim 4o- »uiuns'noa 4«^f ^•pro^ciBrcfriM?!» 

pec(ibilbIvictirdebicum:$ediDpro- &a8 dedafac;, djiR^ij^ro^ ci;e4|tpris 

ponco pecuiiia non fuic loliicaprdiftp lioiiobiUrc^qiidipiiiOs in /brcem j mc 

flebico ,-111 ^qood credicor eainTetiiie« d^erac dcbiq^r/ p(^uoi^ iQliica ince^ 

revqlebaKyarfiEdebiQorisd^araciOt Jtf^knir. Ne(^ .cmm diltiiigtfiCcJCcus 

neapp^rec , nonigicorconcra volun- iicruin moxinipfa (Itliuipni^^fib^crd 

taccm dcbicoris pro illo debico rccii- poftcacoDcradixcric crccjifipr icdgc- 

ncriporcft,ck)nccift:udrolvacur. Kgo acrahccr locjuuiir. Confirm;jiiir dtv 

vcr6 concra exiliinio , debicorc liio niqiiis juribus, quibus craciicur, crcp 

tcmporccxprimcnce,mquamcau(am dicorcm,ciii debiiiun offcr6ui,vci in- 

Ibiucum efle vclic, credicorcm, Iblu- vicum cogi polie,uc pccuniam>iic^ip}- 

ppnem rccipicnrem , concrac^djonc ar, auc lalrem pccuniadepp<i(4 dci)Jr 

/ua impcdircnon po0c,qiiqTninus U. corcracrcdicoi;cinvico Hbci}af>xy^t;<- 

beracip cx i lla cauft (cqu^jcur : 4fc, crc^ ^^i?r. cum thi »fif,dt( fi/uT' l\f^i<A'.^W^4> 

«li^or, poftqa^ foliicio^^ipificccpct %yi,f<m. O' ibh^pfpii^ dekg/tfjijiy Si.vk^ 

m> fivei|iox«^ iinic^o ^oi^m^dic^rec, eciam alius pro d^typre rpi^P^>:>)€iHTI ' 

Hfqjniatft a|i6e»nthilo^iWByjijycipc- invitam hh%vdk^lpjitfdg94ff*^:ve^iii 

r|^kiieq$|>ropc«^fia4^bi^or<!^^ ^(/-^Namvelhiftetlianifc^ilJP.Pb^^ 

il^am caufaixr babcre, repfj^fi^ i4«i iifk^ua credJcoris boc If^twQnfm pioo.^ 

qi|Qdjaii»^i|(iim cfl:. F.c iii)>i^ci?nr' p!PJ3ic> ixptipfcecea. imijiisrlfcbQtfi|c«f 

l^ftllwmiiteToqaGpiirB^go^lif^ ^cbi^er^ oioddfokkio aliai U^mi^ 

^eneralicer dicunc , in acbitrio ^ po- fa£ta flc : quctQadmodum inlpfigi^Qfi^r 
cdlace folvcncis cflc diccrc , quod po- dcbicori pcrjfnifliim cfl^ i • 

tius dcbicum Tolueric folucum , & lucionc caiTfam cxprimar > ^ proptc-* 

c]uod dixeric, folucum cflb, d.Liff. reacum cauHimcxprimcndole^jtim^ 

C de foint. Nam veicx hoc c\idens, inj jfolvere , juris cil>a4ui;>iM{ii«.>^OI|l9l^ 

libcra dcbicons cautam cxpnmencis ftaccext.//»//.^/ 
yoluncacchocficumcflcj&quqdcon- Namf uc cxiis,quieinprincjf>ior 

iequcns > crcdicorcm ooncrad^ccndo circM d. L 2. mpnuimui>,apparct , ICius» 

inipedire iioft poflie , qud miiii^.eo^ ibitantummodp circa id , c^od pra-; 

i^ioipiiie» quodebitpr vpliMC^iiblotmii, qedcBci re%p|iCo d^dum fuerac,d^bii- 

wteitigatur,Qualeeiiim.quar(b.a^ cprem Velcreditorem eh^credcbcrc.;, 

jos arb^cciom » (lUarr^ ppi«ftas eflec^ aucibdm acqueiokl^^ ^dpcl^rac^ 

^oAm alius foo difleiiiuimpqdvc^pol' C^mtcapniifuppoficaeligen ^ulov. 

fct ? I^einde magts mc movec , quod t«4*erucco compc5tence)clarius cxuri 

IGxXiiind.lJiit^^Mikjmod.pigruieihypcth. mcrcvoluiccem|mibquo vclcredi[£oU 

fiilMt. diferris vcrbis reipondeCiiD&', veldebicorillamexercere dcberit,cfi 

bijfore Uii» ^ui prioris ik, ppflcrioris vidclicecquando ex parce debiroris» 

CPcdictM-is harrcs fa^fbus fuerac>poftcri- liquidcm is eligere vcllec>'adh uc cim- 

usdebicumoftcrcncccredicorcmco- ccgrueR,ucfi credicor in caufamadc- 

gpndum cfle acciperc.Sienimadhoc bicorc cxprcUam conrcncin:, nollec» 

wtaccipiaf>invicuscogi poccfl:, ucique plane nondarec. Iccmexr-arcecrcdi-. 

' <jpncradidione lua qub miniislibera- coris, fl debicorc non d.v^cnte,ad cun\ 

ciocKfolucioneiamta(fla(cquacur,im- clec^iiu craniiacacirtctScipfc vcllccch- 

pedircnonpoccnc, Idcm probacurin gerc,;umhoct>'ccrcc,quando adhuo 

£i. ^./. /. credtt or.de filkt. Nam dumibi. liberum ei eircc, uc (1 dcbicv)r inaiiam 

JCtu^, wcdicotccQmcndcntepccu-. <^fplucue^lQjpiJl^t,noA»iv.^jpcrcr, • 
• ' ; c^uod 
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*qiioiliubilatiodeA,iqti^mfi^ 'aercdredeberec^i^iterctfe^^ 

-debiwcem priuCqiiam dandi -aftus: 'aonendsimiH«pomftt<fl(lfemii)^ 
CredlMem] vcrd^riiiiquam accipip Tannm]i|^ri(beft« nt ^iflts>»trb.is 

'ciidia^luspfcdiacrecOr»eIigere'det^ ACvii^'Mermi^cndkmnM4it£^e, 

're:qttd$ltnjpr6cliBdendbusverbi«;K^^ -^ocdi^tfmipoflit, quaridebitoretli. 
tedgemUt^-ztm. EcA auceminclc:, gcncccredicortohcradiccrcpoflicijt 

hoc qoidem^TCd&ooUi^attur^^efreali. 'potitks biechon accipiendi libcrrasad 

•quocl ccmpus , in 'qoo licoc debitori 'eomtafahlteKtringcnda fi cciuodcbi- 
libcrumficnon darc, ica cciam crcdi^ cor (uo ccmporcplanchon clcgcrtL., 
tori libcrum fic non accipcrc : F.ft ca- fcd fimpliciccr folvcrac>acq; ita cligcn* 
mcn hoc nonconjundlimdcunoco- di arbitrium ad crcdicorem cransb- 
dcmcjucccmporcfeducpardculadi'- tum fucracucproptcrcaniirum ncs 
(Iribuciva^ AV/, ciaredcnocac, fcpara:- fit^curlibcrumfitcinonaccipcrc. Sic 
'timfivcdiftribufivcdcdivcrfis,&hoc ctfi cxillo ccxcu !iocquidcmrc<5lcfu. 
'modo accipicndum , ucqucmadmo- macur , fi dcbitorc cligcnrc "cr«dftor 
-tfaunnUni^iMldareiiberum cft:,quan- concradixerk, inarbitriodebitoris-c/- 

«do^adteie digendil6cu)tatem liabec .• ie non dare,non tahjch indc fcqiihar 

ia'cn:ditori nonaccipcrcpemiiflbm "deaiohis ipGtOhcel&^wlhAiiahBiD 

iicin'Garu,inqud debicDre^on eligcni> xfleeireCtakn/quamMrteictoofiiidD- 

ad tpfiim cranalacaeft eledto.NaijL *di ftcutcatetaa liab^t «"^^uod pro 

cum JttfiSGODfii^s non deiBo,i:ttre*i :^Mrealu)c !alcemimodocreditorioii 

leaio cotnpecac, vel analcer concra>> tradiccndo folucioliem & Ifbeiido- 

^icendoalcerius ele^6nemihip6£re nemimp<idire|>oflic:(ed hanc taMuio 

poflic:Scd cligcndi jurcaltcrucri conyi habct ftncendato,\ic dcbicor ii malk 
pecentc prsfuppofito, dcco cantumj pccuninm fuam rccinerc, quam fd.- 

agac, qua ccmpore iftud;us cxcrccri vcndo crcditorcm, \ic in caufkim cx- 

poflic , & hocConfilio rcfponfuntj prcflam con(cntiac,adigcre,libcrunij. 

hoc praiccdcnci , in quo cui clcd^io quidcmcific, nondare:Imcgrumta- 

compctacjjam tradicum c(l,annexum mcn nihilominus ci flt, incavifaaro 

fuic, utiquc circa ipfum cligcrtdi jus, exprefl^ (fl hoc maliet)pcrfcvcrarc,fi' 

Sc qhcm efFcdum iilud ibrciacur,prac- credicbrem ad fol u doDcm accipict 

fuppohehclii func pocius cermini habi- dam eo^tf : qUemadmiGi^m ei per- 

Jes , in qttibtt^iiihidaiioqui alterucn miffumef&i^Sibrthptobi^ 

compecdrijt,1]uainuccicriBtrraddib^ qmymod.fignvelhy^othfihH^ 
)Bis^tnramindeiiifenreliceak,^ce« . ^ihiligitUr concra mataiftAL* 

rumconcradiccndopoiTe^alceriiind^ Verbi Sflid* ^Jm^ exft.l.2.'c6Wgi po:c- 

figetitemimpedire. Alio(]UiflWnoil riccuhiiprzfertim ucdt^meitivdi. 

Ibliifh adv^&recur naciirgbele^iiil '>-^e 'digendi cempore tancum,noll3 

atar))iprio*,quod in praccedcnci L. jb- ancem de eieaionistfFeftu agacur. Fc 

tostonceflerac dcbicori folvcnci , fed teih|>auca(cohfcriim , cexc./» d. l i.ft 

cdam l^epttgharetei, quod ICcusibi- cuti <^hacenus'^dcbitore non dant^ 

dem dixeraccrc^icordn com demuni loquicur ^-eodt cafu incclligcndus cft, 

cligere ,acq; adco non acciperc pofle, quo dcbitttr fuo tcmpore cligcrcc ira, 

quando dcbicor fimpHcicer folvic; quaccnus dccrcdicorcnonaccipicme 

neq; eciam matcriLtlab)eaarneq;ne- loquicur , accipicndus cfl: , quo ipfi 

gocio propofico facis cflcc conlchta- compccac clcdio , quando vidcliccc 

ncum.Quinimo nifi ponamus cafuhi, dcbicorfinccaufecxprcflioncfimph- 

in quo crcditori alias compctat clc- citcr Iblvit : F.c cam non dandi &cul- 

dio,fruilra de co , quo cempore illam c^ cx parce dcbicoris,qukn non acd- 

picndi 
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:> j cndi ex parte crcditoris can^iiipmo- 
dd ad cxprimcndum .elige^^i ccrti'-. 
pus , Sc nonulcra confidcracur Minus 
rcfragacur texc. wdJ.fi r^^^^JLoquicur 
enirn isdc obligacioneconcralicnda, 
ad quam cum,mucuusucriusq>parci- 
wxn confenfus rcquiracur.,non mirum 
li cum,quando in cauiii diircnciaCjn'jl- 
lainde oriacurobligacjo. Acqui adJi- 
beracioncm, quamiblucio paric , ^an- 
tum abcft, ucconfcnrus crediccTi;» nc- 
ceilariusric, uccciamcoinvico fequa- 
f ur libcracio. Mulco icaq; minobdif 
fetifus in cauniliberacionemimpcdi- 
rc potcric. Tcxcus wcydindJj. eo do 
c^ru-iqquicur > quofolucionc adfcbi- 
torc rite uonfaftacredicQrrepcccfo 
poccfl id, quod Ipcfucuracfolucionis 
reddicierac. Inp^opofico vcro fblutio 
incaufama debicoreexprcilum lc^ici- 
mc fada fuerac> & liberacio cciam; in- 
vico cxedicorc indc (cquicur, Nullant 
jgiriir juAam repcrendi caufan^ habc- 
repoicricdebicor. Si cnim cum,quan- 
do non fcquicur libcracio, creditor id, 
q uod folucum crac, recincre,ncquc 
<i(;b,icorc rcpcci poceft, d.%.Jicent,HnLj 
d^LJl cum aurum, ccrcc mtjko mi- 
nus rcpcccndifaculcacem habcbicdc- 
bicor> libcracionc fccuca. Confidcra- 
tio cnim Pauli de Caftro,quadi/hn- 
guicr ucrum in id dcbicum ^ proquo 
rccinerc vulc crcdicor fic folunmij 
quippiam., anyci;6 in aliam caularn, 
lcviorcft,quam uc dccifioncm illoru 
juriumadeam cancumcaulanircftrin- 
gcre po.Tic,&ad propodcum nolirum 
planevonpcrcinec,c«m ucdidliimcft, 
folucioncilla libcrccur debicorab ca_» 
caufa , in quam iila fada cfl. Sccunt- 
dum hxc icaquc abfquc .h;^ficacione 
concludimus , quod ccil crcditorfo-- 
lucioncm rccipicns incaufama dcbi- 
torccemporclee,icimocxprclTam co-' 
lcnticc noUec,niIiiIominus debitor ab 
ijla caula libcrerur, ac propccrcaid^ 
quod (blucum ell, repcci non polliL*,' 
interim camen non ncgamus, fiqui- 
4^ credicor pocius id» quod Iblu- 



t 1 -p, ?C X i; ■ as7' , 

tum cft:,rcddcrc quani permictere vel- 
lcj^ uc liberacio acaofapcr dctrrdr^ehif 
cxprcfia lcquacur, debicor etjim pc- 
cuniam rccipcrc iTiallcc, qudm crcdi- 

toriinvito liberatiqncipobcVudclCvV 
jftuducriqucmcegrurr enc,& h^ic ra- 

tionc pircumduup folutioitis ^bjii- 
bcracibnem impcdiri; JC^Oi^ i£.«i]licr 
alTcncicn 

ait in caiii,quoparcesin taiVfa ii:i)Cn- 

tiancjcrcdicorcm ctiam inviii»fT] feJie- . 

ri rcddere pccuniam {bluiaJrr, a nij 

pfa*lcrcim ibiloquacurco dcca' J j ubi ■ 

dcbicore iimplicicer folvchtc clcdid 

adcrcdicorcm delatacrac' 

*'"'Qiiin enim hoccaiu nullam con- 

cri>diccndi faculcacemhabcacdebic6r; ^ 

prqptcrca libcracio (cquacur exiis 

ai:a* ijaclcnuti firmaca fuerunr, dubi- 

umnoneltj quo igicur jurepccimjarn' 

liancrepeccrepocericdcbitor? ' 

Tum aucem dcmum vcra eftcj 

— 

ppcerrcharcdo^ftrinaBarcoIi , quando' 
dcbitorc volchcc repcccrcctiam crcr 
dicor lubehs rcfticuit Sicuc enim ab • j 
initio hberum cll debicori , ii credi tor 
inaliam caufam, quadebitorcxpref- 
lit, foiucum cifc ycUer»poctU5nonL»i • < 
d^rcl.' ' '!': ' ' : : • 
" • Sic SdvYchtttGL in cafu i quo ad' 
credicorcm dclata eiVeIc£lio,Iibci-uni 
ci" cft non accjpere,fidcbitorincau-^ 
foni , quam crcdicor cxpreilic , nolli^ ' 
confenciac, d i. 2. Inrcrim hoctenca-' 
mus, dcbitorem, quando ci tle^io- 
compcrit, crcdicoris contradiclionc 
ihviruixicogi non polfc iuc vel nofLj^ 
fblvat , Vd iolucum rcpccac pociiis* 
cjiiam ticacaufa,inquam folucum cp 
fcvbfnidibcrctuf^utin decIarAtionc' . 

d.L2 pauIoanccditf^iimfuir.Qnif^po-^ 
ciu> cancumabcn:, uc debiror inviius 
cqncradiclione crcdicoris coadigi pof ^ 
fic, ucllciedicor folucioncmacciperc 
rccurcc , dcbiror pecuniam obfigna- " 
cam deponcrc ponit,&: hociploacau-" 
fa in quam folucum voluic , bbcretur,' • 
u c prr {.ohfi^n. C.eod.tit.dc fjlut.cUri: do 
cciBart.tn d,LcitM exj^Iunifw mmtcry. /. v> 
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• ix quo v&miaijj}j<^^ 'cep^^ 'fenre St^ia fu 

coiaa noftra. Si enim cum iclebicor li- icA*ci)y^tikrec; /l^ j^YMit • > 
beracar^Gaiiiaabip^cicngnacaquah- ■I]iiiee.namtfpeciaci&<iCfi6icB^ 

do credicore non folom diilenciehcc *e(l,eumlQtb'in id debicum conlbrue- 

in caufa , led eciam accipcre rccuTarice re dcbercquod cft in controVerTJa-», 

pecunia deponicor^, Cerc^miiicdma- auc inillud^quodQilisproafiofide/uf- 

giiiiberabicur,quandopecuniamqui- fcrac , auc cujus dies nondum vcne- 

<tem credicor acccpic, fed in aliamj rar,urrefpondcr JurisconfuItusi»</./. 

canmmmodo caufam fblutum effo /^i (r^^^^.Qiubusverbislicerajdcprava- 

voiuic, Idcmcji fcnfilTc videcur Ba/d. tio obfcUriraccm quandampcpcrr.. 

inl.i.Cefid. dnmihiper d.l.fn.c}uib.mod. Namcum noninvulgaris /blum , 

f i^nor.folv. gcncraliccr concludic,cre- ■cciaminFlorcntinisficJegacur: Id c 

dicorem invicum cogi pollc,ucin cau- in id debitum , quod nonesiin contro^^ n- 

■ iam , quam debicor elcgic , pecuniam .fitjduf in lilud ^quod quisfro alio fidefajfi- 

accipiacSi enim cogipbte/bccrc^lioii f4t : adt c^Hi diesHondum 'vtncrat : Hii 

incegrum ei eric d6iitraclicer& Vi^cxur lerifus 'Cllci (^afi folu\ioiiij 

4 Dehimficienicjb,debicori^n& . "dd>lcoffl jBdeiuffottotto faWi ci feU » 

^gendi uculca^ftn'. tom .demumj gHimyVcllcujibs^dfa^iic fa 

oompeceret quahdoiplemeciblvit^ >cce^co1ferehda&9 q\ft>dtdifi^|}D> 

ftcas vcr6.qiiahdo ex pigliiore ^crcn gnac Mi^i^&^f^giiiL Ht, fintol/ij^ 

dicorevendicopecuhia redigicunhigiihi po/tg[lon^ibi proAut inittnl^e^M. 

cum ad crcdicorem diftrahcn cem po- in iHud. £c hanc lcduram probiii ci 

cius quam ad debicOrem ipedlat eie^ iilanurcriptoCharon.addenB in aitffo 

fjf ) dio , LPaHlm»%j. i. ob tri^tMitfiim^^O^ in qub > AM. legebatur fuiifeiEiddKtB 

dcprima regula hadenusi ' ' ' ' ^ ^loflam interliniBarehi , ^on • u r apps 

lntfecundomcmbrohaci:coh- featfcribenTcm 'proiisdcmfump/iilc 

ikiCuicurregidaiSidcbicOrfimplicicer ^ias voces. Ec fecundum hanc lcdu- 
ncque in^iftina^ foIveric,neCdixeric» ^«^^"5 planus ericfCuiacius camcn 

m qoam caUlam folutum velic, coh- Hh.s.obf.caf. u- improbacabackaiO' 

. Vcrricur eleaio ad crcdicorem,/./.C neputar, tranfpoficancgacionc iialf- 

tod. Ejusdcmq^ arbitrio relinquitur, gendum cflc: ideB. nonmiddebttnn. 

• cui potius Jcbito id^quodfolucunL. q»i*deH tncmfr^rfiit ,nx\Xla.^ik 

eft,accepcum fcrac,/.//:r.^.Nonca- hoc quita ad reqttfctaa tXTOipfcj^ 

men propccrca mcrc. .S: l.bcra: c;us fcnif^.ttbtlls^, ijut)d«iam<Jra*iia 

voluncatires pcrmircirur , uc dcbito- VcrcunC : Sr«|^ «f 

ri : cum alioqui rijujii cantummod6 i^^iid^^i^^^^P^' . 

commodum in maximum debitOris . ..^ i^<'P«*H'^,V? f T"] ^ 

difpehdiumrefpicerct,fedlimitatata I>4!^}i^^/if^7^f«^m^^^ 

canciimhabeceiedUonem,&certis cir. 'tlonefuicorfmi mohcns cciam.h^in 

comdaumi cahccilis» ^^^' • particulam non traa. 

}^^t&^t\[c^tinl.Jtfervum,infrmctfM 

2 deneralitcrt ehim rcsdcbicorb «rr^/Mr. hared. Ut non iterum fervtu. p 

ica^ercdcbet,utfuamagerct,&pro- noniierumprvus, Scdcum camBarro- 

ptcrea,quodfolutumefl:,inid dcbitfi li quam Cujacii lcdlio commodumj 

refcrre&conflicueretcneturin quod cundcrticf; prxbeatfehfum , quanili- 

ipfc,fidebcrct,cfletfoluturus, utaic bec ex his eligcrcquis potcrit. AJia* 

JCiusind./.i./f.eod. pra^ccrca quaHcaces nominuminele- 

A Undc t cfficicur,quodfolucio- aioncfuaobfervarcdcbcbiccrcditor 

ncm in duriorcm caulam fcmpcrao* de quibus paulo poft in ^crtio me»- 
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bro di^fluri fumus.Nam cum jus ipfum 
opcimu!» rcrum arbiccr, fuiucionem 
indidmi^e fiictam cxquaiicatibus illis 
detiniac>ca modo in iianc mod6 in ali- 
mjn caufam rcfcrendo, cciam crcditor 
in cujus, ut didam , non hbcro , fcd 
veluc in viri boni arbicrio rc? pofita»» 
c{^> casfcquineccQchabebic. Omnes 
igitur illa: quahcaccs huc eciam rcfe- 
rendae erunc./» 

Ncque f tamcnpropccrcainanis 
c/lhieccligcndi faculcas crcdicoricon- 
ce(& , cu fi nulla cx jam didis quaiica- 
tibus jure noftro confidcracis inccr 
nomnia fubcirec difrercntia , fcd om- 
nia xquaiia & par corumclVctcaufa» 
tumhberamelc^^ionem crcdicor ha- 
bercc , feferendi folucionem in cau-^ 
{am,quzipfiliberec , ut not. Dd.ind.L 
t.^^.eod. cum alias ficrcdicornon cli- 
gercc, ex omnibus fummis propor- 
tione IblucunA Viderctur , l.illud.f.cod, 
Addunchiccrprctcs alium cafum,ilXJt 
quo effedum forcirccur ifta eligcndi 
faculcas , vidclicec quando crcchcot; 
vellcc probarc , fc dcbitorem in hanc» 
quamclcgic caufam, Iblucurumfuif^ 
Tum cnim illumaudicndumpu* 
tanc, quancumvis alia^ juxca difpofu 
tionem juris alia cauta chgenda fuiP 
lcc: Cum LL. cantummodu hoc dcfi- 
dcrcrtc i. crcditorc , uc ica rcm dcbico-^ 
risagac, ficucircm fuamagcrcr, intc^ 
im camcn haud parum dc eo iabo- 
^tanc an hxc crcdicoris fatuitas ut ipfi-^ 
'^cc appcilanC) dcbitoriobeneppfiic* 
vScd prafccrquam quod hafc pfobacio. 
admodum di^cilis cfl, uc credibilo 
bonfic, qucmpiam illamfponc^infc 
fufccpcurum : jura cciam non gcncra- 
JiC^f tantum rcquirunc , Cfcdicorem 
in id Cotlfiicuerc dcbcrc,in quod ipfc, 
.^dcbcrec , cnic (blucurus : Verum ct- 
iam fpeciacim cercam creditori prx- 
fcribant normam , quem is cligcndo 
fingulis cafibus obfcrvarcnecefleha- 
bcac. Non icaq; mihi vcrifimile fit^, 
crcditorcm ab hac manitefla juris dif- 
poiicioiie probacione liberarc fe ita.^ 
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pofle, uthancpracfcrlpcam juris nor- 
mam cranfihrcintcgrumcific. Cum 
aiias rcgulariccr concraid , quod ex 
pratfiimpcione ahqua cxprcftc dcfini- 
unc jura , quam prxfumpcioncm juris 
^dcjurt vocanc>nuila iblcaradmicci 

probauo. 

Hancautem t cTigcndi faculcatcm la ^ 
quaiiscunque tandc iiiafir, crcditor 
pcrindc uc dcbicor in rc pra:fcnci> 5c 
flacim poftqua folutu cft, cxcrccrc de 
bcc : poftea ver6 non pcrm icticur d.l.t. 
infn. & Ifiq. Nam ccfi quidam dc hoc 
cciam dubicaVcrinc, vcrba camcn 
dr fif ade6 clara & aper ca func,u c nul- 
, ^ccipf £C, .pofilnc du b itacionc m. 

' Iftud t jfane non incommodiij 
montt Sdrt.H. 7 'ifftt. cum cledio ad 
dcbicorem prfus percineat , crcdico. 
fcra^ucrum ciigcre vcUc foivcns cxpc- 
(ftarcahquancuium dcbcfc. 

, ^neccrcat hanc ctiam rcgulanifX^ 
Ucprzcedcncc declarant Intcfprccesy 
\ic locnm non habcac contradiccnc» 
deb|icore>nam tum folutionem 3c U- 
berationem impediri pu tanc.Scd quia 
dc hoc iupra abunde a nobisadtum^ 
tft <: c6 rcmififfe fufFcceric : Id tancuni 
hoc loco db(crvandum> cum jura^ 
hanc Cfcditoris eic^ionem ade6co- 
ur^bafint , ut nuilam pcnc aiiam ha* 
beac potcnraccm quam eligendi,quod 
aliasip(bjuredcfinitumeft:c6 magi* 
mijum cfi:, Interpp. putaflc,debito- 
f e.contradiccntc lianc cie^oncm im- 
pcdiripoflc. Quafi vcr6 permiflum^ 
eflc dcbeat dcbicori concradi^liono 
fuajusipfum immucare,ucvcl exhoc 
magis cvidens fiac,quamnuIlaproba- 
bili nicacuf rationc opinio illa.». 

Denique fi crcditor in cafu, q uo 
ipfi cici^lio competit, cauftm cxpri- 
matiCui peCuniaacccpta ferenda eflcr» 
debicor ver6 negledo fuo eiigendi 
tcmpore, aiio dcinde nominc folu- 
tum vellet, integrum cft creditori vcl 
non accipcrc, hoc efl, incontincnci 
rcjicercpccuniam^poflquam facultas* 

b b b cligcn- 
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cligcndi ad ipRim translatacfV, &ita 
incciligcAdus bfl ccxius ind.l.2.\M(u- 
|>ra dcclaraVimus^ vcl pcconia acce- 
pca libtfarc dcbicorcm ctiam invicum 
uc in cafu convcrfo a nobis di^u fchc, 
Tcrcium mcmbrum fadcumca- 
Kum pcrtincc, qOo in folucionc a ncu- 
^ croquicquamdi£lum,fcdillafTmpIi- 
ciccr faftacftrcumq; juraftcundmnj 
varias nominum qualttcs dcfinirefe- 
lcanCjih qQam caufam rcfcrri dcbcat 
rolucio /latiUs aliquanto id patec,ncq; 
dc co tancem^in quam cau(am aliquid 
folucum Vidcatu r , quim de ordine & 
ucra altcri pociorfit,dclpicicndum^ 
ahte bmnia auccm confiderandumj 
c(fc«ucfum calcficnc>men>quodpcti & 
ftxigipon^c Namfialcerum dcbicum 
pacurale cancum fit, in ifhidminime 
fplucum yidccur, l.fiUcm.%.jin.defilut, 
Sic nonid, quod in concrovcrfiiCcft^ 
lcdinliqaidum cantum dcbitum , (<>• 
' ludo retcrcnda cft , d.UX^tmi\ iti no- 
mmibus , quat dicrn & condicionetnj 
h^bcnc, alterius dicsvehcric j ^ccriui 
ir^ fd. nCift ,in id foiatum vidctur,cuja5 
ilidiV6nic'/.>.^<»d^. 

''""fi hanc qiialitatcm cStteris pW^pb- 
ncndacirc, non folilm ipfacjhvincic 
rado , cum ncmo prxfmnatxir id fol- 
Vcrc,atuius cxa^lioftt vel rcmJ>or<L, 
vci atia tai:ionc tatus circ poccrat,qu«- 
cufiq; ali^idebiti illius qualicas f(!ierit> 
i (MfndeindcCito.de probat. fed ctiam cx 
coapparcc, quod LllpVinuspoftquam 
.«r<^././.dcdebicoA/iuodnoneftin con- 
trovcrAd, & cujus dics hondum vc- 
nerac , dixcrat, demiini infeq. f J. cau- 
fim duriorem conflderat. Secundo 
loco in pluribus nominibUs,qux prat- 
lenti dic dcbcntur , attcndcndum , u- 
tracaudigraviorfjc.Scmpcr cnim id, 
quod folvicur , in graviorcm fivc du^- 
riorcm cau(am folucum vidccura^./j. 
defilttt Graviorautcm caufanon uno 
modo dici cur,ncq; finc ordinc>fed fu- 
os cdam habec gradus. 

I. Gravior f dicicuf rationc fannr, 
idcoq; potius in id , quod cx famofa, > 
caufa, quam cx non famofa dcbccur 
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folutum videbicur, / ptfuii ex famt^'. 
& Lcmnexflurihm defiht. {e) MoneL> 
tamen Bartol. ind. l.cMme^flt&ih. nu.^ 
eam caisiam, quarvelmcmbrum vei 
vitam faominis atcingif,famar efle pntw 
feltndam v*r^./f hon,eor qui rmr*.fM 
confiiv.Cf) ^ 

II. Graviort dicicurtattoncpkrfMr 
velalccriusatigmcnti^uocrefcic ob- 
ligatio. Ideoqi incampociuscaoian^ 
quar poenam conc!ttet,lblutio fa 
ccTiiciMt d.Lfiijuidvxfatftefa. dr^d.i.c 
exfkrih. Sic & cx caufa , qiix infic 
otic crcfcerc folct Mfi tjuid exfam 
Refertur huc etiam ca«liiufurar)a,iitj" 
in illam prius quam in debitum /i/io 
ufuris coHtrafliim , intclligarur <qui$ 
fbtvcrc: Ut fcBAc ha^tol.M.i^ iiimex. 
flur/kCg) 

Kdcanduhi f tamen cft > quodj 
Barr doccc, &:aliiTioncxpdicanc,cif- 
cahanc cau(ir gravicatcm ipfam can- 
tiim quaiicaccm aggravancem oblig;^ 
rionem, non autrtn quancicaccmr''^ 
fpicicndam , 5c pnopccrca iicet un 
caula majorem pa:nam,itcm majorcs 
nfurascontrncrcc quam alfera,non ra-- 
mcn propccrca gravior cflcinccUiga^ 
tur jfertext. inl.fi ex flurib.%.fin. eodi 
Na^m & alii^s quanticatis racfo,& quo 
Qnum debitum majorcm fumma 
contineac alccro j gravior eam cau f 
non rcddere ncq; aliquam folucio 
diffcrcntiam induccrc folcc , l.fiin^ 
duab.de regjur. 

lII.Graviortetiam dicitur cau/& fe/pc-j 
dtu facisdacionis,idc6 id,quod lub h^- 
pochcca vcl pignorefivc d«tishdc)uf-^ 
foiibus dcbccur^pocius incelligitur f 
lucumto, quod fine latisdationr d 
b c tu r, /. magis.^. d. l. in iis in frinc, 
d.l. cum ex pluribus de fiUut. Ch) ' 

F.t has tantummodo qualitatcs cir- 
cacaufiegravitatcm jCcos cohfiiiera. 
f c,& cum,qucm jam Tcccnfui m us,or- 
dinem incerillasconftiaierc, cumex* 
aliis rcfponfis, tum pncferrim exd.l. 
cumex ^/i/r/^fftfjmanifcflum cfl:,eorum 
igiturveftigiismcritoinfiftimHs, 

Poft 



Po(t t tzilGt gravicatem cercio lo- 
co confidcrandtjmefltucrumproprio 
vcl alicno nommcdcbcatur; fcmpcr 
cnini quod quis ilionomine dcbcc-., 
pociXis folViAe cen(ccur > quam quod 
pro alcero fidejuQdrio five alio norai- 
nc debcc,/.r. d*/.y. cr^// cum exp/ttrf^ 
hm, Ec quamvis Barc. ibi hanc eciaiTU 
qualicaccm inccr caufas gravioresre- 
fcrar , camcn JCcos cam ab iliis diftin- 
xi({c> dilucide apparcc ex l.i.jMncf.Lj^ 
Uipianus cnim poftquam dixcraL-., 
nonenTe inidconfticucndum , quod 
quis pro alio fidej uflcrac , dcindc ali- 
atn qualicacem foparacamaprxccdcn- 
cibus dcfignans in l j,\ Hxc rcs (inquic) 
cfBcit , uc in duriorcm cau(am fcm- 
^cr videaCur fibi deberc acccpco fcrrc. 
Non igicur iliam caufam huc rctcrrc 
voluic. SiccciamPapinianus//?//r«« 
^/i/r/^.po/lquam cres cauias cnumeral- 
Ccc , quac graviorcm caufam rcddanc, 
hanc vclucplanc novam (pccicm fub* 
jun gefis,Poft hunc, inquic , ordincmj 
pocior habcbicur propria quam alicna 
cauni_>, 

F.xt quoctiam fimulapparcr,hanc 
tau(am minimc anccalias jamcnumc- 
tacas , fed dcmum pofl illas confide- 
randam cfl*c,u c ctiam rc£lc (cnfit Bart. 
^ tn l. d.cumcx flkrih.{i jHon icaq; vcrba 
ICti facis perpcndiflc vidccuf BriJ/on. 
iefolut.Lih.i. circ.Jin. dum ccrcosgra- 
dosfacicns>fl:acuic,ancc omnia in id, 
quodpropno nominc dcbcnjr,pecu- 
niamfolucamvidrri, & cum dcmura 
confidcrandum , ucra caula pocnalis 
vel tamofa fic. Cum camcn poft has 
caufas dcmum iilud pcrpcndcndu fit. 

Ncqucrcfcrcquodahbi Juris- 
confulci fepius alccrum alccro prae- 
po(ucrinc_* , ut in l. i. (jr in l. s- & 
inLfi^uidexfimofk. Nam cumin illis 
j||oci$ non caufam*cum caufa confc- 
tamj^Tcd co cancum rclpiciant, qua: 
caufacf?iciat>ut in illam prius (blucum 
dicacur , & propcerca dc ipfo caufa- 
rumordinc intcr fc non laborcnt , j-al? 
d,i[ncaxicam cx p/ftrihM, is ordocx 
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profc/To & per/picuc cradacur: uciquf 
in aperto c(i omnia aIia|refponIa » 
hoc inccrprccacioncm rccipcre 6cpra^ 
pccrca hunc pociflirauin ordinera ce- ^ 
nendum cflo. 

• Quarc6 f cxa£lionis eciam racio 
facicwic alccrum dcbicum alccri fic prae 
fcrcndum, idc6 fiquidcxcaufajudi- 
caci 6c aliud nonjudicatidcbccur, id 
fi>lutum exifbmatur, quodexcaula^ 
dcbecur judicaci, uc aic ICcus ind.l.fi 
quid. Ex quo gcncraliter nocac B4rt.iru> 
d. /. tum explurihus , in id debicum vi- 
deri prius (blucura , quod paracanu 
habcc cxecucioncm >■ (cnticns hanc 
quaUcatem pofl reUquas dcmunu^^^ 
jam cnumeratas confiderandanij 22 
cflb. Ck) 

Quodf fi vcrd nihil horumin- 
ccrvenirec , fcd omnia debica fimiiia 
cflcnt, cum quinc6 anciquicas dcbin 
acccndcnda &inanciquiorcmcaufam 
folucum vidcbicur , tn d.l. in his infrin- 
cip. & d. /. cum ex fiurihus. Anciquior 
auccm cau(a non ex concra^us tem- 
porc , (cd cx folucionis die & exeo, 
u tcr prius vcncric , aefl:amanda , ut fer 
Lfiex flunhus. %.fin, eod.tit.docet Bartol, 
in d. L cum ^x plurihus. (l) 

Tandcm t par & dicrum & * ^ 
concraftuum caula fit (ut ait JCtus^ ^ 
his vocabulis omncg pra;ccdcntcs {tf^ 
quaUtatcs complcdcnsjtum fcxto lo- 
co (/»; cx omnibus fummispropor- 
tione folutum vidccur, &inquamU- 
bcc caulam proratafoluporcfcrcnda 
cfl: , d.L Ulud. & Lpupilli. §. pen.L cum ex 
plurihAn fin, eod. Kx hifcc igitur quaii- 
catibus jamcommemorari5& ordmc 
iisdcm prsefcripto, noneritdifiicilo 
fecundum varias occurrcntcsfa^to- 
rum fpccics dijudicarcinquam cau- 
fam pecunia foluta acccpto fcrcnda 
fic, & hanc racioncm cund«mqi of- 
dincm > poflremo tantu cafii cxccpto» 
ctiam crccUtorin fua cIcilionc,dc qua 
inpncccdenti mcmbro cUdum fuic-^j 
obfcrv^are ccncbicur; 

Cum ci non Ubcrum^ fcdboni 
bbb 2 riri 
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viri arbitrium eatcnus wnrum pcr- quara inufuras rcfcrcndavidccirt^o- 

miccacurV Ut fecUhdiim juris dcfini- Xviuo^uxtareguiamdj^. de /olut zy^vtu 

noncm cbnftlcuar, qaac pociflimum prxlercim apparcac, lCcoi iniiacro 

obiigacio folucionccoliacur. Acquo dcfinicnda cam pociflimum fccucoj 

hapc quidcm in pluribus divcrlis no- fuincracioncm , fccundum quani yc- 

mittib. arquc principalib. ica fcfdia- rifimiliccr cxiftimarunc diljgcncciiu 

^^^^- <J«bicorc'mncgociurafaumgcfturum 

Quindo v.f dc uno & codcm dcbi- foiflc , d. lcum ex fluribm. Barcol. qi" 

to,quodparcimforccm principaicm, dcmMd./. j. cxhacipia confidcr 

parcira vcrd ufuras concincc, quxri- nc admiccir, duriorem caulam 

tur , in quam caufam folucib iaaafc- forcis quam ufurarum, fcd cxiftimar, 

fcrcnda fic , hiec cradicur rcgula : Id ICcosracioncm,lccundum-quamjn3 

quod folvicur, priusinururas, ^d?> duriorcmcaufamfbluciofada c 

indc quod fupcrfucricinfjrccm accc tur , tancummodofccucos firiflcin 

pcofcrcndumcfle, /.//!! w.§./;w;ffrf/.(^ bicis acqueprincipahbus , fccus v 

$ defolut.Li. C.eod. tit. l.fi u/uras. C. quando dc dcbicapnncipali & acc 

Jeufur. Idq; propcer manifcfta vcrba forio quarricur , idq; in odium dct 
LL. infcquidcm cxpcdicum.cft, fcd 
quar ejus fic ratio , di(^u non ica pro* 
iclive c/t. 

Ccrcum cft enim, fTqttidc^n^ 
lucio in (brccm rcfcrrccur airfiim ufu- 



dcb, 

toris , qui paflus eft iiia moracurrcro 
nfuras, & hoccanquara vcriusftqui-, 
curPaul.dc-Caftr.(/») 

ScdhancratioriemrcJl^ impro- 



rariura impcdiri > neq; ufurarum no- batlmmola , cum ufurce non fcm^ct 
hiincqua? refiduar mancnr,quicquam mora, fcd quandoquc cciam cx /Ij» 

amplius peci poflc,//». C.de ufur. Cum pui^tionc debcanrur abfquc morad^ 

k concrario quocics in ufuras canciim ^'^oris , uc nocacur m l. le^ia fi cert.pct, 

acckpcofercur, ufuncpot-ro Curranc-^, ^ ^^jff^modi.deyerbcrumoSiigkkO' 
Acquc mdics ferc augmcncum rccipi- f rarccrca crcdibile n6hcft, jMrc- 



anc: urpropccrcalongc mac^is^reds- 
bicoris forcc , flquideiti in Ibrcem pri- 
Bs, quam in ufuras,folutum vidcrccur. 
Kccum in fadi quadam fpccic debi- 
cor ,qui uhra cenrum millia florcn. 
dcbuerac, & parciculacim magrtamLj 

Secunia; fumnum divcrfis ccmpori- 
us folverac, fuic po/lca racioncani- 
maSvcrfiim, fi ihforrcmlbUuiopri- 
iifquam in ufuras rcfcrcnda cfleccum 
dcbicorcm longc p!us quam (brcis& 
ufurarum nomine debucrac folviflc, 

acq;propccrc3fupcrfluum,ficucinftU racioanccfolutionem pcrcepcam 
ruerac , rcpcccrc poflc a credjcor^ cumffeodo rcac confidcr:^cur poft 
fcumviccvcrfafiprius ofuris ccdcro vcrdacccndiamplius nequic. Cumi 
dcbcrec pccunia foluca . illa vixfor- tenmmpropoficodeeoagamus, i! 
tc5cufiirasdcbitascxa!quarcc.Duriar ^*»^'" cauikm refcrenda ficf»ecum 
icaquc &gravior vidcctir cflccaufa-. jamaccepta_».f(i?; /*) 
fbcis, ucpore qua: ufuras pai ir, quam Quinim6 dcbicoftfm ifbrtcm ahfq; 
ufurarum llii nacura ftcrjliu > Sc quod ufuns Iblverc pofl*ei& crcdicorem et- 
confcqucns cft , podus in forcciiL*, jam invicum Ulam rccipcrcdebcro» 

prcba- 



confulcos ita omncmpcnicusvmmu- 
tafle racioncm , iicquiinaliis lpccic- 
bus fempcradconimodum dcbicoi' 
rcipcxcnncinhac cancumhiodocu 
prargravarc voluerinc; Alii igicur id 
coprovcnire puranc , quonium crcdi* 
tor parcicularcm iblutioncni nonrc- 
cipere, neque adco forccm ab/tjuo 
ufurisaccipcrc rcnecur , l.tuicr.^ Lnth 
us.de44fur. F.tbancrarioncm (ccuutHc- 
ixmzSalic. & Fulgof in d.l. /. C ecd. Scd 
uccciam Immola aniniadvcrcic, hae 



sn ibn em dare dudllet »^u^r|s liKau o. (pluuione coUacur. 

4ebere proficcre.Pocefl iglcur <id>i- * ' Acqui exkcica (blvenris volim- 

f or (blv^do^b^j^ ttk|ia|n ^rime- iRite lex ilacuic> li furis prius prctficcro { 

re, jS^cmdftcordinvUcineam^quamiU • >rimplidoerialticm|kUp»i^ 

]c^dixic».in\ricum cogcire poiTcifupra (brci. Eam igitur juris inccrpretario- 

fifmacum Facithuc ctiam cCxr./>L> ■cm fcqui crcdicocncccflc habcc Idcj; 

dA.Jiufurds, C diitfttr. argucrtdb^con- Siifirmacur cx illis vcrbis Jarisconn 

pj crarioCcnftl.i^^/Necobllancc/'^./;*- Aiici,quibusciufmodi caucioncmin.» 

^^Vquortiam'; JCcusibi co dCiiafulo- if')rccm&ufurascacancumlcgcadmic- 

qtTicur,qud non lors inccgra 16Iuca& rtc , ucpriusinufurasccdcrcdcbcaC-^ 

obfignaca crac, ucetiaminfumrtiario HoccnimipfofarisinnuicquodficxT 

dcciaracur. Qjji dam.igttu^ cjus hanc pr*4^ (brris folutioncm ufuris prsccu- 

cau(am efle patanc , quia ufur^ fbliica liffec Credicbr > cauuonem .ciiifiQQdi 
rorceampUus^crinequeUncV.^ C.de^^ hoft>^i1rtlHHittii Qyfejitwp^ ^e- 

/^.^jHttiie <^'m' men^ Itti^^ \kiiM^^AxiBni^^l^^ 

nicAJxiiim difbrte cx fttpdlii^^^di^del^* credttoiriiilbMiArm^lMitefil^fiC» 

CBeabrquerorclsprjnCt^alicirrpetfpdP' tbnilrm fidoliftU . ^ 1,4 * ' 
lint> Ali^ rariohes recenR;t"lmmol - EftHttncift hbcbttlli^Bad^^ 97 

•ouaiqiiiaparrimleyd^ 'dtflittiris^ qu« pecidecagipcNlBttd^ 

cpSeiA refdcintur > hid refcrPelrben* iidii tiiucem do iliis ^ qaac nacuniUlMr 

tuper(edemilsj, Osialisbiiniq ue dain-' rafirum debcnctiiriheque pcri pdiluQl^ 

dbni ejus fit^ario ^ quif camcAiilra ft- otpuca (blo pa^ho prominc tJf^Namj (m\ 

tis func manJfclVa^iniUis accjilidccn- ccfr pccunia nominarimin cascriam^ 

dunipmnino c/l.Nonenimomniunl, ufuras foluca repcci nonpoflcc» fim* 

quz jui^cn&flrd cradicafunc» exadcL^' phciccr tamcn foluca cx arbicrio cre* 

jpceft dari racio * • ' • diboris in cas imputari nonpQCC)(lU'«#tf 

5 ^ . Urqucadcotautemverac/tifti iu^Mtrcelim. defikt. ■■ -^..li 

dokluficuccriamficrcdicorpccuni. Iddb^; f cura apud noAros 

•M' .^ccipicns cavcnc, fc irtforccm&: fl;ciU]'6hS prbvinciali ufurx in con. 

. fi^^jf^P"^^^ *'^^^b}rltlS^r curfu plurium crcdicorum pcci norL> 

I^W; atn quidrupeiW^^ pomnc, priufquam omnium forsfai 

i-iife^ettatfmfit,?./»^^^ luca fitrCcrcc folucio a dcbicorcfa^la 

idh^' 9^\^^'^''^''^^^^^^l£r!^^ io ufuras non cflcc rcfcrcrida , fiqui, 

fii I6qanndcancuf , quo c4m-fertif Jeili ia in prarjudicium aliorum crc- 

*nrf«ft, «cruttt ^ft piirfc^^oluc- i fcfci rdrutid ep cempi>te6atfe(re6 
ric crcdicor > a^que propeerca in hot aUis jcreditbribds ftuUum Mlbutf 

cafa dubio metkd jufis ratfo ufura* ciree Jiif qmctitAm. EthaeeiMitf 

rum foluciortfem prarfcrchs pbttijs tionc ab ipfo' d^bitore ftaa pioc©*' 

quamSci ipcurtd ordo actcndatur.Brif- dunt.Qeidauceiti 7ttrisntin>f£h>-re^ 

fonm.s camen illos criam ad cum Ca.' dadb Cx pignore*diftra£^o,iteminjt 



ittm accornmbdati quo cfcdicorex* 
prcfse (cripferac , fc in fortcm aCcepilt. 
fc, pofldeindcinufuras. Q$ia,inquic 
non in arbicracu ci"edicorisefViUC in ca» 
qua! libueric, obtigacionem pecunia-» 
coiivcrutur ) fcd hoc cancum eipcr* 



compenfacione i^^-^ Vidcndus cft*- frj 
^arfmdJ.cttmexfimriymt^ 
imnLmd.liMfibii**^ 
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>Sr) Hiiiccradttitc><|iiodi»«diwi^ itramiJ9it^,pi?ar^niiigia(q^^C^ 

tiuipccuoiamlii€«i6m,obquftrt<d<^ pMtm:m^^rp(!^,^^K¥m^, 

faltot taM felvic*iH»iiiipiinc^o)s|i^i 4Lfr4fimfi.,m '^/-^W^ 1^»?«^ ^J^c la- ^ 

fedicaca¥d<ttoiw»«r^JSi«#4^^ Iw^aWC^Ptwn^^y^^^^^^ra^ 

i. di pmatm Hmmp ii^* Dd. t^tdfm qmr inagis urgec roluiionci^» adcTc^,, 

• i»/^Hdc comiiiiiiitcbr.iiBiic^ r .\ 

>/. >. /V**. dt Amuc»jif49,mM4^ <»*J Aliw quacuor gradu^ '^^.^ ^ 

Uto»y?f ubi pluccsalfegat.' Mcnoch.yi/^f j/Af/^^/pr^^, quf^^f^ 

Vchcmcnccrhallucinaturji^ fi>pcrtorc$rcfcrri.poflunt. ' i^.^^ 
\:. 4m,L€Mnci£n;Mkam9t. n.mdsxmcy.GrX" (/t) ^cqmi:u£S0ri.^cffi^2fiff,//um,^i^ 

cis dupiiccmiK^aiaoncmponcndam, ubi tam^ ait, Mpciiii3H?,dcl()fifeS«^ 

toncrt COTdum ftacuic» und« f^nA»f. c^Du^t_ntSapt0<:^^(6^^d rpciilrt>b^ 

abfurdiflimus quafij£blttcio'm4tlHn mufurepropc0itiiora>n*l^^ 

. cumimpuiari«)CWiPqiiwdi!ittft^ {tAdxivriici^t^tfdn.B^y^ 

' trovociia,f€quicor.N«8«ap,q]UfU^M ^(Airfi^conlulwtfolu^qnfmpi^ 

llocrcfpcaadurinij«|iU^^ Kihilommus tamcn^crarna:* > 

^ . dcn^i^-Wpiaii ut mox dicccur^ hatCTapo. Nam jtJra in foiM rjo* 

""^ -fifc^ CqpiOic^Mcfftei./iks^^^t^^ "impucanais comfncnium dc^i- 

'fo^»* plarrunqi rc.rpicianc ; CrcdKc^., 
tos allcgans. . " ' , , camca fmiplicitcraccipitnccnu, 

, (/) SecnxKMTMcMch Jl tf.^. ': ,!. ! j ica gravarc nolucrunc, uc id , ad quocf^ 

f^) Ecprobac^c^^tfci^.i?./.'*.^, "'nt «^pr«f*ccogi nonpotcrac,tacitcc^ir- 

(kJ Menoch,dfr£fimi>t.isf tiy^,&, fcvidcatur. Cuin icaqifprccmnni^a^ 

rSml Cmf.29o.n.ip Hicron. cAr conC, furia accipcrc rf^i^ iir^pcur,bci^ 

^'wpnnc, v^L z. iib^,^le^ps pfus ad^ 9""«»:? .^«fOT^^ 

^mphac. huiyscondui: uc proc<^at^i, ficnomimslilupj.,..^ _ , .-^ 

ctiamfi pro iiartc i^^i^caip. Sd^juffQt.^ . f^^, ^^^myv^M.^e ^v^^efit:^^ 
dacus f« . pro paciic lip^i^Jihilpmiifli» coro^^ i^ cp^^ 

- cf>imid,quodfoluttiffi^inparci^ trpt^*^%;BfCiilV>&w^ 

pc^qHilfeieiuftw.daf^scft.iipP^^^^ bu^W^te^opnuvi^f^^ 
'■ xm cttix^ca cppc^cit ».rh^ ^^) JS^4cii^<|iJW6nd^^^^ 

\ ' dicif.jf^Jtsp, i»mhrmcptJt.An,fauiSe^.n^Mre^ 

(i) Idcmii^uitiactsdariitfMift* 9JPkhMAitifd.cMf^M i.&ts. ., 

dfrrftimft.u0jt.t. ' ' . -toi^jPc hac yUi^on/cioff. cti^.fA^ 

(k) HacpcTriiccdcbicumcKiB- ^9:X^mism^^^*jMfc^^ ..'lv. 
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'j»^ Dmtniff-vaftuosinritosalienMre non fro- . ^ (tmas itf^tri, n^,qH^ froBandft 

' • ^ 1 /rfi,H<r ^«Tt/ef» in.^quiidcticum aui • ''i "'^^ i.V/. fdyoir^rinn ^rfyafalli rr.i^: 

M-- -^j; I jpotentiorem n. ^.vcjtttdenUBtfjintti ' -^fc ^oq^^fWf. in dotntnoxiiti fuf^a Pm^pU 

. j. ... . ... malorepiaitiJfffjlioiiMmiitx^i i ^^Matn. tj;PatL in fiAinfniiL:uvn^ 

pominHS fnvip* ygftllis ^l\c^an.s ^ xent.n.if. .. . . , 

V, , ff^^pyQQ^jgf^f^j^llfl^f 'r^cundim ^ifc^^"^ ^eVbertaie minuehila qusti<td')i^hr^ 

4».It:ril< ::^iltti dethrji^\'Etteftcdmm» ,:^:\.\\:,,. frohhjfeml.alkihrerale8ifi eleff^ 

?4w*»<Wf^f'«f»f»v»^!fif .'^ .\. V -.x 

' •./J;;):,j^ '''T»'!!*'* '^^(^''^rOT ^y,^q(iiuopofierioreUc»,infeMdalijurer^r 

t .«amlictMn,f.- yjdltUi tatnenjure ,-«, j4tAt>ion(emptrapprsbata'UnfttHr, 

^ UrU eft indubica^i, dpmin vJf^ji^ rc<;f>g^ofccrc dcbct , miq\ ia-^q;i;^ 

quod in va^lixi>.s jfeii^l^f t, ivc cfirPT ^P^o^ ) us ipfiif^ valaJJb tanT" 

■ auip domini^m,, a^qs f .a,d|;Q vaf «um^mini vcadicunx fuiflc: . Cunii^ 

' rallp* ffnc cor^ cpnfisHfu J^ffi^ zus v^falu alicnacumcflcc,iitud ai^^ 

rc p<M^jppflc,uc pwbajcurfBrv/, 5, ,^ amplius rccognofccrc tcncrcTiu.^^c^ , 




* ^ tewp,mi/e/. &mj:, fr^tftf^cpM- in.c«rprctau » & indc gcncralefn han§ 

(Aiuf.de pr^hihfemdy^li^t^^ FuX^'^ fio<a.rinam coUcg^rwnc omn^s Fcudi^ 

\ jura iwjc cfc fcM^ij *anc4)iT;i .-»1» ji^- i^i Kjq? J^apc potiliimumiffiarcn^ 

jt}pnplpquancur,.ciL qu6\^ictcriaji<;i^ ccs.rati<giricm , qi^o^iam dppiinus^^^ 

poflct , illa dc alicn^yonc. imSkn yf«rt«^«quo iijrc ccnfcntui;^./Jr^jlt; 

i|uod va(allp^cormf|CC4t, accjpici^4%j» den(^orrn.^<ki^ Far igicureft^'ucquc,; 

lJfc,X[uemadmo(^u .dc- «p. dubic^^9jj ^^(j^n^cv^ra vaialius u cilc dojouniqipl^ 

f^Kpi movet AndrJflf(ra4n4:%a$%iWhs fyf^% copfcnfu dpmini non ajiciiar<;j^ 

f^IiHfdtusverfnec dfim^u^^^y^^ nj^^aJ^um dpm^nujm rcccigJiaCpjpr^ 

^amcn jlla dc ju^fiBropn<jf^^^ifj(iy:^ if^^yc\lrn^eH4Ldcfrob.fettd.alien.f^ 

dk-e^p dpn^iniain^Uigfaj^cftc* \it Fr^^c^nec ctiar^ dominus diccclun^ 

qvido ^pparct c^p.vjsrbisi ^/f^ie^ffspi ifcnijjn^um alicnar.c * &.vafall/9 mvLcq 

4um ibi.rclpp^dct JCfii/tt 'R^r ^Ji^Wa^*^*^^^'^*^ "^"^^^^? ya.lcauV 

*P«bcu>u*t«iic|ip^rtcmd5)g^u^^^^ ft*ifW«lfJ?-?Wl«^Wl"».«^ 

. ^d(trac,prp partc vcnditano cmp:o, pjxccer ^ol^ntatcipiuam alu;m vafaJ-, 

ri fcrvirc , icd pcr priorcm domiaum iMirj^ppcrc cogaju r^r, / cr, dt; 

y iwij^ bcncficivm rccognpfccrcjJc- tCo^ii^i^^c^Mnfi^^^ 

|>ccc.. Si cnimparicm fcudi Vfncg^qMi^ «ri'^(. cciain va<aili^"pi«,' 

,. Hpri ab cmpcorc fcda prior^ doi^^ riiji^ufl? cqfc: t,,^ '^C «(pmj^^»^*^ ^ucerur; 

i£uii5 ^ - - * bbb' 4 ■ 



. JL %. fjttiere^ T>MC4tMi. Idcm fcnfir gi item Ser*ui4t$4, s.^fi. laflit. de 4(iiow^& 

commHmter a}iftohat4.io l. jjfvirife. de fi- ' FcrHatid-y^fif. Ui*i:^ttQS^tf^jir^i^. 

dacommi[Lltbert.&inc4f,diU(li.dcm4^ em.(S^ /'4; ncquc ;aj) hac opinionc fuie (0 

^ ^^r<£rtf^r/. cjuara' fcquuncur mztt\JisAiex.d.l^:felMt.m4trim, 
Jiiinjl limocent. Jo4fL Andr'^to^d<^^ \ f^&i licct {Jrirti6 rcfcracTo^ii^lcf 

Butr. ?4normit. (jr Felin. ihi Bart^li^id, ncmjicbbi dc*Arcn. tandcm tamcii 
AUm, Jdf.fSr 4liiin t j.feijh. tijhim. .' .^nat^erjccmtlxidiki nbniiifi^umj 
£j/d.Sa/icet.P4MLdeC4fr.j4feni(i^J)ec* .. JutDivCffitaccvalallurti in alium trans- 

inLdebitorMm.C.def4^.&ini,Jtttonfer- fcrripoffc Sicetfi Mattkde Affliit. im 

tem. %. tibertm de condi^i. itfdeb^ AngeL ef^ ex^^demj^ge.ifi. &4. not^h. fij. & 

^.tf&Qomefin%.item Servidn4. Inftit, /^. concludat i alicnacioncm v^falli 

deji^f^nih. Dc ! fajf^to c ciani confuhi y^qrc ,, quandqjfa^la cft in^aFqualcni* 

iccundum banp dQ^^^-inam rcfponde^ Vcipotc&tiotGni dominum :lcamcni 

mnc Bdid.im confii^u?. fridk 'tnim con^ il^idem dc ^rcculiaH Mcdiblanorum 

^lni voL 1. Rom4n. conf i6. f4uL de^ eonfuemdineloqtiUtir > atq; intcrimj 

C4/!t.conJti.2oJnc4MjMt/lort(mn.s.&eon' n.t.poBAHdr.de lfetTt.tt2A\Xi }^^^ con- 

jf^70^rt.^.&confi.jjs.n.i.voi.iXorn.con- fuctiido hofi cfl.ihtfodud^i potiiis 

JUs2f.inh4cqtuJiion4,voi.4.Soctn.fen. th rerv^rtdam cfftp gcnCralcmJ.. Corra- 

conftLsg.in ijtfdfiUnevoL t, Decitf^ epnfil^ f^i,.£ciMfici^a fc tabcrc opwRJic proba- 

1//. &confti.sd4- n,s»CtMjMnuonfi.i74, tur Vcrbis .d^^. rx e4dem Uge. Nanu 

n.t7.?arifconfti.22.n.7o. & cOnfL 23. n. etlW *bi f cferiltUt Ci^ht^Ti; L' Corradi 

iot.&feq.voi.i. RMin.confi.i.coLs^voL 4, Mcdibl^ni ejfTc peculijin condiecudi- 

^p4 iih.2.reJponfor.c4p.2s.Aiciat. confiL rtc jnifroduduni i^^^^^ zquaH 

t(iF7J%.t ,^^^[evizjtn. conf L i2. inter confiL laut maibri dortiino vcndcrc liccac^ 

trmn.'Gr4t.confiLt47.voL2.Cr4ikii.cort^ udqiiridpertdCftjLfGorradiboicp??- 

Jfil j4iMenoch. conJ^.'2it4'. tt. ^p. & nliffam hon fuiflc,iii^i adco in aq ua- 

eonfil^f.P4nciroLconfii.<rs.itjy^toitfif^ lCiii dohiimjm^fJf udUm ali^nari po- 

'apjn^g. & 4iti ctt4ti 4 Bm-f4t. t^ttfif 'i6o\ ttif<!t.' M.critd igi cur hxc opinio coni- 

l^shj.^fetj. ^^) ^•i'i^'^i;>*%'^'i-J«'i^4'^«^ mtifthSrapprbbacatlft^utccftatur Wri 

\ ''AmpliaturconcliitioiflajUtiocunl fiL^d^Afflta.dtc^.iffs.n.jtf^- ^r^^-.y - , 
ectamhabcac^liccttlbminus tjtis ffin- Dciride f U(qj^de<i procedit do* j 

tfi ih icfqu^ idbricuM porcntioreni ftfiiw haecucYi pluribus VafaHiS ven. 

eramfcfre Vcllet. Nam etfi Jacob. de ditis mijbr palri ebrifchtirct > hoc ta- 

* . Arcn.7/? / i. prmeif feikt: m4trijn:^cfiC' hieh rtiihprt ttbh pf*)udicarcc V 6 1 itt- 

. raiitcr fcriptum t^liqricrit> qUaridb viH^dbrtfthtifetcn^rcntur^fcdriihilo^ 

eonditio Vafalli ribh' fierct dctcribr ^ hfirtus ihtcgruriiTcuilibct cflet iidfttra- 

quod tum vafallus cHam invitfe ^fcbh- ttittirCyUtfcnfit Andr.de /fern.in'^r§-.^^^ 

fcncire teneatu r cnjrts Alex; ibr Hbd /<Vr> hMcitttes^.^Wfnetdotninmfeitdt.nmi, 

tradicckcmplum,quandb jusi^fafffa:-' ^. dum /)»vri^f./W'i//^f/«r,aic>qiibd 

giiinatqualcm Vdlmajbrcm tranf!^^^^ oriirtcs fiibdici pbflmt allcgarc , quafi 

tur. Idc}; fcnfit ctiam AJfiiEi, dci}f:^di. intcrfit bmriium,ne Prirtccps cohver- 

. multisprob'at////>/>tf^/.</^''M^ tatlii' iri griaVarticrt cbrum. Etpluri- 

in Li.%.eMm qMidark]ni. toL de tfuafiioW, bu^firmat Nei;iZ4n. d. tbnfii num. ttf, 

Concr^ tamcn qubd "ncc ctiam' hi[^d qudt^ rcftrt lc re^iiitur Gomet. ite^, 
cafu alienatib invicb valallb valeat^f item Servidn^Jt.^tJttpit. de 4£iionib. & 

ftius fenfic loan. Tab. Inftit. de aftgnai, poiixius I4eHocl).cbnf 426.^.37, ■ * ' 
iibert.n.4.Salicet.in i.i.n.2.C.de novat. & Quartdotcnim de minucnda liber- 4 

poB Jaeoh.de Beivif quem refcrc Hen^ late agitur,ma;or pars rcgolariccr pr^- 

\ tric.Boie.imc.fin,defeMd, GometcJ» d,%, judicarc non folc; minori, utpoft 
■^■-■^ V . " ' " ilios 



alios cradic JaftM LjHrtfgentiKm.%.htdit 

MMtcm.n.g.verfis. limitadefaci. quam 

dodrinam ad propoficum accommo- 

davic Cabr.ltb.^.dejitrequjtfnoHtDliesd. 
concluf 8.W./. 

Quinimotcciamfi omncs confcn- 
fiflcnc, hunc camcn corum conlcn- 
lum porticris ndn prxjudicarc, ^^;/7 
faul.de Cajlr. cotif^o. ^ia frujl 
voLi.docuitNevizan d, conj. 12. nu. ns. 
qucm rcfcrc & leqoicur Mihocfj.d.ionf 
.f.26.nM.40. Vcrum hoc ppcimidccla- 
rac Burfat. d confifo.n.sj. uc locumj 
duncaxac habcac in pcrfonis flngulari^ 
bus, quae fangvinis &gcnf ris cancurrL. 
habcnc facccflbrcs, qmbus fadum dc- 
fundorura alias obcirc non foIciL., 
^uemadmo ^um in his terminii lofjuitHr 
P auLde Caftr. lccus vcro in aHis fucce^- 
loribus, qui fa<flirm dcfun^florum prc- 
Harc ccncnrur, pr«:lcrrim vero iii^ 
communicaccfivc univcrficacc. Nam 
cum illa nunquam moriacur, fcd fcm- 
per cadcm mancrc incclligatur, Iiccc_> 
perfonit mucencur, /. proponebatar, uhi 
^not.Dd. de judit . k\cQ confcnfus fcmcl 
ab univerficace adhibicus omnibus 
co/um fucccflonbus prcejudicabic, uc 
pofl: alios firmac Natta confioSP^ fttt; >/. 
Ki»iwjiin.conf.6.n.ros.&fcq. » : 

Prajccrea ahenacioncm hanc adco 
inccrdiclam cfle domino plcriquc vo- 
lucrunc, uc qucmadmodum vafallus 
finet confenfu domini fcudum alic- 
nans jurc fuo cachc, ha cciam dominus 
ahcnacioncmifl:aminvico vafalio fu- 
fcipicns , propriccaccm fcudi amiccac, 
uc rcnficj';^^^^..^^ Ardiz.. defeud. crp. 
/jy.^'. Meritocrgoficut vaft/ius. Andr. de 
Ifcrn.in d.^ ex eadem Lege. tn princ. q 11 c m 
fcquirur Aharot. Prapofa. &Petr. R.t- 
'^^^taU Felin.ind.cap.dilecti.de m.xjo- 
rit. & obed.,Citrt.jun. in tracJat.Jcud. 
fart. 6. n.4.& coijfij^. ubi opinioncm 
^ancvcram & communcm eflc aio> 
&posietim(UarusiK%.feudum. qu^ft. zs. 
iiu.s (0 M.ocipocillimiim, quoni- 
amdominus & valallus ad paria judi- 
caxicur. ^ 
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Concrarium camcn cenuit 'Bald. m 
c.ftcjuii quo temp.miL quem fcquicur 
AfJUii. ibt.F.t fcnccucicni iflam opnmis 
ranonibusdcfcndic Bart; Schencit tn d. 

ex eadem iege. &c ciu!» vcftigii:* inll? 
Itcns Sonsbec.de feud.part./j. n.iSt. Nc- 
quc dubium cfl-,quip icnccnciu ifta vc- 
norfic, cum propccrracioncs.abhifce 
addudas,cum propccr xzyii.tntJ.%. ex 
eademiege. Difcrcis cnim vcrbisiOi rc- 
Jpondcc JCcu? , fcudi parcc a dbm iiio 
aiicnara, valailum illam non ab cui- 
pcorcfcda pj iorc domino rccogno- 
fccrc debcrc ; qua quidcm rccognirio- 
ncopus plunc non ellcc, fi dominus 
jurc fuoprivandus tbrec. 

Ncj nuicqu;im rcfcrc,'c|iiod JCcuy 
ibi dc c6i*JCcud;ncM.cdioIancnfi vcr-' 
bifacic- Loquicur eninj co dc caTu, 
quo neq; eciam juxca (.ontuccudiftcm 
Valcbacalicnacio, acq; adeo illa cun-u 

omni fciidorum jurc convenicbat.Ad 
racidhcm vcroab aliis confidcracami 
rcfteBaroSchenck rcfpondcc. Non' 
icaarquojurcccn/cridominum & va- 
ialium ,dcnon niagna ccjam inccr i-* 
plbs lubfic divcrfuatis racio. Valallus 
cnrm cum i domino bcncficiilm ac- 
ccpcricco inlcio vcndcrctaon ^)occft,' 
quin ipfum conccmnacacq; adeogra-' 
vius pcccac. non mirum igicur cur 
graviiis puniatur. NuIIum cnim , in- 
quic jdubiumcfl:, quinadrcvcrcnci- 
amcxhibcndamquodatcinccvafallo 
vencrabihor dominus fic habcndus, 
quam viccvcrfax.y&». verffalva rrvc^ 
rentia.de miitt.vaftU. quicontum. eilc. u- 
r.ic vcrftc.quomodo enim vafaHus, in quib. 
cauffeud.amit.^i^\mt:s cafus, in qui- 
bus domini ratio habccur diverfa , a 
vafailo colligi c Afflicl.in daifjtfs. 

C^cerumconclufio t ha(flcnusfir- 
macucuciiocumnon habcac, quan- ^ 
dodominub feudum fivc jus (uuitij, 
quodinfcudohabccvendicunacum 
cuna,i.c- cum rcfivc cafl:ro,a(j^uofcu- 
dum dcpcndcc. Curia fiquidemj, 
uc Cujacius de fcud.iikro /, ut. t.^.^ 

nsfaa- 



caftnim»palactom valpranonainj i 
^nb feudnm proficin»ciJr,tf /rxM' 
UKttimMB^di^vtfhmfmiid, '^uandoque 
laaos ufurpatur pro ccrricorio & fini* 
liuf ^of dominikCuivafaUiiiibninL^ 
Incegnim aocem eflb dommo^uc cum 
ciiriajusva(allagti vendac, fcnfit J>- 
€oh'deArdiz.Mfeud.c.i3S %' meriio ergo 
fcut vafallw\Bald, in 1. 1. n.p, C. commurt. 
delcf^at.& in d.^.ex eadem legc* qucmj 
fcq^iitur P4»ormifan.w c.auditif.nu. 2f, 
de frafcrtft.dr tn conpl.3.ifU^.i2. vol. 2. 
AUx,conf.is. ». 21. •vtl.s. (d) Scd hoc 
loco advercendum, quoniam JCcu» 
ptd. %.€x eadem /r^^.referc» Medio]»> 
nenfoa L. Ojmtfi moMbenceaUo^ 
fttdoBemfimdi^receUilK» &|>ecnliari 
conn^enidijie introdoxifibtic fetdimi 
cdmcoria alienari po(iic .* DimimiLf 
idcurLegcCorraoi&jare communi 
mdoramlancicQm aftf^difpoficuny 
Videcur,& quod con fcqu cns cft,uc di- 
Verfosifb^confi/lac, hoc(urenequo 
CCiamcumcpria feudum alicnari po- 
tCriL Idq^|>eirfpicu8 docec Andr. dt^ 
Ifern. ihkyt.rdnfin. qui poftquam dixe- 
rac,quodBarovclCoraes cotam Ba- 
roniam fuam vcndcrcpofRr, fccun- 
dum ufum M.cdiolancnfium fubjun- 
gic, hic ufus fcrvabicur ubi eft,aliasubi 
non cft, fcrvabicurLex Corradi, uL* 
ficuc vaiullus non vcndit ncc afiesaK 
domino invico, icanec domlnas va*. 
fallo invico. -Jgwfcftcoms cft Ahtnrti. 
Trdfofu, & Affin. ibi. Id quod dc fco- 
4o cum coria vendiito didcur ad ufam 
Mediidane^am pacicer reftringenr 
ccs. Hoceciam fettritMarcin.L^- 
denf! dum ex illo texcti (ecalidam^ 
confuctudincm cant^ nocat, quod 
feudum cranfcaccum curia. Quibus 
^di^ip\i)zi!atnifd6hMefionfcdf.2f.f}u. 
t». induccnsprolioctcxcumf;?^.§.r.v 
gddemlege. ucpauld ance di(3:Limfuic: 
& firmacur hjEC opinio cx co , quod 
pleriqjlnccrprecum in cap.i. de Capi- 
tan.ejuienr.vendit. cjusquod ibihabc- 

MUT, yeadica curia fcudum.ad iHanu 
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'perdinen* vendicum oon VideH, nift. 
aominacim di&um fichanc .cradunt.d» 
racionem,quoniam domlHusfcadom 

invito vafallo vcndcrc non porcft , ut 
\ fenflC Andr.de Jfern Ahar.& Prapo/.ibt^. 
Namhocipfo lacismnuunc, ucq; cc- 
iamcum cnriafcudum vcndi poflc^. 
Mcrico igicur dc limitacioncifta dubi- 
cavic Felin.indc.dileifi. & opinioncm 
ncgacivam dc jurc forfitan vcriorcJUj 

c(iCia'itNatt.confs<fr^'f' (^) 

Ucuc hatc fcfc habcanc, non pf»- 
pcerca reccdcndura ab opiniolieMA 
quae & opcimis jurisracioiiibas ibte^ 
za 5e erebnori Interprecom ddcoU 
eftapprobaca. Kosi folum enim joiia 
ifinKlalistezcas»acfliprididnia[iefti^ 
idieiiacioiie finidi cancum loquunrur » 
led 4cleft;Conadi>unde jusift^d de* 
icendit,&qaarhabenir inter LL.i^«^ 
gfhardifuh ti^. de beneficmt^urris tribu- 
jUr»iljfi».beniciiciiduacaxac alicn^wr»- 
nenri prohibct. Inilipcr^inquiccfuim, 
omnibusraodisprohibcmus , ucnul- 
lusfciiior dc bcncficio fuorum miii- 
tum cambiam auc iprarcariam auc_* 
ibcUum fmc corum ailenfu»faccro 
prxfumat : Acqui ccrtum cft,feudum 
ipfum, fivc jus quodin eo hebet do- 
minus , vafallagii jus dJ^om^ plurf- 
mum di^fcflw^&remplaiie diVicrlfni 
cfleieariadominiNon igitur ca,qi« 
defeudb difpofita (uoc^ ad ip(am cori- 
gmpertihere pocerunc, fed cum illioa 
tlienacio nuUo jure interdi£ta (icdo- 
liiitto»&:ret toquihbet fic modera- 
tor &: arbiter,inccgrum eric domitoct 
iilam pro libieo aiicnarc. Qiio dato, 
fcqnic«reciam,omnia, quae ad illamj 
percincnr,five qux ab ca c!epcndcnc,& 
qUodconfcqucnscft,cciamfcndi:mj* 
quod indc profeilumcft, tanquartt» 
acccflbrium una in a'iumtra nsfcrri 
AUoqui cnimcum juris vafallagii ab 
ipfacuriadcpcndcntis fmc illa nullu» 
fscpe vcl cxiguus poflct cfl^ uftis,dar6- 
cur facultas vafaUis impediendi dolw» 
num , quo minds prolibiiodere iiia^ 
diiponcrepoific. Cumtaincttvcnil' 

. . «lile 
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ifiHe^non fic, cum bcncficiqni "concc- ' cft, qubiiiam fi abTq; volunta^tf Wlilli 

dendodmdurasribilcgcs imponcrc ^m^ciim tcudum alicnan 'trort p<o-' 

Voluillc, uc dc curia fua c^nquam do cui(lct,JCcu^ nop cahi hbc, ircrtlinS de . 

rcproprialibcramaAipliusdifponcn- coaifhjmfic, (juamhamripfam Vblun- 

difecuicaccm non habcac. Ouamvis caccm valalji cbnfrdcrafletr fcurVii alias 

igicur inccr dominum & valallumj ncq: cdamtuinVtbnn dccO^iftdHitf- 

quacdam fic rcciproci rtcius finttihcu-' lcctcudum vcntil J^otoill^crj^^jfe 'pr^- 

do, pociiiscamcn cxifiimahdnTt) , ii- pccrieanihiiproflu/i-cfcffeciOM-imdd 

hma cancifpcr confidcrahdlmV/tjiiah^' cb a6tcrm clicr ncch(J:qnBdVahft^iT* JC-i 

cifpcr rcs in codcm fiacu p^^nianfcricV tus pocifiimum confidcrac Non ob'' 

&dominus cuf i5,cujus rclpc^^U fcndii /bc cciam,quod JCceis />? ^^.§. /x- ^adhfk 

conccfiic, rccinocric , ac proptcrca il^ AjV.kocctramad cDnfijctudincmM«>' 

hira una cum curia fcudum altcnarc-» diolanenfitim rcf6rat. Nato ctfi tbtt-? 

poflc,quam ur indccontra otiihcfni' fiifccddoTHain quibufdant^ lcgcCcrr^ 

j\]ris rationcm infcrcnduria fi6, dbmi- ridi fcccflcric,vidcl!cc.c Qiiaiidb fino' 

num propccr fcadum coTiccfium cu^ ctfi^ra fcudumvefadiWf^j^terM ftihicdJ' 

riam eciam invicum recFhere cfcbfcro,' indc^cquicur, illahi ih brtipibtii fcuic' 

Qihbusopcimi convcnichitibabTn- lcgi advcrfari:ncqicciam qiiifcijiiirtu' 

ccrprccibnscommunicir'c6nfidferaca> impedic,qu<^ mihusin cU^ahfehar-»; 

^uxdoccc, multa cum tjniycrficato" cionccumjurc comhidni iohv^hrac^* 

acccflbric vcnire , quar pcr feebncitli^ prtcicrcim cum ex d.tir. th ^/^ea^^^^ fiMh 

hon poficnci /. /. dtfandJotH. ^uxdaml[ caK*vrnif: liquido^appareac, commuhP 

ae/jMtr. ier d&mmMn mtiJU^i-At con'' f^tiabrum ^ri Hb^ t^t xibh^ht^atie-t' 

frdhenr. empf. Sicuc & juTp^atronacUs,' mtr, Jufi:jf igicnr dtJ qiofi felcfi f iii- * 

quod pcr fc cradi hbti pbccfli^etihiutti-.- cericiaim';J>fxccr' fopri dtafoi ' fdeuci 

''verficatc tranfirc Colci.gUJfoperarum. ftserirt$tV'& fcdandutti cam f^dlirit^^ 

dcofer. Ityert.&irtc.fixriKntvnt^.^.yy-^ com cbria alicfiafi ttbflc, cxifiihiartfhc^ 

ProbaC hahc fehccnttahfi^-pi^ccrca- Exfman.cohfiif. infin.JdJ^ h l:\p ficn fir^^ 

tos ii» (^- 1 de daffiH f]Mt n&l T/<^^.Nam' tem.% .Ubettiu.n.^.dt 'cohdi^ tMth^ Be^^ 

<1tirti JCcus ibi rcfpbndcc,rA VcHditibl-' cii4i> ^nfffi.n:t:infn.?artf.CoHf i2. n: 'fii^ 

necuria! bcneficiihh non Condneri; 'vof:t.nih.Alex.conffi<f.fahiah:^e M»rfti^ 

nifi exprefse dc eo a^lum fif , iitiq; (a- detmpe.^^vendit.tfuaft.^sfrinCu.-^Masn. • 

ns ceilatumrcliquic, una ciiti^ CQrhli' iS. Zaf defeHd.fart.7 infin.MotMirti6ii>i^ 

bcncficiurhvchdipbfic;, cliW^ioqui" fuit.?iMf.%.i.gl. jf.:n. zs. Roland. d^f^yL^i 

nbhfufficeret, de co ^flTihi^fl^Pj^Tca' coiff)i.it .yolty^kati.conf^^i kj^V. ^ 

infupcretiam voluncas ^'afaHf h^tfer- CefS^tUj^ff^jt.^v.' Jul.Clar^^^ 

firiacrtcc, acqvadccS fine hacffuftta,' as^k.^.Bifrchold. defettd.v. f. nnv^y^ qtu ^ 

ticfuhide eo a^fVuhi fit, confiderarc- omhes hoc cbrhmuni ThCerpfecunLi ' 
fur.' Ncc quicquam impcdkyquod- caltiulbapprbbckhm, &urueriartVf«*^ 

ftitjerprctcs ejusrefponfi haftc VtiKinc c«ptum cfle ccfiancur.QuJriim^ iidem ' 

«flc racibncmiquiafinc vafall<'volun- hancdbdrinam cxtcndunc, uc nbFij ' 

W!cfcuduma!icnari nonpotuiE: Hjec foliim lotiUftihaljcat, quando domi- ' 

emmfacibadfcfpohfijmifiudatxjbm- nffsi^bHVeuriavatallosvcrtdicquode ' 

jiibdari ncqUic, priufquafii eiWi Vc- cafCl jufa ftudalia loquuntuf i fird & 
rdhiefleoficnftim fucrit: aliot^^t^b-' quandb rctcncacuna ali^s tefritori- ■ 

demeiTorciHtfhHc cranslaraerifjcjub umvckiiViilfalHadhcf^etttibnivctfaHccr ' 

afref itiir,& iUl?fh¥>^ folurti a /nchtCj aUcnlicr ut cx corum Scf iptii litahffc ' 

JCcia!ienamefre,tcdctiamconfiftere ftumefl. b mrfr-.Mif 

nullo modopofle» cxcomanifdliiiii' oxlnr; Dcda-"^ 
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. t^e^lacacuri' auccra bxc Uri^jtacio, minofi fmccuriaVendatparccm fcu^, 

iicioeum Junc^xac h^bcat , quando di, & cum dcmum pcrmicci , quando 

domimis una cum qnria totum j us fu- cum curia vcndic fcudum addica re- 

iim;^uodinfcudohabuiCjahcnac>ncc Aridionc , dum |pmen noh cocunu 

quicquam fibi rctinct: nam /i ^rtcm alicnat. Parccm vero fcudi idc6 ma-^ 

fcudi vcndcrc^partcm Vcr^ fibi rcfcr- gis quam cotum alicnan poirc, opina- 

varc vdlct , hocilbji pcrmillum noiLj tur , qyi^ ohpi cuam yalallo partcni-», 

cUcc > cum vaiallui plures 'dominos tancumC<iUch^poiiaii€em cc)tiiift 
prounoagnolcere^n cenelcuif, n^fjcppriflj^^ 

deri id^}ip, probatur'4iferti %4(. ^\ lnii^]^r/Q iino zgfiic&tft Hoo .4^^ 
<^^»5f^5>fimodp Cuia|pio iuii9fpb> Jl^^,4|jia IradoneJ^ 

enim ex veceri libro moiiiBC>fa§tt||pg^ , liacac^jBiK^iil toiln fte^arft feudah 
ncgaciva )|||;iB^»o;i^:(4umrc;im^ licagja^ica^ve^ 
cumfUf«»ec;.qMO^^^^ tptuq^ quimpars ejusven-; 

ifnwf^flj^frt jjOT^^py^y^^^a^^^^r Frf dacun Quj|n edam advcrfacur ilh, 
Aii^abandquis Ubns Yicgativam abfu- quod inprincipio dicicur , finc cut-ia-». 
iS£cexJa£ob.^^rMz,,Ajjdr.deIfcrn.&, fcudum cuain cocum aiicnan noa> 
Mv4r9t. appareti. dum cx ilhs vcrbis poHe, ut proximca nobisfuit cond, 
coHigunCjBarpncm vd Comiccm co- dcratuni. .Podtis igitur yitiolam iUanii 
cam Baroniam fuam minori vendcrc \z(X\on6x^)fcrn. Aini4tr9t. <^ Civ/if^. g^a» 
polfc nihil fibirctincndo. Nifvcpinu viAwp^ ai^re? :.fef?V!d «ncndafeU 
affirmacivclcgiflenchaecverba^.ex.iisi ij^, jWJI^ ^^W^ 
hocminwc dc{um.erc.pociuffc^ S^t^l^»*"^^^ c^ridi* 9 

c^^rariumppciyis ) p^D^OTin GwteD feudui?#lipito 
fi^niwr pra^er^ U^^ii^ iWflttjfar:^}^^^ ' 

flHQciinprin<ap.di^t^re Ol^fimxM^ twifetcliccac, Oon ica in.^GlM 
CGoTttecudiiieiiiM^di^^q^^^ itai:«uipipftjuri^huji»4uapre»cf,J^ 

c^i^:V^ei5ciui|i4;tttw.^tp,?m^ 5^'^ 
aVenad.,^i tium siWm cuna t<KuO|^ tnpcrmimimeflcexiilimavic, Gcrar- 

fcudumaiienvi potcft, ccrtc hulla-. . «Jus vero de^giivit> uc rcfertur im d. 
iofta (uibf^t C«Upi.> iJiir ittOn curo c u- §. exeadem tege, Oljotl fi fttiaam ju rif 
f ^^ fi^ tomm feudum re£lc ahenc- racio.ncmfupr^confideratam pctpc- 
tur,atqueadc6vcrbaiUa,.fincgacivi; , dcdmus , ilh magis vidctur cflicon- 
Iqgerentur ( dum.camcn noil tocumj fcntanea fcnccnci a Obcrtj. Kam cum 
alicnatur^omniprobabihratiotie dc- , laUchatiocuriar domino huUo jurc fic 
fticucrentuncumprjefcrcimraciopau- intcrdi^ta Vcl ctiam coard^ca,fcd pra 
* 16antcconfiderat^>qua5prohibct^tie libitodeca.diiponerepoffitsFcMd^ 
vaiaUus in varios diftrAbamr dpm^ . Ver^ipfiu8tont>.9|)ix^4cpendec«t^ 
nos,cxiaat>uttotumfeiidumporius>r Uenfl^|i^^n*fido»it^ 
quamparscjusvcndatur. CaVttiduW rcqUirtttvtjcaiimcoUig^^ 
caitj^qi ^Scmte^.JefiUl>4rtJJ^>'.iJif^ ^^miM^i^4i«^».tS^ 
quivulgatxleaiominl»rCttdPi?U(sil»'.^ taW«ie|liittiiadil|4^ fiveacfn^a^ 
ibidccopocimmdmqu«i,«il(wUlM;i Irt^fecmfisrwttmtiinsferat, itaec» 
•li|n v^us^9Wikite4i)^K«i;»t» im cuto ittl nadii9B:ad qucm 
veoderc^itaecbUn doininb hoiC intcr.i lruifirc>remperenima€Cc(roriiimna* 
xrun^/TamverAiiociiciiegmdo. teti8if«ipnMj^%iitiitf poti^s» 
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quam uthacc cxiUoimmucari dcbeat: 
didum cfl: fupra , rcciproci iliius 
ncxus rimilicudincm , quce inccrdo- 
minum & vardllura inCwrccdic,cjus c(- 
ticacine non edc, uc dominiim impcdi- 
acjquommiiscuriam libcre qucaca- 
licnarc. Adjuvac hanc confidcratio- 
ncm^quod JCcus intUJe Capit.qiticur, 
lend. eo in caru,.cumquocuriafeu- 
dumvcadicur,nondiftinguic,anina:- 
inalcm, an vcroinfcriorcm cranstc- 
>arur jrcdalienationcm hanc, modo 
aclumfiCjgcncraliccr pcrmictit. Qui- 
jum6 fi cciam cum curia fcudum in 
qualcm cancum aHcnari poflcc , JCtus 
juxti Mcdiolancnfium contucitudi- 
ncra frufl:ri dirtinxiflcc inccrfcudia- 
licnationcm fmccuria &cum hac fuf- 
ccpcam,ucvclcx hoc vcriflmilc fiac, 
um Obcrci fcnccnciam mac;ts appro - 
^^afle, &:rccundum inamcarushofco 
^diftingucrc voluille. Non cnim hunc 
tcxcum eHe Obcrci, fcd pocius alccri- 
us cujufdam ICci , ipta diverforumj 
auaorura rclatio oftendic , &rcnfit_. 
. Cujaciusjdum eum inter ciculos Iib.4. 
retulic , qui cx variis & iucercis auao* 
ribus conftat-f. . 

Nequc t ctiam rarum e A in jiircj 
fcudali, uc opiniorcprobatapoftcri- 
pri loco rcferacur, quemadmodum.» 
'nrg. c. I de his cjuijiht & hxredib.ftm. & in 
.i,%.fimiUt<r de leg. Corrad 4nintadvcrttt 
larHerar. inc. Imferialen:. rnihifag. 24 
jicerim camcn nonnegaaaus,Gerardi 
ppinioncmarquiorcmcflrc, & aic CU' 
jaclth. I. tit.22. in veterilibro ad d. §. ea-^ 
^ Gcrardi fcnccntia: contirmandx 

t cauia addica fuiflc hxc vcrbarFchoc 
Wk Mcdiolani judieacum cft, & fic ibi ob- 
H lincc , uc non valcacnifi fiaciequali Iii 
quibbfdamcuriisLongobardiaiObcr- 
li opinio vaiecuc ciim curia cuivis fcu- 
fdum cotumdominus vendcrc poflic 
An autem hujus i uccrtaf addif ionis au- 
mt ^ioritas tanu fit , ut propterca ab opi- 
K.nionc Obcrti, & rationibus pro ca^» 
confidcratis rcCedcndum fit, aliorum 
^ cric judiciumicumpracfcrcvn&illa-» 
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tantumdivcriarum curignjm CQnfuc- 
cudiocmrcferat^. ■. 

Hft prxccreafid quod dc fcudo 
cum curiaaiienandodictum cfl, fan^ 
incciiigendum, hoc eaccnus: cflc pcr- 
miflbm domino, uc mhilominui. va- 
iailus cadcm fic condicionc apu dnb- 
vumdomnum,- quaadprjorcm fuir, 
vitdcclsLrdzJaca^jejlrdiz: d c.jff.^.me- 
rito ergo ficMt vafaliuf.\\b\ pofllquam di- 
xcrac, dominum cumcuria l^cnefici- 
um ubiqi conccdcre alii pofic 3 fub- 
/ungic. fiudcac camcn , uclcrvcc ton- 
dicioncs quibus dorainus cft obfiri- 
^us.Kc dc prima limicationc hadenus, 
' Sccunda reguia nofira feudorun? 
allenacionem dominis prohiben;» lir 
micacur, urnonf procedac • quafld^ 
dominusjufla vci probabilidecnuia, 
ucpoce ncccfllcacc cxigcntcvcl rcmu- 
ncratioDis , vci aiiam timilcm ob csu^ 
lam alicnacioncm hanc fufcipicinam 
cameciaiTt invicis vafailis dominutTLi 
Jiis, qnod in fcudohabcc » aiicriaro 
pD flc , fcn fic Eart in i.fi is qtu § fin de pi" 
gnorikJoan.Andrjnaddtt.ddSpec^l. tit. 
defeud. ^erf^$.ifuaTituf.mi>erh ditenart, 
Jacoh. de Ardnc>dtfeud.c.iss % Mcrither- 
go ftcut vafallus. infin. Alvarot. io% prd" 
Urea BucatM.num.j. Prapoftt. in4. § • ex 
taderh lege. in frtncip. Alex. in i. x.folut. 
matrtm, Felin.in d, r. dtteili. de wajor. ^ 
uhed.Curt.jun defeud.part.^nuj.Goipex^ 
in^.item Serviana.nu 44.inflit.de a^ion, 
Joan. de Anan. in confsi. vifis infirumen- 
tis, verf efi etiam advertendum. Barbat^ 
conf.n. num S'Voi.2 Socin fencanf ^num. 
ti.vol 3- & multis firmat. Jafconf 227. im 
g.fundamento vol.2.Natt. confs^7- rmm, 
14. Burfiit, conf.i6o num. yg- Marrahrun. 
ahAnguill,con/js-nu.So.(f) (f) 

Rcquamvis concrarium dcfcn- 
dcrcconacusfueric Igneusin l.donatio» 
nes quas divus. C.de donat.mt.vir. & uxor^ 
qucm fcquitur Nevizan.d.confj2. num. 
fi.in quam opinioncm ctiam aliquaaf- 
fcrc Cravett. conf 241. in rejfonfioneads^ 
argumentum. priorcm camcn tcnccnci- 
am magis communitcr rcccpcam cflfe 

«cc cxau^ 
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ex au^lorifiitibus addu£li$ apparcc , .6c] 
candcm contralgneum dcfendic VaC-, 

■ ^qiuus //^. /1 t6Hfroverf.iUMfir. c.j. num. 
iz. diftingacns intcr fubditum & va-. 
fiallljm. Undc etiam Colligicijr , vaial- 
him & dominum non ka fcmpcr ar- 
quo jurc cefifcri, qoin domino pluil 
qu^mvalailo quandoq; liccac. Namj 
vafallus fcudum ne quidcm cx caufa-» 
ncccflitatis vcndcrcpotcft, cuni do- 
niinohoc pefmifllimfic. Ncq-,fanc 
mifum , pociusenim va&llusadonn- 
no bcncficium,quam hicabilloquic- 
quamacccpillc ccnfccur, uc ibidcmj 
confidcravic VafqHius num. p. Idq; eo 
facilius adraicccndum videcur, quo- 
niam hlcnon de jurcaltcriaufcrcndo 

• vclminucndo agitur: quocaiupluri- 
numlaboranc Inccrprcccs, ucrumex 
caula liceac .• fcd cancum domino, uEj 
dfe jur« prbprio libcrius difponcro 
poffic, pcrmitcicor: Cur cnim nofiL» 
iiOCConcra fl:riclam juris racioncnu 
•probabihs aUqua caula pracftarc poC- 
<ic , nihil fanc \impcdit: Mod6 dc hac 

^3^\ifa t afiter, quamfcxfirapliciaflcr». 
rionedoiTiiniapparcac , ur doccc Cr^» 
inii: ccnf u?. f»- Qra^v^tf^^d, 
€0nf.24i. V. 

Reftringit tciain-liroitationciiij 

^4 iftam Fchn. uc t caccnus duncaxado- 
eumbabeac, ncinrcrijntoftdicio Var 
^lh alicnacionc ifta dccenor reddar 
tUTVquam fcquicurautlor addu a^dt- 
xif. Thoiofan. ^ss- & rctcrc Gabr. UL^. 
ik jiir. qfUfL non toll. concJuf i. nu^. ijy 
Hoc tanwn non dc co iiicommodo 
ificelii^^cndura crici quod valalluscx 
ip^domini nTUtatione fcncic. Nartu 
cum nunquam noc c}uv intercflcpu* 
tecur, quotics d^onoinus mucacur^c^rjci 
iipfopccrcacciam trx caufavafalhimj 
•aheftafc non poflcri nufqtiam iQais 
«ftcc timitacioni fupta addud« > &: 
qnod confcqucns cft , cum major fit-* 
habcndaracio do^trinjc commu/iiccr 
Bpprobatx, quamdcclarationis a^«- 
linoaddittr, illahanc penitus evcrte- 
tct. Utigiturutriq; locus fit, potius 
FcIinircftri(^io codc cafu iiiccUigcsL- 



T F. R 1 I 

da , quando practcr incommodunij 
quod domini mutario fecum aifcrt*, 
jus vafalii proprium dctcrius reddi-l 
cur, ucis non fic cadem conditiono 
apud dominum novum , qua fuic a- 
pud priorcm, qucmadmodum in finc 
primsE limitationis diOumfuir. Non 
cnim facile caufa canta cfle potcft, ul^ 
proptcrca alceri jus fuum aufcrrcvtl 
diminucrc licca£_». 

Tcrtio limitatur rcgula in princ 
firmata, ut t non proccdat in co do- 
mino, qiii juraprincipis habcc. Hunc 
cnimdeplcnitudincpotcAacis, quaj 
pracdicus cft , vafallos cciam invicos iri 
ahum cransfcrrc poflc, ferjft Joan.dc 
Anan. in conjil. Si. vifo mjlrton. & ibi Bo- 
iogn. inaddtt. Socitt.fen. confil. ^ num. ip. 
uoLS' J^fconftl 227. 'vol. 2. VarifconfiL 
ss- num, lo^. vol. i. Natt. confil num. 
S. Roland. ^ Vall. confil. i. num. Sp. vcl. 
Cabriel.tnd.loco num. jS- Cg) Kclicctl;' 
concra niracur Nn'iz,an. d. confil. 12. nu, 
& J^i. & fiq. & Cravett.d.confi/. 
2^. loquuncur tamen eo de cafu , quo 
Pcinceps fubdicisfuis promifcrar , fc> 
illos alicnarc nojle , acq; adeo cx pro- 
prio contradu dcvin(^tus crar. NorLA 
igi,tur mirum,cur a propria; obligatio.j^ 
nis nexu cciam potcftate abfoluta e^ 
mcrcfenonqucat. CumhacpotcftJ 
cc fua contra quam jus ac fas cft , minl 
me abuti dcbeat , /. relegatis depcenis. l, 
HeccaufisCde appel/at. cum alminhanc 
fententiam coptofiw adduclis a Nevf^^n. 
Cr Cravett^ tn loris citatis RirninaU. 
jun. confil. qua dc rc a nobis ctipnij 
ahquid di<^ium imzquafi. ^o.part. 2. Ac 
in propofito dc co tantum agicnr» 
qucmadmodum Princcps jurc fuoj 
proprio, quodin feudo habet, conti 
ftriiJam juris rationcm libcrius uta- 
tur. Quancumvis igitur poceftaci ejui 
fircnaita laxanda non fint; ut quicquid- 
libct, liccat: nontamcn itacoar(flaii 
potcrit, ut de fummo jure quicquanu 
rcmittcre,&: de rcpropria ciifponcndi 
facultatem hbcriorcm fumcrc incci 
erumci nonfic^. 

ift 
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t6 ' tft prxterCa quarco loco t pro mcn nihil impcdic, quo minui con- 
Iimicacione hujus regulje obfervan^ fcudorum ica obcincnt j inccrim ca« 
dum^ quod erli domuiusjusruunijj fuecudmc incroduci poflic, uc vafal- 
tjuod in feudo habcc,invicis valalhsa- los cciam invicos alicnare liccac. Kam 
jcnarencqueac, nihiloniinus ei pcr- cum jus ipfura fcudorum exconfae. 
mifTum fic^i/lud alccri in fcudura con- cudinc proVcniac,concrariQ cciam ufu 
cedcrc &fubin feudarc,pcne$ fe reccti. facile tolh cur tid^ in ^cte docitit Ahh» 

10 domiiiio dii^O » mifittfi Sdld, ine^JiMiUmMpafcrtft.FelittJrt^ 
mfirtihd,feitd^tJifv^mfeiid$)niiit^M, ' i$L9»dkmt^ef tt,ijr'^d. JafconftL 23.it, 

^Hi ftCm MK. tii, eftti m bmm MViU, S^eimjim, certfp^, u, voL », 

jfeitHtiftidmcitMt, Ahkitt eonJiij.qttMji, Jiii^*ni^^^,m,t7,Xhy(^mto6 notu Qf ) 

^oeLiSiemtettet Affli^,4mdi%,ti"etMit ^efuefimt > ^ui tuoiciplkin jom fen- 

li^.nHm.4.Jaf ineoifU. 227. coL 2. verf tlalis tdilpojieionem gcncrali conino- 

I ^wmibfeeit^veLi Sigt/mund.LoJfredJm dinejam fublacam efle aflcruemnL»» 

jf/. ^.prdteredDme^tttOtfi^. tonfUsstt. Hqcn. poil ^aid.in d. §. ^t^demlege^ 

irj, Cravett.tonf.jf.ti. yinm. ^zj.BHrfat. cott^ ' frofitetur Decius in L debitdret C. de paSf. ' 

JiLi<fo.nu.ss- Kclicct Vafquiui lib. t.co»- CephaLconfLs^Q.n.ss. & Marcabmn. ab 

trov. illuflr. cap.^.num.p. dr cap.s.mt.s.& ^ngutL confti. ss. nu. 7S. veruntamen^ 

Menoch.d.conjtl. 426.7mm.2Q. concrani- J^ald ind. loco non dc alicnationc va- 

tacur,non camcnpropterea ab hacli- fallorum, icd dc alicnacionc jurisdi- 

micacionc rcccdcndum > tum quia_> €^onis loquicur, & concrajuriscivdi- 

commumtcr reccpca, cum propccr .lisracioncmincrodudumc(rcaic,ut-» 

raciones a Crayecc addudtai. - ^ienari poillc : uc proinde Decitis , & 

Ouincddo^rtna^loeamnoA qlti aim ftcfuQnniTk ando^ 

*)iabeeindoi]ti|ao tophyteiiftos.Kam ' «ittfi^Hdeannii; ^i^t igicui^^ec^- 

hanctiusfttnmttiamiavtc6l£mp|iy« liaimcQalaanidinGmad.hoc reqoi* 

^|eataprpIi^cq :alienare|>.dAe,j?ji^ Vonrafii fbpi^-cicad> '9^j)v'4Mr. e$t 

Sfeemiater m itit.de Uedt,%Jmme MHqmMj^ pfdjiki. lr^}feMf, is, mmmt. /7. AS^ 

^Jie,fS,^mem fiquitur JeMm.de JmmoL - ntixMm, Tomft2,mum. ng. Crivett» em^ 

li. $»e.f»tmit.in gioff.2.iocdt.JafimljM,iX •^4i4toLtJ^liiU9H^ck.confti,2ff4Mm,49,& 

kjur,Emi^hyt:IifJilt,2i Bi^emfir:i^^M% tonfi.s77' ifffi»- & confii. 424, leimter^M» 

^xSr.^ttm.t^. iibi cciam phiribns cxpHcant qu«ad 

. , Dcniq; qu3c dcproliibita alicna- tjufmodiconruccudincminttodaceil- 

lionc vafaliorum lindcnus dida fuc- liam (Inc ncccflariaytf/^ f^j 
j| mnc,iUat^ccundum jus communo ' ' ' 
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. Sinidms UlriGiPiftoris» Hartm. F. 

Ca) Adde Vet.Heig. qudfl i^.num r^. If) "Liteffeig.d.quaR. ip. nm. (7, 

pert.r. ubi maceriam hanc cx. pcQfcHo fg-j. ubi dc pcrmucacione cx ucilicacc 

lt^iidii,Cacheranconf4g.n.7. » . • &Coramodo cam dominorum quam 

(h) Caciieran.conf.4.p.n.s. Ve(aU6ldinihCbtaC^.M«^<>/>//y. ^ //j. 

(c) \j9xhHeig.d.quafi.tp.num,ts, (g) CdchefMmxenf^fi^m.jfi» '^' 

(d) hitiit€deh&dpt.conf4p.it,2» (ft) JIeigimd.qu^,tfi,m.^CMebe* 
lo eademh«i(icac&vari^(o tMm.tomf 4^.^.4. ' 

. t»^tiCMehttMn^eonf4.9MMfiemm.ficiq, Ji{^ . Vidcctiam Qtehrertot. tL eeitf' 
qaiyidendas HM^.&Jeqq, 
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Ji^ U jE S T I O XXilL 

SI LINEA, QUAM FEUDUiM 

iN DIVlSiONEPERVENlt/iPLANE DEFlCi- 

at, anrcHqux linea? omncsa:qualiter,admiccantur, an vcro . 
? .. . ^raduuingprxrogadvafcrvccur^adatplicaCir./.ijfe • « 

* . ^ ..' »4tficcejffe/uL \/ •■ 



1,^ |t » 



H n VL M A H l 



4i 



»t y l / f. » 




quod femtl ad Uneam tliqMm 
• ■'. ftrHtfU , m ea manet quam^uf^m 
. ^\ iyffif cx. taUnea extat ftuquie tx 
. diii/isi &.qM fit ratf.Etftjmeri^ 
tft Uneg mdt¥erfas fibras drvifafh 
)$»j.^!ffdf^Uii^itta ioudefiaatm 

11» feMdifucctJffone adtopmftmmimnMT 
fHnS^fiipicem re^tendmmptlim 

^ ,^ quamadprimumacijuirentem. 
Jfp jMit A/lualiter paritatem jurie «flendrt 
' " ' ^graduumprarcigfUrpai^excludit 

• ' ' 'Mimi.>i. -^- • •••••'-^ ' 'f.' 

* fhxiitiitasprifhiaeJfuiremkwmkilM 
di^imSi in feuderum fifcf^^tfitttm' 

fiieratur.qu4tenus tameni^biecre' 

Quidt9feiidok^re4Mo(it^0dm 

cum^iji^^^^^ ^uerMndamdi- 
'■• fiinguentvtm refHtntiir /nmu^r.Aw 

] Sy.^-^ArisexMmittiu^ 
^^iisieelaratur nifipaQainvefiitura re- 

p!t^nenf 'n.s7Jdem 6htinen^j^0^ 

doex p^^ofirmatur.n.4^. 

" ■ -oiipaimi^iimdSmf 

dtMreditariti iuti,ii, ji, ^ nUSftt^ . 

n.if. Declaratur.n.3^. \ • ' ' 
#• Infe^do antiquQ ratione primi acquirentii 
^mnfs duun^ur dejcendericSfpecl^^ 

: ''11 1 ohtineti in coUatertm,, 

^ . 'iimmultrafrttriemfiUu nmiot^ 
■ ■ " • " ten£tur.n.2<f. 

^roximttas ff-ayatais ntn ff^ssitHfi^ 
' ^fciwHm itina i f Mr.» UtttaSitmm 

• Ar.;- • tfsfintiantn.4Z.duUarttturt4tKfm 

n. tJ.fed vide n.4).meUHS n.^-^f. . 
W» J fdeicom.ad feudum valet argumentum 
44^ infiudojisrtditariofufidj q^uem tjfe 1/4^ 



n 



. redem ffimi acquirentk medlMK 
^ bus autecejpjnbusff^ii € iaifi rcfu^ 
^ia bartditate defun&i. n. is» MHi 

n.4(f.Detlaratur H 47. 
Teudummixtum Vulmo & atiis ^fradfi'. 
•dJtjiUdorum fuccejyoKc gradtts jeinhdum 
' jus Longobardorum cmputantn^ 
. ,^ Jecimdum4iuofim.$febjeQ'toHibm 
' CothomanmirAUorimrc^ondetiit' 
■-' - ^ -'■! n./t. Communis tainen cpmio cH in 
oontrarium. num. Z4*& /t^.t^ijKC» 
I rTj tr'u.'ttum,4S. > 
t0,. -'»imm^^onf,dvido 0Wf^ftcAHt* 
- V : * ; • .' • I ^fttibus communis fintentia fcquert 
-"^^ •! • pr^fertim qHando e* confns^f di" 
' ' * nt e^tcorrobarataii.2oi^maAtT}ri 
• V i>i/nMr«lil«rjii.2K'' ■• • ' l. 
'^^^Oti^ttiedo.potiiis 'm\fm£t iptaitfim 
fcriptum attendiear. ' •. 

.4**-. . '^twfiiontsfeudaUsfismdimijm^ 
regulantur. ' ' ' •' * 

j^M |jCn fuccffiionj! defercnda fempir perfonk 
. ,itttiin6 defunm-i^tidimr^il^km 
proximiorfncccdit. 1 
aj. Infend^rum fuccefisonegraJkf fecundietft 
. ,jHS. creile nonCanonickm computan" 

. . : * ' fiir tx confmiftiH fi^ifi^J^i^f 
fuccedens patrm txtMU.sittiriim' 

^ fratris ncpotes.n- 2y. 
Zg* fraintm jjlii joli in feuiis fuccedentes m 
' \ -Cnpitinoninfiirj^esJucCedHnt. 
dpe- HG^ fekdortim fiiccefiitne^roxtmior femc 
. . .ptr txclNdt^^ rmtdovtm txuftid 
\ frdtrtbiu&pAXrumfiiik. ' 
Xj.De-nat.fuc.fviid explkatur. '-^ 
Dd.obiter & perfvrJJorie bifutntcs nu-i 
msrtrum mrecenfendie auUvritd' 
> • . tAjsmjfatiMiit^fedprieftrHmm^ 
materiam txprofefib traSant.n.f^. 
Crayett.conf. i>\ r.refutttur. 

^us LotigohardgrhmptifitiitbodUfi^' 
liatumt • • ' ■ ' ' 



Jo. 
dh 



Digftized by Googlc 



Q^O ^ S T I O X XIII- )•! 

QUando de fcudi fiicocffione dtvifione pcrvenirf dcvolvacur^ 

mtercollaceraiesqiMeftioii^ cxdujisrdiqivsiiBciayquiBli^CKA pri* 

cidic, illudinccr oQinetoOii» mo}ioqiiireiire*.provcncrim,conimu* 

flar , ecfi primi acquircncis nem ramcn cum ulcimo defun^o 

pociflfima habcnda fic rario, ade6 uc o- ftipiccm non habcnc. Unde hoc cafii ' 

mnes ex co dofccndentcs admictan- non cam ad primum acquircnccrru 

riir; quocics camcn fcudurapollpri- quam ad communcm cam dcthu^o' 

mi acquircncis obicu,divifioncfada, fiipiccm rclpcdus habccur utpro- 

uni cx defccndcncibus cjus obvcnic-^, batUr m capit. i. §. hU dcfiLicntibm. dc-j 

1 cum t id in linca ad qiiam pcr^^^cniL/j ff^Md.frcc.Sc mukis fi rmac AngeL corfiU 

pcrpccu6 hacrcrc, &addclccnderttcs /^'t^.wiMw./ gcncralitcrconcludcnsfuc- 

ejus porr6 tranAnitci , ncquc adaHas ccfiionemfcudalcm io fiipice fundari, 

lineas cranfire , donec ah(}uis cx eaii- idquc pluribus ofteadi ^fuffi.i. mmm* ' 

' nea, adquamincfivifiogileperirciucj»' n^.MkM. ,,; 

ixm:ttxc,ttkrfkaxah^%i»i:t*dfmtti' , . ... ^ • .2 

A^r/€aJlartutfidoitthesl»feadliteW ^ .^Jjeci^quand^Uii^i^^^ 

Kcr^ rwsenn» cdm alibieiSitiinlo:^ ric«casc,us, cui fcudumcxdivifione 

cis »aaldt>6il cirandis unOofem- obvcnic.pcnuuscum omnibusfibris 

AimUnm cftqminrcapci^iadiflrco; 1'^'""^ adcommuncm^ 

•vtiac.Racioftemvcr6cia«hanccflcVo- «'P^cm camhneardcficicnccsquam^ 

lunc, quoniam ncecbmnib. -^-primo ^^'^*'"*" Imcarum rupcrfticum , quac 

acquifltore defccndcntibus p^a^ A^cccflioncm pra:ccndunc,afccndcn. 

cjus ius qu«ritnm ihcclligacur.fjuia fca. ^ fiquidcni pr^rccr pnnumi ac- 

mcnis , qui divifionc fci6tj c(^nf^nfic, qprcnccnialiu^eommunis parcns fu- 

«t feudum alceri obveniac , hnc ipfo fi<i;cft iinho^rubfiftcn^^^ nullaali- 

jurifuorcfpcclj ejusadqiicm fcudam hfleyumcxprimoacquircnCo 

pcrvenicrcnnnciaflcacquc.duulium" PWj»«na«*COWiwm babita cacidneb- 

cranstuUircccnr^cur,quippccomdi* W*fi««o*communisp#reMnoiLs ' 

vifioalienationis fpecies iic,//iC'r<«^ iMpcrcfti tom dcmum ad primuinji 



fcamiirontttr,ijukmdiuUlei'4fliiodti- jn«nemcumJmcadcficicnceftipiccm 

vifionefcudumconfccumsdliKidee n^buerunc , ad fuccefijoncm admic- 

cendcnccs cfus ,fupcreruic.* prooti '^'^^"'s vcrbis proba- 

Iia!iCra'cionemt)oftaliosi5i^otikiusci'»' W^^-^-^^f^^ fi^^^f/^^d. cum aic^ 

^xttt ^odn Marc AquHM:mfefitJ% (i» M omnibusexhac Imearadquanu 

^uidfitMnfummprinap. num m. &fecf, fsudummdivilionc pervcnic; dcfici- 

t GdHui.dc iiher. &pofhHm. & Pctr. An- f »"^^"5 , omncs alix iincx (vidcliccc-. 

itn. AnzufiL confiL i. Ubr., /. mmufr. « P«:»fno acquircnte canquam com- 

(d\feud,Cd) ■ f > mMniftipttedcrcendcnccs)»quah£cr 

2 Idq;ta ]e6proccdic,ucficr3(flu vocincur. Ecp.cr^exchuncidcmdo. 

rcmDoris lin^^acjiis .^.dqucm feudnm ^^^^ omnc!» mt^rpp. Idq'; tim in fip«i 

in divifionc pervcnit dcnuo in ahjs fi- docx paao & pcttyidencia,qutoftt> . 

brasdiduaa&prop.igacafic&indi- iWWwno, pbtinc^. Licec cninu 

Vifiohe feudura ad unam eorum rur. [^^j^ harrcdicario. quis magis ulti- 

fusperveniac.caqucpofteadcfldat^." modcfunaoqLaminfeudo ex.paad 

tum pars dcficieticis ad fibi^-ab co fucccdcrcincclJigacnr, camcn in ho^ 

defoendenceftadqiiQiiifeadmilfkXpri. Vfo.^am f<^do jwrcdicarioiili can- . 
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cum ruccedunt>qui communem cum 
dcfua^o f^ipiecm habucruTic,ucdo 
claravi f /ir<<3'^./. numero, 12, 4.7. ^S- &s>?* 

Scd Mc difBculcasexcoincidic, 
4 tjuod ctfi ( uc didum cft; lincx f quar- 
dam a prmimo acquircncc auccom- 
muni ftipirc paricer defccndanc , fxp^ 
camcnevcniac > uc graduum compu< 
CaciODC fadtaquidaminunalincacxi- 
tlcn» gradu proximiorific dcfun^lo 
quamalii, qui ccfi gradu rcmociores 
finc,nihilominus tamcncundcm cum 
illa hnea , cx qua is orcus cft > qui gra> 
dus pcoximicacum allcgac , commu- 
ncm ftipiccro forciuncur. Qujcricur 
icaq; ,ucrum is cancum,qui gradu pto- 
ximior cft , admiccndus (n,an vcrp \\- 
ncae omncs cx cortimani Hipifc dc(^ 
ccndcnccs nuila prxrogaciva gradui 
racionc habica ? Jn hac vcrdcbntro- 
VcrHa potilTimum vcrfacur ccxc. ind.t. 
l.dendt.fucccjf.feud. abi difcrtis vcrbis 
habecur, quod hncapofTcflbrispcni- 
(us cxcinda, omnesalixhneiti^qua- 
liccr voccncur, 
^ Di^lionistcnimhujus propric* 
las omncsGmulvocansordincmftic- 
cellbrium & gradus prarrogacivarru 
pcniciis c\<^\xA\Ztl:mtcrdttm. mfrincip. 
de bdrcd. injlU. t. qut cum plures, nhi Bart. 
dcvulg^ &pMp.jMf m4.jin.nMm.fi.-C-.dtJ 
impub. & aliis fubjVit. CUrm m%. tejfu- 
mcntum.quaj}. So. num. 2. Idcoqj pcr il-» 
lum texc. in hanc fenccnciam , nullam 
VidcHccc hoc carugradui.im prnnroga- 
tiVam connderandum cfle,rcfpondc- 
riinc Signorol. de Howod.confi^.ctrc.fin^. 
i& conf pj.int.conffeud. Alb.Bfun. Jo. 
Campeg. conf.n.num.t?. &rbid. conj.72: 
Coneus uti cum appillat Tiracj. de ntro^^ 
retract.tit.i.% li.gl (^.num.^. &Jenfit Jo" 
fiph Cumia.in repcfit. c.ft alicjuem. verb. 
proximior.n.2S. CbnJlit.rtg.StcH. 
f ContirmatUr t delnde haecfcn- 
tcncia ex eo,quod a plerisq; rCccprunfi 
cftinfeudorum rucccnibne proximt- 
taccm non rcfpc^lu ulcimi poflcflbris 
c|^fundli>fcd rcfpcdtu primiacquiran- 
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tis confiderandum eflTeJra QynTitBMid,' 
velpotiitsmterccnfliaejus Fhilipp,de Ca^ 
fat.confi)7..nnm.i.voL2.Caiderin.conJ.ijii 
tit.de feud, Ang.c^nfno.Ruh.conf.gs. ifL> 
fin.ParifconJ'.2.num.^7.& conj.j. n. if. & 
3g.vot.i.&conf(fs n 2i.vol^3 NattaccnJ^ 
i^SM.s.Tiraq deretracl tit .i.%.iijtttr*: igu 
Didacpracf.quajl. cap 13' coi^.verffdil- 
le textjienoch. conf.124.ns4i Decian.confl 
itj.num.g.voLs.Jofcph Cumia.in rcpetit.c 
Jiatiquem.mverb.defunnonu 3. Aquitia. 
in d.% & quidftantum.in prtnc n.175. 
17fi.de Uh. &pofth.Pet.Ant JePetr.de fdei- 
comm.quaft.ij.n. tfo, & Peregnn^eJidei 
ccmm. are.j/. nu.jfi, & IjancfintentianL» 
muttii defendit Cravett. confjfjo.per tot, 
eandem fequitur D.Gai! obfrvat.t^p.nit.^ 
2. & ohfervat .ij4..num.2. iib . 2 & navif^ 
Jime Vultegusde feud. tib. i.capjf.nHnyiii^^ 
verffrcximitatem autem. 

Idqj probacuraliacommuni la 
tcrprccum calculo rccepra doftrina 
tqua rraduur, in fcudis non ulcimi^^ 
dcfunito fcd primoacquircnti fuccc» 
di , r / uhi Dd, de feud Marc)),giof in e /• 
verb.Jratres &ibi Prapof.in%. &qui.i. > 
»um.i(J. quifeud. dar.ffjf.J^m, in c. r, ^ 
hac quoQj mj.notab de fuccejf fend EaJd. 
inc.i.nnm. 2. de fuccejf Jratr.Jrf inl. is 
poteHnum.36. de acquir. hared. ufq; CO - 
uc cciamfi fcudum pcr milJc maRi 
^mbulavcric , lcmper camenultin /us 
agnacus primo acquirenci fucccd:,TO 
rntclligacur , uc ^iizAnget.m conjiic.^iu- 
pier.7 mc.i.num.14 deJcud.Marcii.Parif. 
eor^pj.num 20. vol.$. Noii cnim cura-j 
mus , quo tramitcfcudum tJcs&cndWc 
lcd quod fitprimiim cjus princjpinm 
&pNmaradix6cfundamcntum., ui 
^iii B^id.in c I. n^m.^.-dceo qui ftbi & h 
red.fuis m/^f. Ec in fcVdo (ucctdicu 
non uccx nuncfcducex umc.i. c. ut_4 
cemporc primacinvcftitura:, uc dccla- 
TAiCoiteg Boncn inter ccnJCun.fin conj. 
J0.cotjf.&io.(]uod ^ckvtP.,fri/tnd.cijnf 
oj.numifi.vots. Ccphdt. tcnf4.num.4d, 
Decian'conf.ii7.num.^^, (^*piurih. cxpiH- 
cat. Marm.Freccdefeuj^ i,b.j ///. dedf-> 
fer.ffHd^jf paa.it 'hared.dijf^r.i 
i Idcoqi 
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Ideoq; f in fcudo anciquo habico 
rcfpcdu ad primum acqu^rcnccm o- 
mncs dicuncur dcfcendcnccs,*/ docuit 
Jacob. de Uelvismc. i. de feud. Manh. 
quem jequitur \^fpot.^binum.\i4. dr 
Curt.juft. de feud.^art. i.quajl.-g. num. 7, 
C>- frobdt Thom^ de Marm. dc feud. tit.2. 
n. JS.CUr.in^.feudum.quaft. /i?. mm. 3. 
•;Ar;J>?.inquicns, ho.ccalunon proprie 
dici, quodagacur dc rucccllionc col- 
icerallum, lcddcfuccclUone alcen- 
lcncis delaca vircuccprimx mvefticu- 
J^. Idcm fcnflC Vfefenhec. dcfeud. caf. 
r^. /v/yw. /p.inquiens, collaceralcs pro 
defccndcncibus haberi : F.c hoc novil- 
fime cuecur VuUejuidcfcud. lib.i.cap.p. 
uh\ num,io2. Ziz, quod incer cos > qiua 
primo acquircncc dcfccndunc, fic fuc- 
cclfio nonci^m ob id. quod fe invicem 
L agnacione acnnganc , quam quod 
f pnmoacquircnccdefccndanc : Nani-j 
lucceflio in feudoica comparaca e/1, 
uc arltimetur ex primo acquirorico 
jioncxproximcdet"vin(flo,^cd primo 
. acquircnci fucccdi dicacu r, cui fucccf- 
iiirus non c(l in linea coiiacerah ied 
dclcendcnci.£//»^. /i?-f:. verf ^^od igi- 
tury fubjungic, quo4 ,dicirur, fi feu- 
dum fic anciquumj ncc defundlo finLj 
Jibcri fupcrlliccs, proximam fuccct- 
iioncm ctle colla^crahum , id dicicur 
non jurisconfulcorum, fcd yul^i mo- 
& opinionp, quam JC.cUca uiccr- 
..prccaJQ^ur , & ad tcrAxin,os juris rcdu- 
^cunc, 11 fucccflurus iprimo acquiircjj- 
, ce fic progcnitus , quod niliilaliud cft, 
quam quod dixi colUccralem coUacc- 
rah,cx nacura fuccenlonis > fc^idoa 
confuccudimbus fcudahbus daciK, 
non fuccederc fcd dcfcendcfUem af- 
jccndcnci. 
I..- Hocigicur riancc, porroindecon- 
jcclariumeft, quod ccfi unus exhis, 
qui ad fucceriioncm hneac defuniflx 
.adfpirac,gradurcmociorfic,quari7: ahi 
in i chquishncis , ex eodcm ftipice dc- 
lccndcncibus, quia camcn hoc cafu 
pcl primumacquircncem , cui poMiri- 
Hium fucccdicur, habecur rclpc^^lus* 
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atq; aded dc fucceflTione cjefcendcn- 
tium in hnca rcda agi tur,hoc iplb, rc- 
pnefencacionis jure, in iocum patiis 
lui ingrcdiacur, & hac racionc una 
cum rciiquis aherius linca* comn;u- 
ncm curaipfo ftipiccm habenci;», ud 
fucccffionem admicccndus fic. 

Nam quocics delccndcnce^ f fucce- 9 
duncafcendencibus in hnea veOa^cum 
fiiius fempcr in locum pacris fui in- 
gredicur, & jus reprxlcniacionisinin- 
tinicum locum haberc foiccuc proba- 
tur /. verf. fi tanuninauth^h^iro^, 
^ abintcjUt^ venient. & in %. item uetj^' 
jlas. §. ita tamen.Injiit.de hared.quaai w- 
uJiat.defcT. 6:fiftfitg(,iff%. wultii. ixjiif, 
dejmccj^ Tibcrt. quam fequuncur 

Jaj^ litSuluet. in ftuth.ffcsijr^ures.j^n 
fn. C. dtfuis. cr i^git. Alvarot. in c. /. iwc 
qH(uj^.nurn. 4.. injin de-his quifeud. Aar, 
foJL libi uit, quud m lucccflionc dc- 
iccndcncium per Imeam reiflam fuc- 
ocfiio cxccndacur in infinicura , quia 
rempcr filiu? fucccdic in locum iiii pa- 
trisprajraorcui., Deciusconf ^p. coL i. & 
conf. 217. CMrt. jun. conf 22. num. 2.dr 
confiS4» S'Goz^d. confsfi.nuj.Rub. 
confS2. col.fin. Parif conj^jo.nkm.js. & 
feijq.vol 2.Socin.jun. conjl iKS.nu.p. voLt. 
Didacfrac}. quaJt.sS'. ftt*-S- verfnono je- 
cltfis. CabrieL Lib..^.dejucceji abintejlat. 
conclu/j. nu. iS. Potrfim conj. ss-num. jy, 
. Jojeph. Cum. in c.fi aiiqMem.invcrb.gra- 
dfi.num. is. ubi hanc opinionem ve- 
riorcm & commuhcm dicit Nannf/oia. 
jdefejtd.iib.2.cap.<S. & compiuresaiti citati 
a Cipljal.incofif 1s6.nu.21. dr conj.isd. nu, 
^.cr co^f.iSP'H.42. Tetr.Ant.dc Vetr. dc^ 
jidtiicommujuaji .ij .n. sj. qui omnes hoc 
communiccr rccepcum dle cefiancur. 
f . c liasc vi d c cu r e lle rati o, c u r in d.c. i .de 
K.iturjucceji.feud.omncs[mcx lequali- 
ccr voccniur,quia videliceCjUC dic^um 
cfl:,in fcudis^idprimum acquircncem 
cancum babccur rclpc^lus , iS: omnes 
ab eo acfcendcnces iUi fuccedere in* 
tclhi^uncur acq; adco proptcrjns rc- 
pra-icntationis cundcm ibcceflionis 
gradum obtincnc. (b) (^) 
X c c 4. Non 
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tO Non iciunt f quidam , qui czifti- 
inenc> infcudorum iiicccfHohe pt^ 
Ximicatem ultimo 'defimdi .pddib 
quimprlmi acquirentis conliaeran- 

izmtdrg' c.i.verfhU crgo/defucceffrat. 
VorchoIt.de feud.fdrt.2jt.s4. ca tam c Vlj> 
opinio fcnccncia: huicnonobftac, fi- 
quidcm ucrumq; firaul confiftcre po- 
tcfl, uc & ulcimo dcfundi &primi ac- 
quircncisproximicas refpicicnda fic_>. 
Ulcimodefundiquidcm eaccnus, uc 
iciatur, in qua linea feudum exCiterit> 
<cquisnam cmnffio>'ftcundumea^ 
quxfuperiosxfi^bfliibeicdlittimn^mj 
i^|nadoius(Hpitem1ilsibaecic? quippe 
«uiiii li ibU admitudtttit>ft,^ ultm 
*. defniiQb pdr coitfinimem ftipittnaLf 
conjun^iimr. CdmmuniaatemlH- 
piteinvenconon ampliosprdximitas 
ultimo defiin<^, fed tancumniodd i- 
denditasftipidslnfpidtur, & pmnes 
cxeodcm ftipitc dcfccndcnccs admic- 
tuncur,prouchanc doftrinam dccla- 
rac Vulc. de feud.tah.i.c.p.num.iu. verf. 
quodfiprior ilUfententtA. ubiaic, Proxi- 
micaslincaeacn.imariir ex proxim^ dc- 
fun£lo> proximicasgradusautcm rn_j 
ifb linca zllimatur ex primo acqui^ 
rcnccj. • • 

< Eidemfencendasifiud tertioiibtu 
' mtiS^Bioassx Wle^^^ quod eciim 
infiddeomYfiii&s Mhdem fiifccedcii- 
drracionem^deanxuarobfervariNam 
qu^od cciam in his proximicats talntlmf^ 
snod6 reipedn ccflacoris gravancis, 
non autcm rcfpedu gravaci ulcimo 
defiin^ > confideranda fic> (cnferunc 
gfLBurtol. & t>d. tnl. cum itd. §. infidei- 
€Ofhmiffo de legat.J. Bald. in l.peto. frd' 
ires eod. tit. Jafc0nf2is.njt. vol. 2. t. (jr 
tonfisp. nu. I. i'ol. 4.. Deciuf confi. 
eonfs^fi. col.fiti\ Ruin. corf. iQS.n.p. vol. 
2. & confi^z.nJs.vol.s.Alciat. £onf.io2. 
n.7. & s.Socm.jun. confitss. n. 70. vol. 2. 
'Bidac.fraci.qHafi. cap.js. Roland. a Vall. 
^onfyo.n.^s.vol.s. Cephal. conf^sfs. n, jo: 
Idenoch. conf i24..RiminJun conf 24(r. 
n.27, &sff' & conf. (f77.n. <0r. &feq. & 
€mi^m9S4Mcit4tiiitkefkmJm decifc^. 
■ fitr* 4m*iff&ir.4efd«icmm. quafi,M, 
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n^.&feifi^.*&fMgrik:i€pdmi^tt^ \ 
^^/^^.irj.qgonim|>lenqvdc commu- 
. ni fencentia. proficentur. {e) ^dqnef^) 
in 'fidcicbnfmiiflis ob tandem' racib* 
nem incrodu(f^um ert-,obqOam infco* 
dis idcm rcccpcum eflc diximus , q nia 
vidchcctiti fidcicommiflls pocius cc- 
ftacori gravanci quam gravaco ulcim6 
dcccdcnci fucccdicur. l.coharedH^.cHim 
fliadevuigar. Hinc ccfam in fidcicom- 
miflis,quiadcfucccflioncdc(cendm- ! 
tiuraagitur,jurircpncfcncationis iiu ' 
Infinitumlocum cfic conclikkinc, nc 
*apparecinlocisfaa8diiiii^ci$^ )9oa 
igitur ^iijibigendainVideniri iqain | 
iamin&odisicEem itacaendkm^ iiL^ . 
'cnm qoia^uWicAd Weflliiaio > ibi YnL> 
1dem)as'lbciiatbr|n«^A - ' V - ' 

f om ttiam qUia ili ^tcie i fidd- ^ 
'COfKib^iMl tfeudum & h cbntrari^ 
argumencum iumere licet, qiiippc» ! 
cum agrtatos etiam dc fcudo rcfhtn- 
cndonon ftcus ac hscrcs fidcicom- 
miflb gravatus inrclligatur, ifcrn. inc. 
/. nu. r.verk hoc esireguldre de eo quifihi 
& hared fuis drin c. /. % tioc cjuon,. num. . 
■9. verf.Ha deferuntura genere de frccejf^ 
feud, ^DeCcenf^^S^n.ij. Ruin. confisi.a. I 
'$»^^Li, ^df ifconfffs.n. iff. 'tkL i. \S9^hk, 
'j^, i6nfT2ffJ!i.2/i'tf»l.t. Xplmd. pitk 
e9nfioejnmii>^*kfidj,lnnigJefeud. fh 

£c^iidmt^lM»'quoq;'d6ari^ | 
aUqiidtribdoconlrbveHa fit , t:|u)bQf' 
daip tVdn^afftrm^ticibus proximi- 
m<^|kitiiis're(^,c£hi gravaci qakai* \ 
gfavanclsattendencfam,urin Jocisih. 
fr. allegandisvidereliccCjhaeccamcnJ i 
poftcrior opinio a rcliquis hanc dc- 1 
clarationcm rccipir, uc proccdatt», 
quando dc fucccfllonc inccr defccn- 
dcnCcsgravaci quat/lio eft , fccus fi li- 
ncagravaci cxcin£la ad alias cranficus 
facicndus cft,ica pofl-ahos difliingviL.- 
Cephal, conf 4S7.n.2(S.c^uo6. ipfum cc- 
iam ad fucccfiioncm fcudalcm ica.^ I 
applicari poccfl,uc ca quam hadenus 
pofiiimus,opinio indc noamediocrt« 
cer c0iitificmcai& 

Jxhr 
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• ' f.t liccc hic itcrum {criipuUis cx co confsfi.n.si. quornm plcriq-; etiirti ^ini 

moveatur ,quodracio pauloantc ad- dcafl'crunt> agnacum poflctinfeudo 

iltn^la dum in fcudorum fucccfliono liKrcditario iiicccdcrc rcpudiata^K'- 

proximitatem reipeclullipicisaut pri- reditatc ulcimo dcfuncli , & opinio-^ ' 

mi acquircnris confldcrari diximus, nemiflamscquiorcm & rcccptiorcni 

cxtfentencia quorundam in fcudo ^Stidi^zni¥itNU.inLi,fan.s>i: g3\c:di 

tancum cx pado & providcncia lo- bon.matern. & fincconcrovcrfitf caniJi 

cum habeac ,nonauccm in haTcdica- cfle veriOrem &magis tOfmmuncrfu 

no>undeinfcrriportevidccur,falcem taminccr Feudiftasquam Lcgifta^ 5t 

m hxrcdicario tcudo proximicac *nij Canoniftas,aic Vincemal.in d.conf. j: Aii, 

dcfundliicaacccndendamjucquiillum 7/. &fccundum cam in fadi concint 

propiorc gradu accingac rcliquis cx gcnciajudicatum fuiflc,tcfl:aturC/^/* 

communi licct ftipitc dcfccndcncib. in^. feMdHm. ejuafl.pcn.y. & Vuteus dtctf, 

prictcrcndu8fic,ntfcBfiflc vidctur //^./i^j candcm dc confuccodino 

taij deretr.titHl.i!^.n.gi r. nu. ip. DidMC. Gcrmani» lcrvari profitctur Z/r/T dfJ^ 

fraCf.obfirv.c.j^.Jofeph. Cumia in d. rc^ feud.fart.g n. 27, quod rcfert & (cqui^ 

fet.c-.ftaitquem 'vefkdcfuncto M:Am^H. cur Gaii^bfrvat^is^.n is lih.z. & fcnfie 

Fere^in.defdeicom.ayt.ji.>tum.sp in fin. cciam Mynfing. ohfhnjif^.cent j. {dum c. /* 

Idcm tamcn nihilominus criam iRj anagnat adj^udumhareditariumreflrtn:^ 

fcudo harredicario cencndum cflc , in- 9}t) quihus adfl^ipulatur Borcholt. dcjt, y 

de colligi poccfl:,quod ut Caprk oftcn- feudic y.n.p^.. dc Gcrm«ni« confucCii- 

dimus,computationisinfcudo«c pa»- dincpofl:Zafium ccflimohium pcrhi- 

& hxrcdicariocadem plane fit ra' bens Sccundum hancigicur opinibH^ 

x\o \ ncmpc quod omniaad commu- in fcudoharrcdicarionohfccusi qui^rft 

Aemcancummodoftipiccm aiq; ade6 infcudo cxpaAa timnis fucccdcndl 

^ fHnullusinccrmcdiusftipcs fupercft) racio ad corirmlmiciti ftipitcm tt^ 

adprimum u(q;acquircnccmrcfcran- fercndicrit ,acq;adcdoitihiaillai3o^! ' 

«4 fcur undcteciam cx plurimorum fcfcn- dcpritaopociusat^^uite/iccquam ul- 

^ fcnciainfeudocjufmodiqualicaci hx- tim^-dcfundoconfiderandafupnifi^i 

r rcdicaria: in eo fatisficri ccrtlccur» mactfucr*inc,«tiam hoc cafulocurtu 

quod quis mediance perfonAancccef-^ invcnicnt,dc fcnfit vmiv»»^. ind. tonf. 

Ibrum primiacquircncisb«rcsfiac,ica t.nu.-^^ &sj. duriiagnacumfucccdciw 

1 tradiderunc Jacob.de Belvis. in c. i. deeP ocm in fcudo hxrcdicario afquipar*t-rf 

k^ki fibi & har.fuis mafi. Jatobcn.di S. 6V- fidcicommiflario,acq; indc concludit* ' 

org.de feud.verb:tta^iffi tnvejlitin, 2, & quod hccc agnatus milldltno gradir 

dUi in hancfententiam^ me cuati q.ijtjt. diftcc iprimoacquirenrccamcn dica-- 

r^rc]uafi.2.n.s.lib.2.quib.addipoffi*nt Ru- turhacrcs cflcprimiacquircmis, ficurip ' 

i^.confi7.n.^ & it.^voLi. Parifconf.s. n. fidcicommiflarius dicitureflc teftato-r' 

^.vcL i.&conJ.eyrf^jz.^voLj. Gozad. conf ris gravancis & non gravad. Idcm do-' ■ 

S4.nii^.AUtatiUcMfiSsf.nu.t.&incoKf cukChrus ind$feudum.^ua/?p.inqvAJ 

tSff.S$cin.jun.coHf77'n^34''^»Li^Molin. cns , cum defccndcntes ilhils primi 

t^rfso. n.^jJloiand. a ValL conf jp.voL acquircntis fucccdahc in ipfo -fcudo 

f.c(mf(S7.n.3j.voL2.&confs7Jt.7,voLj. virtiKcprimjeinvscftJicuraj in qua fuc^'^ ' 

atcheran.dectf 2j. n.jj. decf. i(f2. & dc- runc vocati ipfc & cj us fifii & harrcdcs^ ^ 

Hftib.Menoch.confto4..nu.i7. &conf noncft confidcranda fuccc/fio illiusii ^ 

J02. n.2o. Burfjticonf 7^'H. 2.&conf.2pti apud qucm fcudum ulrimo locb re-» 

• m.tj2.VtnctmaLconf,i.nu.7r.infin.& m pctiiim^ft, fcd cancummod6 iUius^: 

ft.-voL^. conffeudaL Malvafcanf^2.nn. cuj u$ bcncficio defccndcnccs ipfi ad ' 

^iQabricL conf7p.H, ijf.voLs.Bertazolj, fcudum adraiccuncur;. 
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Idq; darius fif mac Vuirejus fcud, ' ci ribimccipGs in bac niaccria cot^v 
lik.fx.pjut 104. ubia^Tcricquodccria- •terunc-.. 

liqui cxidimcnf >infcudo lia;i:cdicario 'Qii^rc6 bpinionem liadcniudcfec- 
• nqcelle cflje^uc fiicceflor ih eo haeres fit ffiun vidd^ adjuvacid, quod 4 nonnui» 
pioximi defiiAdt : Jure camen ipto *lisf!mitum'eft^in fitodorumilicceC 
^d9liveriui^(u>ecim'liunciub6i>llb>. 'iionegradustfecnndQmLI^Longo- ^ 
'lem cac^pnn^ acquirentc» jii&Xuuiii:i ^bardorunr»-five qupd ilib confenur 
iiM^ceifionismucuadi&adilic Jiinc'o« 'neomd[|#jus~Cjisbni4Uim»cdnrpoc&nr 
^iniooem Veriiad dkoricat pradi- dos eile;tic')>rinins ^6&\vt*Jhtmtu» m 
jPpiT^agis conrencaneamvi qua judi^ J>$jfm*Jk4feiid4U.p*c^cm§o^ 
'IMj^do & confulendo recedcodunu iple qiu^xifi,' lihi^s^ n^if, -AMdr» Fg^ 
iion rK:acquc indc condudendo in- *MUtk,7iemr9v,€,2a.'nulU nec Hote^ 
t^\\.'.Rfseorectdit , ut cegnatui ftcceffit' mMmnee'meimentiene f4£}d. Nam ;urc 
fuiiftfiocufi^feMdo fuccejforfn frimidC' Longobardico&Canonicoingradu- 
^uirentis: fcd ^uij usft4€cedendi infeude um compucacionc nulla habccur ra*-* 
tnixto immcdiate . repetat a frifno dcqui- cio li nca: collaccralis, fcd fado ini cio i 
vente > in fcudo aifolute hareditario me-* primo ftipicc fcudum acquircncc gra- 
4iat€f nimirum yer eum cui ipfeproxime dusfccundumgencrationCsindcpro- 
fitccedtt. ltap,ut\uUmi44 agnatm fem- yenicntcsc6mpucahcur> ica uc quoc 
fer fit prirni acquifitoru fuccejir, etiamfi func gcncrationcs , cot cciam ,gradu# 
fer^i^f^ mjanju, fft^tlf^f^oenf* IfociUe» 'dinum6rentar;utpUtiifilii,quia ex prii 
^ *niagcnerattoncf<&lGendunt^prinifim 
jBi[inii^&.Qlar^s.>^^ 'gradum^Gonfticuunc/ne^tcs^eeiia. 
q|ip)i,fdii fimpliciccr hzrcdii^riunij *dMm Aciic deiliceps^ Ex hacimqi«# 
Ifpfi^lianc, idq; ad diffcrenciam alce* 'graduuOi 'comllilittddne 'ntitA&sA 
cisv m^M^^^^i^^^ jP*^^ bsi;rpdibua iequicur > 'omncm collaceraiis lineas 
'^uibH^VI^^^^'^^^^ ^ mix^m ap- confiderado^iejn ^fcudorum iiicceP 
pDllat,'uc.lemeCip£um fatis dec^arat><Sc ^one removendam tai^cumniod^ 
nj(^!.coshas duasfciidorumfpccies in- lincx rcdbc, qua dcfccndcnccs & pri- 
ViCiera diflingvqrc-ita folcre > monui mo acquircntc comprchcnduniur> 
tCi^c\^.tnd.(j:iaj2.T.n^..f7-Qutn inicnnij duccndara clTc racioncm, & qud^d 
fp^i^j jTiixti cx roecpciorc fcntcntia_* porro Confcquens cft , agnacos in tcu- 
aUa.fic ^pccics,.d€ t^ua t^quAji.s. In disminimcinccrfcfucccdere^ ncquc 
i^ocipiotamcnfcudomixtoidcm ct- adco proxmiitatem rclpcftu ulcimi 
iam ob Luicfc j qqod in feudo cx pa^o defiin&i confidcrandam i fcd omncs 
di^us^ oaiiltftconfentiunt^utagn»» fii^lrdadone ad pnmum /lipitcjiM 
tMs>i)on cenre^r tibcd^dcDfr ^ildmd "eOe ^elceiid<Snta.> :atqi a/cendend^ 
di«&iDAo> (ed plril«tt> ocqttirtoti jincta bos rutcedere^&proptereajuri rcprQ» 
na^9am/c«di/^:^addile|>r6yidec^ '&ntajEionislbcuni^ci2c. . 
la^l^^X^iti^iaAfeti:^ ■ lSttqi^vislis[n«S>tuteiiflico^ 

iitfi4fy:ee^.^n.rjt*Mmkk €§ief. te^i ^litadoinem;^ Ifetidorum fooOiddioQq 
ihm.9m^iimj:f^fe.». '&feB CUrm removcrc>&podi)B»ittds tivirisrado* 
ve^^fMitm.ciumfi. p. dccet IntrigUoU ^em dcfcndeVe colientur D. Ermfi.^. 
^l^n/h^ciiiyp. iicccinterim isfeudum Cethman. yonf ilg.n.sji. Je.Nieli^inJi^ 
n^iiyMfipSjqnodin pncccdcndquartio- jputAtjMr.f€»dal.difput.4.tiHfi.tirRofen*^ 
ae4g.a:S4.& -x^ diiUiixe£|eA|eodp:. tb^L defeudcy.ceKciuf S7.mt,s*&/e^, 
proptic hjcreditario cnm co itcranij tamcn fi quis ratio ncs corum , cum il- 
confiinderevidcatur,dum ucintrpo'- lis',x]uibus (cnccnciamiftampoflHo-. 
di&miamauCioricatcCiafi Xam psui^. lonkfifmavi» coaculeric^ &dlc in do 

• ^ dcprc- 
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dcprchcndet,dmnfb«sfisabundc (a-^ 
ciitaLliim ciVc, Hcmiruni lic , eas j^TLt, 
.imc labefadacas 6c proilracas (lenud 
la pala:(lrani canca cpnhdcntia dcdur 
ci. Ncc qiiicquam movcc, quodp;ra:- 
tcrca connderacur^ racionem compu- 
tandi |ujis Canonici, rccenciprcnij 
cHe, quam uc ycrilinnlc lic audofc* 
juris tcudalis , ucporc .longc vccullip^ 
rcs , ca m fec u cos e ilc. N on en i nij 
aticncur, hanc computacionem gra- 
duumcx jure Canpnico dciumpcai^Li 
clVcjfcd eam cx vccul^illima conliiecu- 
di u c 6^ j a vc L.ongo bardoru m quir 
bus tcuda origuiein cocpcrunc, ifiptp- 
ducianxeircdicimus.Vlndecciam j^on- 

tiliccs (ucpocc quiLpDgobardorj4^iV' 
Rcgno Caroli^lagniyiribusdciacoin 
Vf^cua vcncranciicicrabic vVclcnbcc /A? 
fr.icf dc Jfud jHr.ifijlit.) hanc compu- 
tandi riicnHicm po,ciusa I .ongobardis 
mucuiicos cilc vcrilimilc fic. Minus 
cb'utacarguiuencumQbablurdo,^uod 
plurimiim urgenc. ^am omnia abftir- 
da,qua:contra confidcranc, cx juris 
civihs rationibus^atqjindcdefumujiCj 
quod jus Longobardorum cum jurc 
civiH conterunCiCum tamcn iftudpo- 
tiusqucmadmndum olmi ufurpacura 
fuic, & leparacam a jurccivUi ratio- 
nem habuic, pcr te confidcrandunu 
ilt : quo ti\Xo omnia abllirda facile 
.ccllabunc. Si enim quis concra jus 
&iXonicum> c]upd omncsnmulinvc- 
fticosabfqigraduum prarrogauVa ^d- 
niicticj juris civiiis racioncm opponp- 
ret,<k proptcre3,quia ab ca longius rc>- 
ccditjiiludabluvdum acq; indc nollj) 
Oblcrvandum cjle conccndercc/ certc 
jiKnio facile iitudadmitccrcc, fcdqui- 
vis concra aircrerccjuriSaxonico /laii- 
«ittin cilc^non acccnco , an juris civilis 
racioniconvcniac nec ne. Idemerg^ 
obfcrvandum, quando dcjurcLon- 
gobardico,prout ohm in ufu fuic \ dif- 
lcricur. Non enim dcLL. poftquam 
inftituciE & firmaca; liint, fcd fecun- 
tl u m i p fas po ti iis dij u d i ca n d u m eft, u c 
snoncc Augufti nus relatus />/ caf.in iflts 
tkjlif^ci-^.^ Icxquancumvis dura Vi\^> 
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tanienobfcrvanda, i. proffiexit tjtti &a 
t^uih.^^xmmo poficoco , quudpaulo 
antc probavimusjin fcucjis non colla» 
teraies invicem,l'cd p>prics,qui a Hijpii 
teprogenici,yeluci dcfccncienccs fuc- 
ccdcrcaicendoncijnollainccr jus civi- 
lc & Canonicum cpnilitbi pb.ijCrj^ 
difi;crcncia,,(cc{ cadcm cricin liacHc- 
fccndcr^tium UicccfTlorie utruifw|-' ';'u- 
ris cQjnpucacio, uc rcc^e animadvet*- 
tjt Vultcjus di'ft'u4.Ji..t't^p i>- A'.' ifj. "Ss 
inqui i^, incer p rcc(;s|rn lia h m i c i:s *c^' tc?- 
minos fuvxcilionis .fcijdahs pr.rjiian,- 
fiiicnc,, liac quarflione: an sraduufeL» 
CDmputacio ex jure riac civ »Ii , jjj-^v cro 
Canpnico,non fuiHVc opus , finuit^iitk 
in fijpcnoribus co^^fiii: .«.'in^ us', jljrfc 
feuuah unicam duntaxac itxctiriQ-' 
neni , ninurum eam , qua» eft dei^ci;^ 
deiitiumcoghicam: iri complitaff6n^ 
aii tem graduum iii linea deltendcnfi 
&:afccndenti juri Canonico corivc'- 
nic^cujp )mc civili. 

Hocigitur dato,dubium porrt^nHi 
cft:,quin is qui ^radu remocior eft,;ur& 
tamcnrcprselcntatibnis una cum aliis 
lincis aci fucccflioncin admittencfc^t 
fit.. Cum juxta hanc computandi i-a- 
cioncm omnia ad communem ftipl- 
ccm rcfcrcndo delccndcntcs ab co ik 
linca rc(fla fucccdcre afcendenti intci- 
ligantnr,&:propccrca ju.s rcprxfcnca* 
tionvij in ps locum habeat, juxta com- 
raunfm Incerprecum fentcniiam fu- 
pra firmatam. Quamvis aliccm harc la- 
tis (j?^cipse dicantur , u r in gravirfima 
quadam caufa,cujus thema cx figurai* 
inrinc hujus quseftionis pofita appa- 
rcc, non lcvemdubicandiracioneftw 
magnis quibuldam ^^iris movciiriC, 
quia camcn illud iri confcffo et-at,cbri- 
crariarn lencentiam, ncmpc, in hoc 
pTuriurnlincarum a communi ilipito 
dcfcciVdcntium concurfu nihilominus 
preerogativarii gradus ita atccndcndj 
cflc,utqiii ultimodefundogradupro.. 
ximior fit,cictcr65',iicet cx comrriuni 
bumco rtipite dcfccndentcs , exclu- 
dac,ab cadcm coniiilcndo reccdcrCJ 
aufusnoiifui; 
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Fcfi enim JCto intcgrum fic , ul^ 
Xp pondcracis ccxcibns juris ingcniolaf 
& rubciliindudlioncbplnioncm , qux 
ipA verior vidccur,'ihdccxcruac & pro 
VcHcacc mdaganda laborcc : ubi ci- 
mcn ad forum & ad judicia dcvcntum 
cA, ibi ccrca clarilliniorum Incerpre- 
£um audtoricas plurfmumValct, & o- 
pinio crebriorc calculo approbata_» 
palmam obcincc. Ab anciqua eniinj 
niajorum'& Pratccpcorum nortrorum 
lcn cen cia rcc cdcnd u m no n cft ^dJ- 
bu6.de damn. mfe^f. fcdopinio ^pluri- 
bus communicer approbaca camiti-} 
confulcndo quam m judicando fem- 
pcr ccnenda, /. Athletas ibi. cmnes cfi~ 
nantur.de hU quinot. infam. l.i. ififn. de 
fenat.Lqu4tfttum %.fedfifuTuius.'defund. 
inffru^.c.cumCanonicis. zp. dif init. not. 
Vd. in c. j. ibi Abbjium. jj. de Confitt. 
^inifin.C. deparnjudmal.judjc.^mppc 
cum incegrum fic judicium,quod plu- 
rimorum coraprobacur fenccncia, r. 
€xtra 64. dtJitnU.c.frt4dentia.infn.frinc. 
mbiAbbasn. 4..deoffic.delegat. U com- 
munijopiniovim & cfficaciam con- 
Jfuctudinis habercfoleac, Bald, in c. ne 
innttaris:n.6.decohffit. qucm'rcfcrc & 
{cqaiwr Joan.BapttJf. Villalob.iH tra^at. 
commun.opin.fub n.joj.^Sebafl. Medic. de 
LL & Stat:part.2. quaf. itf. & ult. nu. 7. 
quinimo communi opinioni,'ucpocc 
qua: a vins erudicis & prudencibus 
proficifci folec, pms ellc cribuendunij 
quam confuccudini , quarplcrunquc a 
populonidi & imperico incroduoi- 
turt doccc Coracius de commun. opin, 
i5ff . i?. /// S-n. 2s. ubi do^rinam hanc 
niulcis cim au doriiacibus quam ctiam 
racionibus firmai,c6 igitur rcmifiiTo 
fufFecerit-j 

Priefercimvero hoc citra omncnij 
controvcrfiam procedit, quando 
commu ncm opinionem prxtcr camj 
20 quamnarura praf fc fcrc,t confuctu- 
dmem longo eciana ufu recepram cflc 
appar^ic. Nam tum ecfi illa claris !c- 
gum vcrblsvclcciam evidencibus ra- 
tionibus convinci poncc,niIiilominu8 
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ciftandumcllcc:fiquidcm confuci 
do ancc omnia acq; ccia/p an ct f .L.lct^ 
vanda cft , /. </r quibitf uttnot. de LL. 
minim^ mutanda func ca,qua: ccnam 
rccepcruncmcerprccationcn), /. /?>.//.- 
merod. ttt. uc pluribus rirniac Dccins /« 
c. at JiCiertci. m prmc. n. 2j. ut fni. dcjucic, 
& docuicin fpecic Anthon, de Matth. in 
trafi.detdition.in princ.n.i.injm quc nu 
referc Carot.de comm.cptn.Hb.2.iap.i).rtu. 
j. Idcm CcnCit Stephan.de Feder. de ln- 
ierpret.jur.part.ult. circ.Jin.n.iS' Ubi )n- 
dchancprimam & gencraicni ir.rdjt 
rcgulam, cam (cmpcr clVc cli^ndani 
opinionem,quacdeconlijecudincler- 
vacur, probans extmplo opinionis 
Marcini,qus habccur /A? /.!)<'/ ^//^/rr.C 
folut. matrtm. Haec cnim iicct iic hiha_f: 
tamcn de confuerudinc fcrvacur^iccm 
cxemplo^/. in l.ftn, C.dedonat.intcr iir^ 
& uxor.c[[ix\\cti cexcum iiium quo» 
dammododcftruac, camcn ufurecc- 
pcacft:. Qiiamobrem videmns ip(b5 
JCcos & Impp. fcntcncue fuacahamj 
fepc racioncm non aiTerrc, quanu 
quoditaobfcrvacum vcl judicatumj 
fucrir^ /. fiiiits e?nancipdfi4sibi.fic emrn^ 
invem, Senatum cenfuijfe adi. Corn. dc^ 
falfl.j.adfin. ibifoiet hocinufu obJir^Vitri 
adSyllanien.l. Labeoibt morem agCKtium 
fequidebemus de ffat.liber.i.i.ibtprcbMU 
iissjuai» oppido frequcnter tn eoderHgc- 
nere contro^erfiarkmfriata funt. C. d(LJ 
adific.privat. l.fin. injin. deinjur. cumq; 
hocica gcncrahcer obcincac, ccrcc 
inulto raagisincontroveriiis icxiddM^ 
busldcumhabcrc dcbcc. 

Nam feuda t ipla & jura fcudah.i_, sx 
aconfuccudineorigincm capiunt, 6c 
abca potiffimum dependent, uc in- 
fcripcio hbri C. incipiunt confuetudinti 
feudorum faris clarc indicac, Dd. in 
c.i.de feud. cegnit. dr propccrca con- 
fucrudincfaciicimmucancur, atquo 
adco haccpotiiis, quamjus commu- 
ncfcudorum atfcndcnda,/^/w/.7W /> 
f.i. §. (juiavidimtis. de his qui fcud. dar. 
pof^.Baid.inconf sif.vol.j. Guid. Pap. q. 
S9*?ariffonf2i.rmm,ts.&conf2i. n. 24.. 

vol.j. 




'■). Iib.s.frxft*npt.!7s.n. s^^cMp^Pfz cft,y tiona^iiof.c prpbationc nooj 

t^.) j'. cumaliisMxncfentenriMmadMfu JRiggr.t.. Nc^^ jurc fipudorum uUibi 

^ Beic.cmpai.n.4S.crJetf.Y.%^\.\Q eti«m contr:afi«rn cxprclic rcriptum cilcap- 

dubium fcxi^ialt fciiclum eflc imer» parct. £t(icnira id con/iitutumfit, uc 

prctationi conriicctidinis,<5^f.v// Bald.m i\\ foudorum^^^i^rf a/i. cpfnmur 

r. / %.fia.pef ijuos fiat ihTfe/t :^uem reffirt ncra ftipitWQ popllimuijQ rcjj^r^iatur, 

Cannct.)nc.volehtry.%.atnonerit n.^>'^^ Aon taiDonc:^C;p l«|fi^\cw^,> ^raduUjai-i 

Si itaq; rcccptifltmis InecrppccunL» Ji«crogativam plai^c, fublaj^^m 4icc lil- 

doxfrriilii inh^rcndtim crit^iiiod prtn- lam prpximuaa> |^cfu^^i.j^^<;^|]^^l^ 

€ipiointcromncsconftat,'qirdd'i0e» iMJbcadaaocj^^^.... ..^.rrin , jn- . * ' 

^ ccnitJnej fcudofam f agnawsab intiji- . ujtt^qusiiwfis^n jucf fcuapruni yclli- 

iVaco ebdem mod6 &'6rd!nej ttefcraiu giat<|Wfl?das>piC)^fc;it ,.cx quf fjiiSiCoUi^i 24 

tur , ficutalist ilidcfc^ifi^nrsf^v i>iv»tii^ pQtc^<)iin»ap^dJ[^pngobiia^dos,^)iar^ 

nifi quatchijs" hdc Wpt»*fk^'imiBH.]ta^ wrionom pivl^f ya^un tuiAcy..c^ t^ 

him rcpcriator,*^ dc¥d}]*{^i)^fsHd/gt4J^ tmi mamf!C^Hfli;<3ai,^fl^,iu;^c}ijy^ pais. 

Jncced. in feud. 'ef^afnj^Skmm' 'iUUdk i Jl* t^aCx ncC; pf pbabllf^ . f ^ci piaflX ' du^ 

•varett.n.i.Trapofh.^^^^AYfti^^jf^jMeti Ufafioncm, quad.y^lcxCQ.infclligc- 

ide Belv}f. C[tt)rt\^^\^^tv\i^J^»:fM^ CjP^^comf um c/l ^ iqMpd mtqr tpf c^il^ 

^'dnfypj. HjoI. .^'riyiaiti iquodf jHifcccflid gj^uirimo* ju.i3si««^da^Inccrpr.^^^^^ 

ftfUdorUm' codairi J rrttjdo ^oenr«uur arit^ H(i>f ton¥»«uum ^icmo QXtiteric, 

qii(^a^gf^dufnru(^\3edeiidir.V'<]«»'c«n- Q^iiiiocaflcvcrareaufnsfuicr^t/rpd 

r^tU!^'&lTa'fiftceni<*iftfc-x»mna*miit^^ mncsjw<w^n^^C|ff^iftim^un{^^ 

ero^n(?ta,cttfnrttadc»i^rMV*tio\iiM^ ffiwdtkfeif ^^dcfn^^^uB^jurc civ^^ 

furatis quim dVSn^^ q«4«1*«ri*m c<m- pcttjA^ioflcji^ .Wjjcri. , .l^a^^ igicur 

ii^e?^d}rtaFii^'iTitt»6lVk>rth-^dcnrdi, ittfisi»jn^^is_racionemre$ rcou^ 




^fnonie^iip^tyifsrc^h^fitiaM^ nntufj ii^iajipcr-ad.juis ciyi)(c r^c^Vpo- 

fiT^n.^dtifc^hf^^^ ^m^^tiQ^i^^^um.def^^^^ 
iefeitd. 'j.farr^s. f4rT'pr».' fs.f^ir*umi>M>di( ^u^irlufi ma.\^*am infkc«efiQnVferh 

feiidrnh^.taf.X-^^Vad^^iie-fea^^ d9kfmk^msy^fMfeud.part.jf,f^,sd^l. 

cr^in.ih^S^mv}}'^ -iiJJwnd» omncv Iptcrpp. un^o or«|i 

* Q^^;pbfl^;^A\^ <^^^ €«wniuiiitcr tra^jiiijf^ quo^J iftf^^ 2j{ 

3 cH^l^iiTrhum-Wfl^m bm^^ egiUtMXc tciid^ico|iarcralium gra^U| 
perTcrftarn i^i1tThifh>>i)rl^{itu i>i?pw^ «Qr»putaadli,fint iccundi^ra^ j^^ cjvilc» 




. _. w^SH&.^ftff 

Tt: ■:!ci>n'adft:rctf}Sh^^:v)p^ab}tn%U^f-^^^^ ildvvmtiKfn^Al^^it^t. PrafofLaudef^ 

hhMi^^rdlucWythmt pd(i^ii/tii.'^»to^}^ .^^.&mm,i?d^tkiMvarot.ifff. ijm 

^i^iii/i^f/h^^/^^/r^A^^/S^rtiflci^AP^tl,^ >h^tpifim^tmf^*roiqftalit^l^e^ajt, 

f^i^f^le^edu^d^.Ya^f^^^ fmCifrm: AVcx!rc;9cnr;oTjb*i. 

^t^^h hirMi*iby.^ymn^mi^^>i!ld. ^yivfd.S' 6r^uiiii^vidif^/ff,D,u^ff^ /jL* 

d2Vi\tCt^ihnmihA^'^ib{\mm^\\\.i J:udif.JiJf.i4.Uri{>Sf,defu^^ ^^.^ 

tur cas dcfcrunt pioxiiino#ttHlf dcC twrMh.s^^p.^v^f^Htiiti forro dtficii^^ 

ddd *^ . , i l m 
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S.^?«« W;w«.jrW^/,W./,*. 7^ arinan.,qua tn.dicur.quod t lic, 

(ialt. r ""'P"""'!' raconcm bonts aliod.ai.bus jus rep..Tlen 

«ru & confuecDd.ne plan<i umverfali n.si„ lucccllione coUateral.um 

corroboratam.ac etiam inCamer.i^ fracrumlil,oscumfn.cte dcfunci 

7 Lu T^'' •"''^' "^*^ «'cccdcntcs non e: 

a,rj,onm Omt,ertext. ,rr,,nJ,bJrhJj.ZujLJ:\ 

'«*"fj>-'"r. dum .b> clans verb.s dici- Ica ecm in fcudaU t fuccclRoi 

*ur eum ord.nem gradus elll- prorfu. cum non habcac . & propccrea fc 

S.„«'^^^"<'°":''q"i fegibusconc.necur. fil.us(i.ccedenspacruoiuo exclu 

omn« 1" " """'P':"''"'" aicer.usfracrisn^o.»s,&f.cdein 

uri^urm v*""]"""' '^"-'"'''^*' i°deaic,^I,r;amRon,anai ,n 

lon^J^m^ ^ ^^7''"'" "°""''"« g"0 Apuli:r.quodeftfcudumf.et 

fi W^hJ""" " ^PP^"''^^''"' l^oma,«e.proRegcRubercojud.£ 

omS2?^°""-'^.°5".''^*'°''- '=''""-aResemU.,sar,a-. qu. c,..« 

"S.7nu„H''H'',"r r'^^"°A''.acu1„non"caiiecu 

wr de r r T '^'^- '"^^^fio^e-v, velpatr4,i,ncposr. 

tur.de LL. Longobardorum ,nrell,- ani.n,itIoc,.m patris (i.i , dcn, fn, 

gendumereconcenderevelitper<a. ^W.^,,,.„V^; 

Inhacigitur)nrisc,viliscomputa. &cmr7i <^rJ^r^ v / ^7 r" 

commun. ft.p.cc dcfcendacur ufq; ad d.r.f,j^Cur,J«„.dcfc.d..^^,.Li,. 
e.m.qu.con(ac,gv.n«at,srac,oneyulc f^r,.fr.„^,.^;„fi„.j^„kj s.cJx.di 

S«un?fi".rrr''" '"'^""'*' » /■'^--'^««.«^«.^..«rlJ 
quo,mnumf,ac)&quoc numcrancur ,''Jm:Tiraa.dciMrc»ruM„e„ ), ^,,:^ „ 
. pe,ron=e.eog™d„incerfe d.ftareccn- dd^jJZ^^^^ ^i^^^^ll 
ftncur.„na camen dempca , fi'''^f^r,.,.„.Ju^J,,.^y,f/JZ2 

I^P^Mdc/iiccefsM.j.c..s.',^. fc'd.c.,.c.«ciA„.,..S-Jc/.,,.„.^ 
r.^t/'' T'"' '°'"P'^""'« Nam & ha.^c do^rina man.tc/lc e 
fX;^ft teudorum mani- vincicm fcudorum lucceflionc modi. 

pfoxtmos ad fuccel1.onem e,us voca- dcnd«m. S, cnim tanctim co.nn.uni 

Kthancqu.demrac.onem(icuc& ftipcsconfidcranduscdccablbjdub.o 

pr«cede,.tem,n feudoex paaonoa. ,nternepotes fracrum fuccedcntcs a- 

m,nus quam ,n harredicario locumha- Vo vel aliij afcendencibuj jus rcor^ ' 

bercman,feftumeft.Fruftr4igicurhoc fencauoni, locum habuiflcc ux L 

oiccmus. 




9» 



DefunfVu» de 



^'B^Hi duo ad fuccedionem id- 
fpirtat i prxfertur tJmen proxi- 



QJI M S T'I»0 . /Xlint 
. ' ximicacem refpe^fai 

CoBfidertndaMi €lS^ . . 

Ai^imt cciam quarco loco hanc 
lencenciamCDiiftitiiao t Caroii V. (Cm . 
cundum quam $b omiubiia in toto 
imperio B.omano noti canciimiix al- 
lodiali,verum cciam fcudali rucccflio» 
ncTCCcptum cft, ut fiiii fratram roli 
fucccdcntcs pacruo noainftirpcs, fcd 
in capica fucccdcrc dcbcant. Nam ctfi 
olim quidcm etiam jure civili hoc. 
controvcrfumadmodum fuerit,pl©*, 
ri(q; cxiftimantibusjfilios fratrum inL> 
bonisallodiaLibus hoc caTu inftirpes 
rucccdcredcbcrc&hinc quoqiFcu-' 
Indeq^pofevd(«|ttinr»vfi<m(6r»N difisedeeoplitfhndmdifi;ept|rinc,u^ 
tfMifiliosft alcerius fraim«c)^occii in < ptorcxitsquse poft ilioircr^r^ 
rac^ffioiie<oUace»lium non habcLi ^ xfdctkri.jmt, dkfituL j.p4rt.j,fdrt, /r. 
IdatmiustvpMftncicioiuayledfratris t^fiij^. Cl^mJM%fimimi^^ 

fllfb ucgradu proximiorcs cxdudane ^s^s$mk^fi»d.}^t.f^ Jfc JWw. 
ncpotcsfracris,quodmuicdmintisin- lataenconcrovcrGamlrtperator Ct- 
tcrfiKos & nepotcscorum , quincqj roios V. ConAicttCione .iit f^-f j rrfv C^ 
ft atres , ncq; patrai , fed gradu longc Spircnlibus Ann»Ijra9<'^C«,4irfll|lifi; 
j cmotioreintcr fcconjunclifunt, jus &:fcntcntiam corum,quifilios £birU 
rcpi-a;fcntationisiocumhabeat,fcdis, jn capita fucccderccxi/limarunc, ap^' 
qniproximiorcgraduconjunauscft, probavic, & candcm ad fcudorunL. 
tdcfunao/ucccdac exciufo rciiiojiorc. isKcciTioncm accommodavi c , -z^m 
--•CSrc»;h«C:Tvd illud'di%CBCe<(. defeHd.tartj.n.sz.Hannet.defcudAih.i^ 
«(MftT^emdumeftinoap^^ c^^vtrfc^tcrHm ctimhiccAfus.V^efenbcc. 

collaterali de rnectflume^mm ihfcudMif.ifM.i7.schrAd.def€Hd.fart,7. 
ncpatum fratriji^ajnltbfveroiminajf. <.7.;,./<f. &fccundumhancfcnccncian» 
attOritmingFadu K!motioc6iexiftcn- f etwirtinfcoiWifucccffionc in ipc^^^ 
tninTqtMOT,nia'eaJinea,qLiarpoacdic U)ilimBiaIi»GeiW»}ttdicio fiiiff^ 
fcudum,penicuscxtmaafic,ica.ttcdo • jiidMBkum> teftafo^W/srF. obfervtt. 
ruccdflioneaharum lincarum-4^tur,!. S4^mfi^^€iam:i.<x\xtm^a^ 
iifpncaficxtribusfracribusunus,qm turBmMsdif^-f^^.M.^M. & . 
f(^tidumpolledcrac,abfq; fihis dccc-.\ fkiddrfntdx,7u>atk:hdit.p. 
aersc, rchais poflfccx unofratrcfi- Jaitivcrddubiua05ll«ft,iiiil(i|e, 
lio&cxalceroncpoce, hic fracris dc- tefltone' feudali • ttocummociS ,id| 
fdnai linca pcnitus cft cxtinaa > & de cefemiittem ftipttesmrefpiciendum^ 
lucccinonc aliarUm hnearum agitur. ppoximicas autem defundi attcnden-. 
Uhdemanifcftumfichocquidcmrc* . danonficquod cumfratrumfilYi avo 



fpcducommcncitium &vanuaa cllc, 
quod aliqui didmgiiunt , incer fuCccH. 
iioncm eorum>qui in cadcm Unca' ex- 
iflinft,&^illam«quattttalinea exun^a> 
adalias digrc(B6fiieienda eibpim^ 



fuoih ftirpcs fucccdcrc ncccfle habc-'. 
anr,quia vcro contraHum jam confH-, 
cucum cft,apcrt^inde cvincicur .,pro- 
ximitarem non rcCpcCtu communiii 
/bpitis fcd refpc£lu ulcimo dcfun£ii 



janfidiaodtemplomapertoriiieciam aftimandam. <iumimo hoc iplum^ 
jbdV:caitf»lloamjuiibqttatt . cdam ca, qus ancc conAiwdonem^ 

^ . ddd 2 • ifUm 
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in^iAtcr juris Tnterprctes exticit-. 
controvcrfia, liqiiido praffupponic . 
- X^dm fi ad ednnmuncm ilipitcm tan- 
ti^m i^{}3icicndum ellcc, rcs cicrao- 
mncm controvcrfiafmctxpcdica plan« 
faiflct,fiIios fracrum in ftirpcs canciini 
avo fucccdcrc dcbcrc. 
2 Quinco huc pcrdncc vulgaca rcgu»- 
Ia,qua:habcc,quocl intfecdrs po/lfra- 
tres & fracrumfihosfucccdancdcfun- 
^lo rcUqui agnaci coUaccratcs, uc quif- 
quc dl gradu proximior cxclu(b rc- 
motiorc, <ju4m yeguUm per text, in c. i. 

iis 'vete dcficientibui. de grad .fitcceji. in 
ftMd.cvnJHfMUHt J4c^h. de Behif Andr. 
delfirn. Bald.AhMrott.Laud. Trvfof Af- 
fliB.& retiejui omnes ihi. Zaftus de fettd. 
f^tpsS.ttl.Sonshecdefeud.part.p.n. 113. in 
fnSeifrad.defeud.fart.yx.^.n. 6. FFefin- 
kei.t.ii. n.rg. Bvroholt.de feud.c.y. num.S4* 

Ji^fihti9Jefe*idc.7iCo»cLif.n:s.viib\miid'' 
dic.adlicera^ D.pluribus audloricaci- . 
biis hanc rcgulam confirmac. Kft au- 
zemiIla,cumpocin[imumadjusrcprar- 
fcncationis in gradibus ulccrroribuf 
p<»>ftffacritm fiUos cxcludcndum, fa^ 
da,cumctiamjUtoftcndacur,cumjqui 
Vafallo defundo gradu cfi proximior» 
adiucccffionem admittcndum cflo, 
«xclufisrcmocioribus. Nara ita camL» 
ifrtclligcndam c11c,ck iis quar m fccun- 
€fo fttndamcnco di-ximus, manifcftum 
efti Qiurc hafcctiam rcgula unoote 
abci^mnibusdccantata hanc noflrahi 
fctttenciamopcim^probat-^ . . 
30 ' Scxc^thancrenccnciam propuj2;nac 
imi vc r fa D d * fc ola , q u orc u nq ; <^ r. /. 
deniitff^.feMd.mtcrprctiizi lunr. Nam 
cWn ifrt ulcimo Fclponfo ibi duo dcci- 
dah^ciir, prim^cxphiribus agnatisil- 
los^ad fiTCccllloncm admicccndos , qui 
efx. hhciifrunc, cxqua fujc dcfundus : 
DdhiWrnollusexca lineafupcrfio^ 
nri^'oi?ihes ahaslincas acqualiccr vo- 
cari F.x prima dccifionc colliguncDdv 
ift fucceffionc feudaU quoad proximi- 
tAtcrri confidcrandam pcrfonam ulci- 
mi poffefloris , & ne quis forcc obiici- 

at^ifludficricancum rcfpcduhncae 5c 
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communis ftipitis grada,ideA Dd. cx- 
prcls^ de gradus proxirnicacc loquun- 
rur. Nam Jacob. de BeLvif ihi ad verha 
illa tex. {ad omnes/jtu ex Uia linea funt , ex 
. ejua ii/efitftj-h^c addic. Non tamm<lc- 
bcncomncsfimui fucccdcre, fcd qiai 
inccr cos gradu func pro^timixjrcs , firu 
qui obcincnc eundcm gradum pfoxi- 
miofcmjdcbcncprxfcrri, Sic eciam 
^oflcum L^udenf ihi. n. 3. not. quod 
dilbrti^icgfadusdcbcat ficri , ut pro- 
ximiorcs in gradu pra:fcrancu r,& Vra- 
fof.nu.z. indccolligicprim^gradacini 
vocandos ad fuccclfioncm cos,qui 
iuncinlincacommuni cum morcuo» 
£t Afftiffiihii» %.dummodo, m^narratitt-^ 
»^r4/Stf aic proximiorcs m gradu ipfi 
Gajo ulcimo moricnti fucccdunc in_> 
f«u Jo,acqi indc mox*.*./. fubjungcns 
nocac, quod proximior agnatus uki- 
mo Tnorienci ccncnci fcudum anci-^ 
quum fucccdac Ec BaJzaran. ibi ad, 
illavcrba (Echoceflquoddicicur , ad 
proximiorcs pcrcinere^' n.13. addi 
Nam fucccdic proximiori in gradu dc- 
fccndcBci,6cnonprimo ccflacori. Vc- 
rumquidcfDo/tjVCFbis ccxcushoccan^b 
tiira cxprimi,lincam , qufc cx commn^ 
ni cum dcfundlo ftipice defccrAiic , aU- 
iilincis pracfcrendam , atq-,ioanullam ^ 
dcgradibusinceripfas pcrfohas inha 
linca cxiflenccs t;onfidcrandis ficii 
menrioncm. Scdcumncq; ctiam do 
gradibus ibi quicquam definiacur, i* 
dcolntcrprcccsidvchici omiflum c-x 
ahisiocisfiipplcnc, acq-,indcquodi6i , 
dicicunfundum ad orancs,quicx linca 
dcfundti funi>pcrvcnifc, ica , uc inccr 
cos cciam gradivs.pra:rogaciva fcrvc- 
cur,iiitclligunc, &nos hocloconorij , 
timquid vrrbis fit confcncaneunxj,» 
qnlm hoc perpendimus , quomod» 
Dd.commfunitcr caexpliccnc quoii 
in judiciis abcincredebcrefupra dixi- 
mus.Et hzcc|ijkidcm cormnunis incer- 
prccacio, muicommoculos ica pcr- 
ftrinxit, ly cum concr^ putaverjnc_,, 
proximitaccm rcfpcftu primi acquirfi* 
ci«COoiidcf4adiimpadhun^ccxc. aliccr, 

rclporv. 



rcfpondere hon potucrinc, qu^m> 
quod cumadfcudum ha*rcdicariumj 
rcltrinxcrinc. Sedhoc poftaliosrcd^ 
improbac Aquilin.in d. §. d^fj/ndji ta/i- 
thn in frinc. n. ijs. Cuni prLrrcrcinij 
tcudum hieredicarium> prouc ab In- 
te.nrecibusde{cnbicur,jurcfcudah nc 
cogni^um quidcmfueriLj» 

Ahi communcm laccrprccacioncmt 
admjccences* illi cumrolummod6io- 
cum rehnquuncquando de rucccllio- 
Vic eorum , qui in eadcm linea morcu- 
iim concingunc, agicur Secus Vero 
quando eaexcin£^a adalias lii^eastiL-. 
ir.Hiritus,icaenim dilHnguunc Amho^ 
ran fonfgz. infin. Ruin. tonfizs.n.is.vol. 
2. Mcnoch. confzdp. n.4.. Cephal. conf.^sf, 
n.f. (jr2if, ?€regr.defdetcom. urt.2Q. n. 2. 
tn fin. fecutui cH etiam Vultejus de feud. 
iih.i.c.p.n. 112.verf.fane jure commurti. 
Quxvero divcr/kacis inccrcafus iflos 
raciofic, in eo plurimum laborac & 
port: aUos Atfuilin.in d. §. & quid fi tan* 
tum.inpr.n.i7s.&pq' q"» tamcnahccc 
le expcdirc ncquic , quem uc vim om* 
ncmponac in reniinciacione divifiO* 
nis temporc facla, cxifliimans eam ob* 
cHe ctiam TucccQbribus, &ob hanc 
agnacosaharum linearum , quancum- 
vis primo acquircnci proximiores 
finc, i dcrccndcntibus ejus , ad quenu 
feudum in divilione pervenic,exchidi. 
Scdhjccracio pociu.sc6rpc(flac, cura^ 
lise lineaiad racccflionem non admit* 
tancur, quamucdeclarec, curulcimo 
dcfundi,magis quam primi acquiren- 
lis, proximicasrclpedlugradus confi- 
dcrctur. Nulla itaq;-probabili racio* 
nc hxc diftin<flio nicitur , pra^fercim U 
lecundum communcm interpreta- 
tioncm conccditur -(quod audorc» 
hujus diflindionis faciunt>/ in prima 
dccifionehujus cextus ulcimo dcfun- 
^li proximitatcm nonlinex tantum 
refpcdu, fed ctiam ratione gradus 
confidcrari : nam tunc nulla potefl 
commoda cradi divcrfitatis ratioi cur 
ad proximum gradum dcfun^ ma- 
£45 refpicicndutn fic » ubi de fuccc|Ilo- 
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DeinUDalineaagitur, quim fi de di- 
verfis Iineis agerctur : ideoq; cciainj 
tamquandodediverfarum linearum 
fucccllionc agitur , idcm expre(si 
communiccr Aatuunt interpp. ut 
moxdiccmus. Acde prima quidcnu 
dccifione^/. c, i, Uactenus. 

Alreram ctiam , quotquoc anto 
Hotton^. in jus fcudorum commenta- 
ti funCji unanimi confenfu ita inter- 
pretaci func, uc omnes quidcm linex 
lequalicer voccntur fcrvata tamcn-> 
gradus prserogativa_». F.chancprarro- 
gativam line ulla hjcfitatione incelli- 
gunt dc ordine graduum jure Civili 
prtefcriptOiitautis , quidcfundo fuit 
gradu proximior , fucccdat ^ cxcluib 
rcmociorc , ut non folum cvidens cfl 
cx iis,qua:fuperius dida fucrunc, <cH 
ctiam hoc loco clare. explicaj\t Dd. 
Nam Jacoh. de Bclvif.ihi, infn. id q uod 
dicitur(omncs alia: hnearcequalicer vo- 
cantur)fic czponiciid cA, omnes Iincs 
poflunt vocari cx jure cdi£tj fuccefl^b- 
rii fcrvaca tamen gradus prjerogaciva_* 
Kc Andr de ifern. in d. tit.de natur. fuc, ef. 
feud.infin. ait. Ahi collaccrales veni* 
unc, prouc quifq; cft rcmocior,cardius 
y ocacur,& hoc;eft quod dicicur Tupr^k 
An ille qui inccrf. fracr.t./. ad agnacum 
proximiorcm fcudum pcrcincbit_v 
quancum ad ordincm gradus , qui inj 
legibus continccur. F.c ne quis fortc 
puccCi eum aliasprxterRomanasin- 
tclligerc lemetipfum, explicac/^? c. /. 
hoc vero. nttm. 4. de grad.fucc.in feud. in- 
quicns , fic jure iflo dcfcrcur lucceilio 
fcudi , jure KomaUo harrcdiras. Sic ccr 
iam Pra^pof poflquam //> ^/.///.^i^i-yS-fr^ 
feud. dixcrat , fcudum transfcrri ad ali- 
as lineas fcrvata graduum prafrogati- 
va , remicci c fe ad %.i.degrad. fucced. in^ 
feud. ubi num.2. diicrcc aic,agnaci vo- 
cantur non omncsflmul, fed proxi- 
miores fuoordincficutdcjurc com- 
muni i dcclarans hoc ex c.i. de natur^ 
fuccef.feud. Itz&iAffiiif.ihin.i. ulcimi 
moricncis cxprcflam facic mencio- 
ncm^iocans cx illo ccxcu,quod proxi* 
ddd 3 mul 
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ffius agnatus ultirhd^ttiotichii tcncnci 
feudajfn afidquam , liiccedac ci in fcu- 
db. Et Balz.ar. ibi num. drn. dilcrte 
aic,quodinfcado fncccdacis j qui cft 
ffroximior in gradxt dcccdenti & non 
primb ceftacori. Idq; fcqtiuncur o- 
mncs ibi, & iii locis mox cicandis. 

Nequc huic interprccacioili quic- 
quaiH t)bflat propnccas f diilionis 
(itqiraliccr) Kam uc alias foiuciones 
jprarcermiccamtis , manifcftunicrt:, «• 
qualitdcemliartc in illo ccxcu-tantum- 
modoconfidcrari racione linearunL;, 
acproptcrcadid^ioneifta hoc Jignifi- 
cari: quando linca,qui3cdcfnnftofcu- 
dumpofridtncircfpcftu ftfpitis com- 
manis fuic cum agnaco qui viilc (ucce- 
dercperticus defcck , ac proptcrca ad 
primGm acquircnccm devthicnrdum 
cft,quod cumcx linds ab CoftipicCj 
dcfccndcnribus non amplius una li- 
neaalccriprarfcracur,uc fn priorc cafa 
concingcbac, fcdomncslincarindiftc- 
rencer &aequaliccrvoccncUr,nullzein- 
ceripfas quidcmlmeas, & earum re- 
fpcdli confticuca diftcrencin. Hoc ve- 
r^notiimpcdit, quo ^jiinu-j inccrpcr-r 
'fbnastn lineis iHis cxiftentcsgraduum 
pioximicas confidcrctur,fcd cu^m hoc 
inillocexcu, abi delineis cancumagi- 
turjpriccermiflumfic, meritt^ cx ahis 
loclSrmaximi Vcr6'cjc jurc communi 
dccidcnduni relinqaicur. Fr.tfcrrim 
Ciim non fol Cim cx priore cafu, in quo 
dcuna linca aliis prx*fcrenda agirur, 
fcdfic ex illisverbis (^proximiorcsifti 
dicuncar rcfpcdu aliarum Irncarum) 
liquiddappnfrcac.prdximicaccm & ar- 
nualicarem inicaimm cancum ibi con- 
nderari. Ideo eriam ad priorcm ca- 
ruraeanderri incerprctarionem adhi- 
bencDd. uc paulo antc di^lum tiiicj. 
Acqiicaadobjedum hoc rcfpohdcc* 
Ant. de nutr.c(f^f.47. inquicns,F,xafquac 
liricas & non gradus lincarum,q. d. ica 
dcfcrcur adunam tincam ficuc ad ali- 
am> camen fecundii ^radus prxrogari- 
vam,qaod rcFcrt Jafcdrjfi^z.n.^j.-voL 
2, CoHegiMm Bononienf conf j(S n. /. tntt r 
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conf AlhettSfun. communm ^onUncia 
Jofcfh.Cumiajn rtfetit.c.fialicfuem 'verb* 
eodemoriine.n.s.Mdrcabrun. ab AngviU* 
conf.^7.n.i23. & fecutm eli uo vijtime Mi- 
chacl ah Aguirre in A^ologettco Confilto, 
quod de fuccefione Eegni VortugaJu fro 
Kegc Hijpania confcriffit fart.}.n. {d) 
Sccandum hanc icaq; communcm m- 
ccrprccarioncm tex.L.ind. c. i. de natur. 
fuccefi.feud. ia ucraq; decifionc fcn- 
cenciam noftram confirmabit:^. 

Scpcimoconfirmacur hasc fcncen- 
ria'aiidoricacc corum InccrprccuHL-, 
qUi t m fpccic unanimi confenlb con- 
cludunc, quod in fucceftioncfeudaU 
proximicas rcfpcftu uUimi pollcfioris 
dcfundi, non auccm rcfpeilu primi 
acquirenrisconfidcranda,ccis,quide- 
fimdlogradu proximiorcft,ad fucc 
fionem adaiiccendus fir cxclu/b rcni 
riorc,uc (cnfic Oidrad. conf tjg. infifr. 
<[m loquicur decafu «in quo una hnca 
in pronepotc primi acquircnris excin- 
^tafuerac, Scadalias lineas cranfcuo* 
dum erac, & camcn nihilominus nc 
poccsexaliis duofeus filiis primi ftipi- 
cis canquam gradu proximiorcs de- 
fun^to fuccedcre concludic, cxclufo 
proncpocc cx alccro filio, Bald. conf 
2oo.vois. ubi difcrce aic , quod ilU per- 
fona fic pocior , qu« fucccdic in locu 
proximioris,noa acten co, quod a p 
mo ftipice diftac rcmociorc gradu>h( 
cnim facic fucccflbrium cdicf um & Jc- 
girima conlcquencia Anton. de BuiK 
eonf ^7. qui rdpondec, filios fracris 
liicccdcnccs patruo luo cxcJudci^c tic- 
poccs altcrins fracris,A>«f./«. conf.22. m 
fin. C&rn. conf.pj. num. 21. vol. i. nbi rc- 
ferc Paui.de Cafir. in tjuodam confilio f 
0. t. de natur.fuccef. feud. habuijfe fro ex 
pedito,(juodattendMtur, cr fuccedat p 
xtmior eijtfui ultimo loco decefit^^ licet m. 
effetyroxtmiar fttfulanti. Idcm cenc 
conf22.num.17. V0L2. &x&nf42. num.fJ 
&confts9. num.Tg.vd. 4, Sociti.fen. in < 
fi cognatis, infin. de reh. dub. conf 24.9 
num^ 21. verfoSijpvo hoc idem & conf 
^2.na7AfoL^ «iji rcprchcndic Caldcr, 

duiu. 
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tlum voluic,quod in fuccciTlone feudi s^- fff. ^4, Tom. i. ccnfl drmin. Sc no- 

arccndacur proximitas refpciniu primi villimc niulcis rajLionibus dcfcndii D. 
non rcfpeiit.i ulcimi va(a1b , U Brncjltu Cothman. conf. 2ff. cui rubfcri- 

7i:trn.i:f..'vof.s-&conf 73.nr.nt.i(7.voL.f. pfcruni faculpas juridica Francofur- 

Pl'jribus firfnac Jaf.conf1s2.fer tot. diana & Acadcmiz Julinc &■ ahi JCci 

W. j.addensin fin hanc opinioncm Germaniaf.Kidcm fenccntiajadftrptilar 

communeni 5i ab 'z^a in fiidicando rc- cur quoq; Scljrdder dcfeuel fdrt. f. caj^, 

ccdcn Ju m hdn efle , Jtftut- Ahton. Fer- ^.num. jp. inquicns , haftc' ItntencJanl 

rar. innr conf Athert Brun. ionf 75. SiC , cflc verillimam,cf Borchotrdcfcudia 

fc bis hoc ih fado obciriuine, dr il^t 7 n & Rtfenthal. dc feud c ^vccncL 

Joan. dc Viqn Colhgium Bononienfc conf S7. nu. lo. qui opinionem commnncni 

70 Ruin. conf is- num. n. infin liol 1. & ihdubicacam 6c vcnim cile pro.lcecui-. 

conf .^.y.nurn. i. conf isi. num > &conf. Ktliccc concra nrcacurVulcc/os^jCW. 

Kh^. num. s. & conf 167. num. s. & conf HK ). c.p eam camen ulu hddia ica obi 

toi.*3um. g &conf 263 nu 20. "joL 2. Dc- lervah, ipfcmec cefl:acur^/*'J^.'>72. vc?f 

cifj^conf44f.num.r.f./4tel'4yifconf.2j. ^roxiM/!.ir^>> d/ttefn^. ^ 

nu. 2C2. &feq(j. vot. 1. Eubeus Alcxa;'.dr. Kx hadcniis adduiflis pcr^Q)icuuiiij 

* confjs.num.Socin jun.conf 126. nu.27. cfl, hanc (chtenciam a communiThi 

"oot i. Bcroui conC 6$. nu. 19. &Je/].^ i'oL ccrprccum ibhola Jldeo approbacam j 

/. Cozad. conf 4. hum. ifl Alciat. ihtcr &L reccpcilllmis eoruni dodUiniifun- 

canf.Cr.tt. conf s.nu. 4. voLi. Natt co>'f. dacnm j ncc non in coco Romafio Ira- 

ffrg. riiin 12. fuiait , hanc efftfrr/jam & pcrio concinua oblervantia firrnacam 

i/iduLitaiam decijionem. Thol. Non conf ef!e, ut fi rri judicifs aliud jarn inh-odu- 

/, nunt. 47. RdUnd a Vall. confioo. num. ccreCLir , oriVnia ea quie difflic^^dliprii- 

li.njoLi.CephaLciinf^ts.nu.^s &conf. bus lcripca rcliquerunc inccrprctesi 

>>/ num. 2S. &€onf4(^s. nti, 67. Menoch. plahc abolcnda cflcnc.Ordo edam fuc 

ionf sis nu.64.eleganterCahrieU0.1f i(f. ctirionis ha^Ttcnus in Impcrib obfer- 

nu. 14. 'loJ i. qiiidit^t hoccertijuris ejf _.\ vatus tollcndus , ^ novahadlenus in- 

Becian. confi nu i^i.voL^ ^mm.juH. uflraca fucccdcdi raciocflcc induccda. 

confios. n;4.ii & f-qq. Burfit. c^hf.37o. Quod cum in cjus,qui legis condendae 

nu. 24 Malv.ts conf ji. nuin. 19. Rugerius |)bteflacc non habec , faculcatc poflcii 

crnfj. >}um. SS. &SP- 'voL 2 Michaei ah hon fic, ncqj ade6 i iummo Principo 

Aguirrein d. conplio A^obgetico part. i. abscj; nov.i publica confticucione fieri 

Hanc ctiam lcncenciam profix^ de- poflu,ii\dcmodis omriibusrequicur» 

fendic LudoTjic. de Mohn. de frimogcn. quicquid ciiam concra hanc fcnccn* 

Hijpan.lib.j cap. 0 & Melchior. Paliez. ciam exingcniofaconfidcracionc vcr-i 

intract ynajorat part. 2. ^uafl. '2. tan.net bbrum juris fcudaUs comminifcamuj? 

inc.f ali(jucm. §. dcfun^o Rege Rarcnc^ nihiiominus in judiciis id fcqucndum 

num. 12 &in §. pramittendum eB etiam. cruod rccepcum cft. Sicnim«unquanLj 

m:. si. &ibiJoan. AngeL PiftniU Incon- Verum efl, in judicando.icncndaiTLi 

fl:'^fuij.ec{onum.i2 Valafcus dejurc em- eflc communcm opinionViin , uc iru 

fh)!. %!djl. so. nu. 34- Tah. de Ann. decif prajmiflls firriiacum fuic,ccrcc id mul- 

{e)Lufit. 7. (e) In candcm eciam rcfpon- to magis,& quidcm finc omni hxfica- 

derunc multi JCti Gcrmanije//(f*«/A;^. donc obtincrd debcrec hoc eafu np- 

Cod. defuccef.feud. conf 21. nu. Coile. fl^ro , in quo non foKim dcintcrprcca- 

giumjuridicum Ingolfiadienfc conf22. nu. tjonc ;uris a confiiccudine dcpcndcii- 

4/f Tom.s.Cofjjilior. Gtrman. Francofurd. tis a^icur, fcd cciam in aperro eft,hanQ 

conf2s.nu.7p. inter Confil. ModeJlin.Pi- fcnccnciam coc communibus Inccr- 

Jtoris voL 2. quod hahetitr etiam in confiL precum dodrinis fubnixam, tkm m 

V'*. ddd 4 fcholis 
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'ichplis quam in judiciis ica rccepcam > 
acq-, inliipcr imracmorialis ccmporis 
ufu approbacam circ , nc ab ca in judi- 
cando rcccdi non poiTic, quin mulca^ 
indc fcquancur abfurda & inconvc- 
niencia > &iuris habica racionc quoda- 
modo impoflibili^. Kc ad hunc qui- 
dcmfincm, uc vidcliccc oftcndacur, 
m judicando ab hac icnccncia rece- 
dcndum non cflc, racioncs illac ab ab- 
furdo defumpcj, quas pociirimurtij 
Urgcnc i) Cothnmn, & Rojenthat. in locis 
fufYAcitatis^Qnz^c rcclius accomodan- 
cur, quam uc iis cvinci poflicquod 
vcrbisjuris fcudahs niagisfic confcn- 
cancum, dequo fupcrius adum fuic_>. 

Kx his rcfponderi cciam pocert: ad 
caj quscfupcriu* in concrarium difpu- 
cacafutic. Nam ad ccxc c. i. dc nat. Jitc- 
cej^.ffud, Quodaccincc, paulo anfco- 
ftcnfum cft:, quo fenfy a communi In- 
^crpp. fchola camin prima quamfrLj 
fccundadccifloncaccipiarur, adco uc 
pocius hanc fencenciam confirmct^ 
cjuam impugncc , .& pihjlpminiis pro- 
priccaci didhonis i /Bqttaliter, rationo 
linearum confideraice (acisfiacCumq'; 
hicincclledus communi Dd. calculo 
rcccpcus fiCj de cxccris non eric maxi- 
mopcrc laborandumj fed in judiciis 
communis & rcccpta inccrprccacio 
tcncnda eft pcr ca, qua: fupra rirraavi- 
^us. Ad auiftoricaces eciam corum , 
qui in contrariam fencenciam cicati 
func, facilis cfl rcfponfio. Signorol. 
cnim dc Homodeo llbiipfi non fidic, 
ucanimadvercic Jaf d.conf iS2. infin. 
vol.2. Joan. deCampeg. vcro nicicur 
cancumau<floricaceSignorol. neq-, ilij 
hac opinione fe firmarc audec > fed 
eam folum ex abundanci & perfun- 
^lorie adducens, pociflimum nicicur 
pecuIiariformainvcfticur^E. Siccciam 
Goncus j pra?ccrquam quod homo 
pbfcurus & modicje audoricacis cft> 
infincaddic fica difputacive di£turrLj 
fit & vidccur cenendum ) acq^ adco 
hoc ipfo faris ceftatum rclinquic, fc- 
xnecipfum facis dubium &ancipiccnij 
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cfle. F.tinfi^pcropinioncm ejusetiara 
tum cemporis communitcrrcproba- 
tam eflc , ex confihisfcqucncibus facis 
apparcc , in quibus etiam ad omncs c- 
jus racignes rcfpondetur. Idecquo 
ctiam Varif conf <fr. num, 44. lol. j. 
quoad ea qux a Sicnor. de Honiod. & 
Joan. Campcg. adducuncur^ fc rcmit- 
ticadjam didlaConfilia^i 

Quancum igitur horum au^loritad 
prxfercim concrarcccpcifllimaslnccr- 
precum dodrinas fupra addu^las tri- 
bucndumflc* qmhbec judicarcpocc- 
nc^i 

Sicneq; criamaucloricaccs corum, 
qui ccncnc proximicacem refpcdu 
primi acquircntis confiderandum cl- 
lc, cand pondcris func. Si f enim cum 
hisconcuierimus cos, quipauloancc 
incohtrariam parccm cicacifljnc, fa- 
cilcapparcbic, quodhi illos nonnu-^ 
mcrofolum, fcd pondereeciamloiM 
gc fupcrcnc , & propcerea non ambi- 
gcndum fic , quin fencencia contrarij, 
tum crebriorc Inceprcfum calculo, 
tum eriam ufu fir reccpcior. Prarfirr- 
tim cnm plcriq^ cxhis , qui priori opi- 
hionifublcripfcrunc, obiccr cancimij 
&perfun^oric cam aciigcrint: Nani 
t vcl Iiac dc caufa in rcccnfcndisau- 
dloritatibus nc numcrum quidcmfi- 
ciunc 3 Parif conf nnm. ^S' V0L3. 
Nenjiz,arJ. in Sylv. nuft. num. ^9. Alcjat. 
deprafumpt.reg. i.fr.^iftimft. Menock 
confsi. nnm.sj. prafcrcim vcro t con- 
tra cos, qui matcriam iflam cx profcli 
fO(5cplcnc tradiderunt, fed hipotius 
iUislonge fiincanccponcndi,^/^^. tnc. 
hona. el. 2. i:ol.fn. z>erfdicJt etiam. dcf 
ftul. fralat. Tuigofconf.joj. num. 3. 
namaltter. Jafin l. 2. num. 2S. dejureii 
X^rin I. rc oniunni. num 142. de lcg» 
Cozad. conf. jp. num. /7. Alctat. ^e p 
fumft. SJ. num.j. Mi .\ och. de fr^fm' 
itb. 2.frafumft. 71. num jp. &fiqq, 

Scd ucmanifcflum fiac , quam cxi- 
guaficconcraffnricnrium audoricas, 
agc vidcamus dc fingulis , Bald fve 
fhiitf. de Cafct. ccnf.j}^, num. /. njol. 2.cr 

Calde- 
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dalJeria. conf. u^tU feud. minim^ ailc* cim um fcmpcr primi fijcccflbrciicCt^ 

runc,proximicaccm rcfpcdo primi ac- ■ fc &ab co cauiam habcr£«ecfi periril-.'i' 

qiiircncisconfidcrandam,(cdhoctan. icmaR^kmbuLcijlMccjommafcainii 

' tiimmod6, proximicaccmnonfblum dum principalcm cjus intencioncm^l 

cx conjunclionc cum dcfundlo > (bd^ iaibntihtcliigcnHa,ucfionali^ i^rte- • 

muIcomagiscxlpavlafivcconvcHtio^'' icrcjuam i<>-, ^ui^piinio.acc^tentcA ' 

nc primi acquircnds arftimandanij , dcfccndH!, adfucccflionem fcuchad*^' . 

quia (inquiunc^ infcudifucccrtiono mittcndus fic, qutntamvis aliasTikrv^ ■ 

non acccndicur proximitas rcfpc^lu- modcfun^oconjun^siicladcvvcv} 

pcrfonajcjusaquavacatfcttdota', fed ro ininin)^ (cquitar, intercos , Qtwai 

proximit.ls padli lcu conventibrtilS ♦ communirtipicc ptx)Vcniunc, proxi^s 

cjus a quo vcnit fcudum, q. d. Hcct^ micatcm noncordldcrandam^ncqucl ■ 

proximitas ulcimo loco dcfnnf!%i<tc- i cam eKpcrfona ultimi dcfun£U lett»* t 

gularitcr attendidebcat, illiydpam^rt ■ maiidam: Nihiligituradpropofiturat 

locum nonhabcc, (|iiai\doadv^Cr(afe- ' fatit Angcl. auitoricaSk ... - : ••(..'•01^ < 
tur padis prim« ihVCdicurx; Idcoq; f^if.canf 2^&3.niU.j:MVtt9imts^^0T^1 

cii m in illa fadi fpecicdc qu a ConfrJ ti- ♦ Dionicm tantiim rcferr, mhih dc veri- ? ■ 

fucrunc,inpnmainvclhtura Cot^vetf- tate carumdcfinicns. Arq-,.ai confesM^ 

tumfuifTct, qnod nVafCui! fd^ciiiffii • oW. ^.iJttArtnamiftamincam fanciint » . 

prxferridcbcrcnciridercfjiohderuftl^I iinom adducit, iic oftendac in fcudi^ i 

primo dc proximicate mafculonjftt/ '' qucm fiifcccltbfipfiejudicarenoupono 

iradandam,&hosanccpdnerid6s^(^t'' {ci'b«q?^CcCfl« fcllc, Uc b qui tcudeT 

focminis, quancumvis crtent proJtl- • rnccedir,'ttiamfith«tsrqsiiialiis boius;»!? 

miorcs dcfuniflo,atq', ita Calder. rcd^ ft^ dfcince^ ^um dc laccciTionc ifuii 

inccrprccacuscn:, &: contraSocin. xk^J fcudoagcndumcflcr, &fe^if*^ 

' fcndirDecian. ind.cbHf s^HM. iifiiiftt.'' dif^'rt^sVCrbisconcIa4it> «Um, qtiiul- 

Tancum igitur abcft, iit hdf Um-aiii^ tnnodeilmdto pri^ximior fuitjtanni^i^ » 

37 ftoritas f nos oppugnct» ut pDtiiishbi-'. (a^c^diepe^cliifrs^rcmocionbds^qfbcui 

I bifcum faciac proximicaccm ultim^ ' a^modum jure^Sommuni inalus-ba^t 

* dcfunfti fempcr atccndendam eflc» nis Ibccediiblet. Focijis igicur Ps^riiir 

* quoties pai^la primsfc iovefticarx ooa nobifeum fatic> q[U^ ufiiencenriafrwT . 

rcpugnant->. , ' ir. » i.- >. ii. ir J iK)fhramimpugne?L*/-', . .3.,7;,qfjti 

' Ange/.co»fiM. d^h6mh\mi^-' w::iNAtc.^«tRubcUreifiiibc^a<rCTant'iv 

an*uirinus fraccr in fcudo fuecfedau itohtdf t^rtich (blurortiod^ auaoriiJ • 

ftaicn, &eumnon fucccdcrc eonchd- ' tatte C.Ms6'i'/»^^ ' 

di c , ob hanc pociflimiim racionera > c6s abufos fuilfc , ex hUqua jam-dfxiJj 

quia in fcudisilli carttLim> qai&;t:om-^ m*te/minifcftum cft , pra*ccrca;iiptxit 
iliilni /Hpirc defoendont , &cmicitttj fc^ldm felfum cft,4»A*>d indc cx^njunti^i 

ftipici5conjundifunt,fuccedahc;e«itt-^ ntfpoteiw tx frattc ftve fiiiurn ^cpi»t ■ 

intcrim utcrinus frater ab eddehvf^i- uftA anm' pacruo non iucccdcrc|MWt£' 

fa^ non dcfccndac. Quod igitttf ibi ' tmo , KXivopcrPeia.wc. 1. de grdd fucc::i\ 

^tn/t. 4.. quod fucccflio fcudi rtift'in_> ««y%w^'co»trarium «no orc dofccaob 

/hpifccfundari non polTic, ' omncsFeudiftscrbi. Scd ctiam cxhawp 

fi ftipcscftt:^atila fuCceiTiohis , fratf Cf^ 5 ipfofumbonfidcratioac ddltunnTnrir « 

llort\*cnire et collaterali litJCfl^ fisd ek ^ Naf»:(fiproximitQK .rationcilipicjK< vk^ 

alcendcnci. Iccnri iivfcUdis ttridi-T ipfi v^unc, confkterarKia ciret yob:? 

c|iris cjuchi nori v<fri?rc tartquaiiic)^ li- hocUpfum c6' magiF^iari fcpnefcrics&o ; 

nca coITatcrali , (cd ex natufa pTlmi^ trdiaisrin" rinca te^la .dcfcciadentia!mo 

principii,i.e. ftipitis,& propccfcafdriil ^ locuE-cfle dtfberetv ^ jproculdyhioj 

pcrorijincmfcudilpcdandamacul- fiUusfratris cum fracre fucccdcrec^:. ' 

. . . . . V' • '] 

' . . • . . •■•■ . 



qliod tamen ipfi aegare ibi audenu. fcnfu id fiicacur, 6c quomodo acci- 
KuUius crgo pondcris ciTe poEciic au- ^iendum iic,paal6 pplt diccmus.^Mi- 
tedciseofiimfiifipacdiuiiiliidioaC iiiubohftAfcs tjaodAddiCtunaJiittfti»» 
fireacioiiu. • rt .. lifid^Abaudore pnmoneeeflandili^ 

' Ruin. TirtqoelL IMsi^ Menocb» Imti^^nuj^ftticn ^diium fieri opoN 
Aqnilitt. Anr,.de.Fecr. Mect^fUk.^ ler^ >^iteObliocipium»(alteinju3cei 
liinl i^enrei & poaffimito de ^AA^ . tompuia^bnekii )uris dvilis n i4> - o- 
^mniklb (blicidaiBiisbnem halicjitA . teaibitt retepc^tt % etiam uicimd de** 
tec «Iia,ftriyperfiiii6dri^ iremleriiiit^ faaSd prpjtimicas confideranda cnx^ 
cam<);prolMnr'taaciim au<£l6ricaco 'Quod ver6 quar^o toniidetlw 
aliomiii, qaoartaaien vcl aliud vel f^i. taaa line^ etti|i^.# ejns io compo a^ 
lamaireruifle jam (9ftendirpp$<.NihiL tioneampliusnonpoiferacioneni ha- 
igttur au£loritas hoi^um valere ppte- bcri, & propcereaneccfTarib pritnum 
ffic conrra cos , qui hancmaccriahicx au^lorcm & qui ci propior cft, ipe- 
fjrofcflb plcnius cxphcandam fufcc- dandum efle, hocvanum eflccxipfa 
perunc > pcr jura cicacn. Decian. confpj, juris civiUscompucacionc gradus ma- 
xfolj.de. cjufmodi fa£li (pccic loqui- nifcftumcft, cum illa eciam, hcccad 
tun dc qu^BaUJ.cenfij/.val,!. idcoq^i 'communcm flipiccfn rcfpiciac , hihi* 
«ciamcjuscanciimauftoricacc nicicur. lominiiscamcn perfonasin hncapro* 
ItencVierdAobis n9nob.e(ieiaci& jam pccr mopcem uicimi poilcflbriscxcin* 
cftaiiiimeft.J«Mil^Oi^ e^eoofiAeQcaf 9tqiiabia«ii|toi^ci^ 

tia^;^edibos lc A&.<ittu&|]}nH^^,iiu: laid^l^iinauoacpafi^e^ (Beaunwr' 
l»nofffeRfi«i«iQfiiaip«m,i»9m tatelAkKx 'Q^hiaiCrayecitaiobiu»^ 
cto«iaoli(a{alFiteiq.,4^PiMl.4«; '^t4ej|«^ea^»£^y6 Velcomprelukir 
quibu4}aaadi^m^(t fiv&;c6nfij^ritfeibeiLpt>j[Gariflvar^^ 
i - Cravekt; ^^^.'^!^^ tjpam uc quippiam probare pdnjnt. 

c^hioacm.^i(^cj3ru^quoiM^ncacx- ; Ad aMi^oricace^ quaS(^uinl:6 &ultimd 
ciodKi^ad aiiain cranfcuridum efl: , de ^ dducit CraVccc. facis )am rcfponfum 
lcDdendam ruicipiti, .ftd id partiun-u cft : Nihil igicur in mcdium affcrc> 
HJJigtsquiim vcricacis fl:udio ab^ofic- quod ahquam vcritacis fpccicm ha-. 
ti»«»iationibus quibus ucicur, facis bca;, &propccrcadcau(floritaccc;us 
apparcc. Nam primo allegac Andr. de fmc probabiii racionc hqc «Uicreaci} 
]^n. mc.j. de ndtHT. ficc. feud. quemj cp>minus curandunij. 
camcn contrarium cxprcflc, aflcr«r;<i>- . -D. Gail. inlocis cilatis cummultis 
fUprxprobacum cfl:,. quO(dycri.defiT. aliis co tahtiim refpc^^u & quidcnij 
dcicommiflTo addit , f^#Ql'iA >o(pQn- pcrfun£lori^ hpc , aflcrerc Videtur , 
fioticad 3. ArgjumeoodKi dHlurilMrv quQdfi^nruffi^i|k^uem«fleiQoi;ijunT. 
ipm;;;Deindequ/odtj|S^VIKt;)lii im^- doia^^ad 4^^«^ 9 Ted ireqoir»... 

«M yffttt^ ikttrf^.idefiinai ppiBHoicai: ^Qdit^fniyijUndewdii^^^ 

jDDi^deraciliri:e^tt«i^ii^ le ^ffi&il«i£cSb|r9ri : tic cuivis rc^iof 

ifia^ad ifiias liaeai Itanileteaddttijdli' incAienci patebicaibiJ )giturnobi's4)b<^' 

MntridkfOobisfiipr^ pofi; quarcaVn li- (bt cjus au^ritas , quod fi aliceriea». 

tioBienL'dobiiMiiutt«&ittfi»ca deddei^ fif » mindscQiifidcrat^eom IgouonLi; 

«iiii^ctbiie probatumfuit»'ucrivl()oo efieexiisy^cpir^a^eaiis probata^*. 
siUfus. candciSRnefie*i^ciQnem<^ .T ^ 
jecmfifieracCnrvect. agnahimnbnfiiCr Vuhejus nirit^ (blum modo fuc^. 

'jcedere uldmo dcftlii^ fcd ex pa£^a ccdendi rauone & confuctudiae;>quai. 

^^pincfvideocia^iiiuur QaspaiiiMb» 5»iim€iui^uaf^0fm coi^ 
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tur , 11 fu rpaca fuic. Kt liccc ca vcrbis AngeV.^d, ctMfm. &P/tri_pd. conf bQt. voL 

texcuura lacis vidcacur conrcntanea_> 3. & ex aIhs locisfrfm citatis. Quodvc-' 

iiCproptcrcieciamJi hilcetancum in- ro prrtpccrea collaicralium inccr l'o 

hstfrcndum cflcc, facilc defcndi pollic fucceliionc pcnicus fublarain feudj» 

pcrca, quitirihanc (cntcnciam-Kcnli omncs a primo acC|Uirencc dclccn- 

in d.quxjl. i^. Qu^iacamcnvccusillc dcnccs cancummodo huic vcluci a-* 

Longobardorum fuccedendi mos fccndcnci in iinea rcc^:: lijcccdanc, & r, 

iam dudum in dcruccuduicm abiic> propccreaproxiitiiias ibium rcipedu 

& iki locam ejus fucccdendi .ratio primiihpicisGOQfiderafidaficIdriaiie 

juris civili^ etiam in feudis conluew neq;exiisnecel1ariolequicur;qtrfppe 

cudine immemoriali incrodudA^> eumfimuiconfiilanc,^quod qui<pti«# 

fecundum Jianc omnes vqui inj miacquirend&bcQeficioadfeuxltliic- 

jus feudale (crip&nmc % haiAefltr^iino oeflionem voaecnr-» & camen.eciaiiii 

oreiftud incerpretaci iunf) cercie c6cra iildm6 defoDdxs». uc-proxtroior ejtn 

hanc recepciinmam incerpreracion^ agnacus , fucccdac : neq}'Ctian^ Ir.ccrj 

nihilvalerepoteriEpriflinijurisjam^ precibUs^quiprimibarumconciuIio* 

4udum abrogad coniideracto^piTtffisr- mmx. audorcs foerunc, unqaam \vl3 

ciminjudictisperea,qu«ha^tcnUf;fir*- mcnrcm vcnit : uc cuivis fcripta co-» 

macaflicr«nr> &inrcfponnoncad4. rum cvolveniiinanifcAum dric: quin 

argumentum dicendacrunt-A ' ponnsconcradifcrris verbisalTcrunc, 

Carcerum quemadmodom cxif^uus r^den'. eilc criam in fcudis fucccdcndi 

efl numerus ic haud magna iiucloi icns 6.: coirpucanda gradus rarioncni ,qua5 

S^corum, quiopinioniprioiit fubicn- ;<i.\: civili pricfcriptacft , &propccrea 

plcrunt, uccx jamdi(£lisliquec. lta_> agnacorum in linca coiiaccrali cxi- 

parum urgenc eciatti cationea liipnLj ftentimr' fuccenionem diflin^en.^ 

*' adifate.^quibuseampFObaretfbnan^ dam^deibeii4aBciumlncceffioi}einj 

xAt: Niuiiecfiveramqaideiii-llti iOJ UaeV'rci^:.AE}iH.6itdis iicin<alits1>04 

Ibttdis nott dm -olcimo '><leeede!na 9 -ixia voUamaki invioem fisooidero » 

tinam primo'<adqtiireiici fuciodi »' ttq; ade6 proocimicacem esi^yrfima^ 

;<][dodiemper ad primum ^pitem fie didniddenmdi aeftiniandamefl^^ ui 

orginem feudtrelpiciendum Ac , Hcet apparec ex locis fuprs^ citacis;. Qai igi.i. 

pcrmillcmanuscranfieric^^odiccna insaliadetorienmc basdo^lrinasi iia 

' iiabicore!pc(flu adprimnmacquiren^ oontnranen(|cm.aa£h>rumabBiiftW4« 

ccm omncs tanquam dercehdentea tant^, • : .1 

ciusfucccdcreintclligancun Tamcrt QuinimoilliipG , qui cxfam di£U» 

omncs ha; do<llrinac&: alia id genus cA rationibus opinaci fucrunc, primi can- 

Iblum tendunt , & ab Inccrprccibus cum liipicii proximicaccm confidc- 

■Communicer m hanc fcntcntiam & randam cflc , nihilominus commu* 

iftorcfpcdu craditx &hadlcnusinccl- nes illasdodrinas, quasprofirmanda 

ictrjjcfucrunc, uciis ortcndacur,non_> noflra (cntentia «dduxinaus, pracfcr- 

ptnncs » qui ultimo dcfun»Slo conjun- cim vcro cam qua gradus in feudis fc- 

£lifuerunt,fcd^Uiiciim,qui4Cdm'' cutidum jus civile compucandoscjQb 

inubi1li^icedeiisMdUlic>adteil4i}e^ cradicur,approbanr* cann camenhiicQ 

^effiohem adibicitettdos cffis \ quod iiAntibos>f}piAioipibnnncoilfifterci 

icail &dnm\ddfifiiai li6i^^^p«f(Bs ob^ hldUmodo pofiic , quemadmodonu 

jdlenAqi praeiudljL^e^iiicc^^ otllbiiiim iiiit^ Acproptccealkiico 

Msft^bei^red&omoac^uirence-eau* imer ie pugnancibus opinioBtbna*» . 

ibri faabet s ^H>miie'. iu^def^di jus Jmiciaccefnonfy daaceriatbdca&ivolo 

luUto'oii»Qt^]piptttfrexiis9^pi«c^ vinrA fibimcripfi^^ntwidtaM>t>V :im ' 

• ^ * . cxcri*' 

• • • 
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excricare Cc abhocLabyrmchonullai* 
racionc quoam: Quar& haccciamdQ 
caufaminos ponderis habcrc poccht 
hacipforumopiniovclaudloricasv . 

F.x his modo liquec id > quod ia 
lecundo argumenco majorisloco pra; 

0 mifimus, inffcudis cancummodQdc- 
fcendcnccs in rctb Hnca fuccccJcro 
primo acquircnci, ficpropccrea ad hu- 
jus proximicaccm pocinimum rcfpi- 
cicndum edetneq; audoricacibus ncq; 
radonibus ibidemaddudis jlatis pro' 
bari, (ed concrariura- juxca commu- 
nem Inccrprecum fciiccntiam & rcce- 

^cam fuccedendi confuccudinaii vc- 
riuselTe. Quamobrcra neqiid,quod 
^e jurc rcprxfcncacionis in hnca de- 
rcendenci in inBnicum admicccndo 
minoris loco aflumptum eft , rc^le 
hucaccommodari, ncq; cciamadin- 
cerprecacionem rif^. /,de nAtur.fitccej^^ 

fiud. adhibcri poccric- Ecquod porro 
confcqucns cft, ex hoc rcprccfcntacio- 
fiis jure» ucpoce quodincercoliacera- 
les ulcra firacrnm filios cxivsy pacruis 
£iccedencespatruo locumnon^habc^ 
rcmociortucri fe nuHa facionepoc?^ 
rit.Nam ccflancc pra:fuppofiij6v cc flac 
cuam chfpoficio , LgerttK^lit&i ^ T^f 
tMQrem, Jt- fid> libet* /. ffe^^ fnim-^it^ «U 

de his qui not. inf. c. mm Faulm ij.j. ^ 
quocicsTnajor iublacacfl, cumeciaod 
minor, ctfi mfc vcra fic, corruic, &nil 
mifi&llAJmindclequicur. v ; 
- >. Nbn moracur ctiam no» diAiii- 
[ ftio Valtciiiupcrius adduda, t|ua f 
•xiibaQac yproximicaecm Hncai taO'; 
tum ex pctibna uhijtko dcfunctt (cAi* 
mar», gcadus autem proximitacemi^ 
primo acquirctkccpeccndam, Singq- 
labtsenimcacflopinio i quct adflipu- 
htdrcmiion habcf. Semper enim hgcc 
con^unda func, uccx quaperfonaii*^ 
jiea3.|)roximicas fpc£landa cil i C^cca- 
dem eciam gradas prooumicas flcia*fl;i~ 
xnanda_f. v/ rj:»:r 

Quod ccrtio teco de fidefcom- 
ttuflfo didtum c(t ,dubicacioae aoa ca- 
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rcr. Mulci tcnimnGnminoriscenrc 
ra; Intcrprctcs concra. cxiltimiiunc, 
ctiam in fidcicomiViiiris proximita- 
tcm potius rcfpcdu gravaci, quum ic- 
fpeOu ceflacoris gravantis confidc- 
randam cflc, ucdoccnc Jflf/». tnl.J^jt- 
rcdesmei. § cumita. num. 16. uhiTorriii.lL 
4d Trcbeli.drin L ficognatis, num.so.ile 
reh. dub. & conf S^. voL 3. conf 24^^. coL 
//. & conf. jjj. 'voL 2. conf 73. num. t^. 
'voL2.S0cin.jiin. diccnf communem, d.%, 
Umnita. coL 23, &confj2(f. num. ^^'■'conf 
J33. num. 27. confiKf. nu. 2S conf 13S. ffJt- 
S.^L i.&conf 22. num. 2g.voL 4. Ga- 
Xad. conf^. Parif. conf 2. num ^7. voL /. 
Cr confsp.num. 4.j.iib. 2 /Rum. conf.^o. 
tnter conf Rub. & Cfinf.jfih lib^. confipi. 
J17, num. 2S. couf 12). num, tS^fonfjs 
confjsj. num.3^ cmfjssf.nu, 6. c9f)f.i 
num. g. conf ififf^t$um'so. confjejf nUft^tt 
t7J.conf2iJJ,tium.i 20. Ub. 2, conf.js- col» 
ult. confi3S*JfU.Ji. V0L3. Rub. Ale.^and 
conf 36. drjS. Bcrtrand. confsoo^ lib.j, 
Cornew confs>7. num. 20. voL i cenfiz, ' 
nu 10. vol. a, C4>nf. J30. coL lo. vol.y3, Jaf 
cpnf. S4^ v(^L J*' Cr^t. int. conf Rub, ffnjf. 
iS(Jf{^a ,Qaftijunt Confj2s. Pulcr^. nufrt. 

RoUndifi ValL 100, v^. j Jpan. de Kofz- 
tf.Spcrcii* cj)nf. i2s.num,.s. Berom confsi^ 
pum,37. Ob. i. conf p^.jjum.^js. conf. j^, 
Vum,3ilib*A.,Mciat. conf 32. nu. s, ctff 
ffSPi Wi. ,12. dcM. L I pronuf^ciatio. § . .agn^ 
tfrmn. de verJbor^figuif.Matt. conf i. ntL 
4<S. p«nf'^. 2S, Cejfm Hugoi confjao. 
nu. 22. ^^r confi^. n^m,y^^Fort. Immol. cr 
ibi Tor/iicL conff2Jf, , Qirtuiar^ ijuser 
qtmf.Rsrt. cotifsa, ■ffUfnt.fi. Cravett, ^t^^-f^ 

C9lyJ,i& confc^fff'p^'3' Burfatus cU-^ 
CenSxrectptiarejrt^ ^^crebriorem conjfl 
I7«(.num.2j,f$ufiis7.^iim. 13. CephaL di^ 
ctnsffut^i4ie^nmuae/rk*copf.4^. nu. 2^ ^ 
confji^, ftunf, /S: & fet^. conf ^d. conf 
^oo^ num^ss*4^lfcrm%^jejlamentum. tj.^tfr 
Vejffid kMfC€Jtrri{-Qfi^\ confi 7/. nttm, 
if, hieron. de JLauf(estf*,'de'fifAyin:j7^ Bor 
iogn^t^iio>tfuit»_n!0h:7^' AngufiL c^f gcff 
tmm.^.^onfcf^.. nuni:^' &to. Simou. eU^ 
?rat^conf i^t.hum\32. Becian. c^uitejfjt" 
tur demftgii commttni &vcriort e$nf.2^ 

nunt% 



htim.;^Mjt. &cdnjAoo.'vol. s- Marz^r. 
defidcicam.fMrt. 2. tf.js. ducnsita judicM- 
tumin ^ota Florcntina , drconf.io. Pafq. 
dcfuccc£. crcat. iib.s.%. 27 Jt. «f. Palaez.. de 
waj0r.fart.2.q s. Molin.dc Hi/pan.prin:og. 
iik^J. csf- Pancirol. confpi. n. 16. confioo, 
confijp. nu.s. conf.i^s.nuM. 7. Bcrtazol. 
cohf^S'nu.2.^ 27. Joan. f^inccnt. Hon^ 
ded. C0Hf7o.n.2^Sf»nt:OddMC0nfjp. nu. 
2Sf. &fcq. Munh. Brun. cavfj. n.p.JofepL 
dc RufticmtrJtci. dc Uh.poftt. in condit. 
icauf i.n.17. Trcntacin.de fubjlit. part. -f. 
' c.i^. Projpcr. )PMft^copf ,fi.num.s. conf 
fi2. num 1$. confijfi) ^^fi' iS. Marrabr, ah 
AnpviU.conf f/. fiu.^. Ciojf. corf y.nu^ 2J. 
&fc([tj. ColUg. Papiqif incauja Trivuit. 
num.s(k verff benc. cpnfidcramfdc, ,& iht. 
Mcnock» dc communi attcflans nu.jio tdcm 
Mfnoc^. confiois. n.jii.Matth. Leyman in , 
cau/a JJon/ildji. 11 j. Magon.decif Luccnf . 
SJ.n,nr.,Anton. Calca::^^ ^aivaf confji. 
ilvifo cafu^. Alcxandr. Baudenf.conf jo, n. 
2JS. voLjr&picnif. confi^ n. 14.. &fe'i^' 
voi.i. Rota Iiomarft.decif2a.n.2.part^.An~ . 
ton.Camma.de cif Luft.20^. num.^j. cuni 

Secan^um haric igicur opinionen) 
argumcntum iftud f»ocius rccorqucri> 
coqinoftra» quam dcfcnciimus, fcn- 
tentia confirmari poccric Scd quia 
propccr aucoricates plurimorum pro. 
Ucraq; parte milicancium idadmodum 
controverium cft , idco conililto prae- 
tcrmifimus , nc id quod pcr ccrciim 
cll,pcrminus ccrcum confirmarcri- 
tdcrcmus. Hacaucemfalccm dccaiifa.^ 
iftudproponcrc libuic,ucoftcrtdamus 
hcqietiara concrariie opinionis alTcr- 
lorcs ccrcum argumcncum indc dc- 
iumcrepoflcji. ■ t _ - 

Non remoracur criam hbs diflih-'' 
£lio ex Ccphalo allaca : nam t & ca fm- 
^dlariscft, & opinioncs diflcncienccs 
non c^m conciliacquam alceri pra:cisc 
adha?rec. Noh cnim jam quxihoeft;,. 
quomodo Compucacio inccr dcfccn- 
dcnccs ulcimo dcfunfli iniijcueada iTic, 
fcd quomodo ca facienda fic , linca ul- 
timd dcfuhcli pchicui cxcia£la> quo 



I d ■ xxiiL ifif. 

cafu condliacorcs ifli cum iis , qui de« ' 
fund^i pcrfbnam plane cxcluduhc-^ 
confcnciunc, & fupcriils cum rcliqui» 
func refucaci. 

Quinimo pofico ih fidcicomminis 
proximicaccm ccftacoris , non auccnu 
gravaci fpc£landam> ihoh whicn pro- 
pccrca fcqucrccur, ctiarh in fcucUs i- • 
dcmDbCihcrcdcbcrOi — • >. < 

Kam qui t in fidcicommiflis dcfcn- 44 
dunCceftacoris modo proximicaccm* 
non auccm gravati confidcrandamj •! 
tflx: , nituncur potiflimum nicncc tc- •. 
ftacorisexyariis nCgociorum circunv.. 
fliantiis vtrifimilicct collc^>dum cos^- 
quifibi prbxim^ cohjun^lifunc, rdi^ 
quis antcponcrc Voluiflc ccnfccur. 
CuEhqi hdeicomhiifla i mcra & foU 
Ccflacoris.ca rclinqUcntis voluntatcjj 
dcpcndcanc,non hiirum cur hocct* 
iaraloco mens ac voluncascjus anco j., 
bmnia confidcrctur , quicquid alia$ 
fucccdchdi ratio juris communis po« 
flulctrpocuicenimabcapro libicore^. 
Ccdcrc. Acqui fcudorum conccflio- 
hcs noh a (bla voluncace vafalli rcci- 
|}iencis y (ed ctiam , & quidem mulc^ 
magis ^ domini conccdcncis volunca- 
ce dcpchdcnc, quippe cum in huju^ 
poceitate flcum fic, rcifux lcgemjj» 
quam vclic ab inicio, diccrc. Quan-» 
tumvis igicur vaiallus eo tcmporo» 
quo fcudum primo acquifivit j Volufrf 
ric, Uc fblica futccdendi r^ciohe muca.1 
ca ejus proximicas pocius , quam ulci- 
mo dcfuncli cohfiderctur, hifi caraca 
hoCcxprefltric>& dotainus feudi cc- . • . 
iam annucricjacq;caicge &cohdicio- > 
nc fcUdum cohccflfcric, tum fcudunL» 
(cmpcr iccundum propriam hatu» 
ram,acqiade6 ita cohccflum cflc in- 
cciligicur., ucjuxta uficacum ordincmf • 
jurccommunipraefcripcumin eofuc- 
cedacur, neq; dcinccps incegrum cft ' 
vafallo, hanc fcudi nacuram & fucccP 
fionisracioncm finc con(cnfu domi- ^ 
niimn^ucarcccfimaxim^vclic-r. 

^ Quamobrcm indc mahifeflUhU ^\ 
e c c ' ' " tft| ' 
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ci^il^jdis foto Voiuitraccm 4>rimi Andr. ifern. in c. i. infrmc. n$m. t.jtm 

tfiOVa^cisad novam fucccdcndi ra- agnat. Uem m c. /. §. & dim. num. 7. dc^ 

. tiqncni incroduccndam non pcrindc fuccrffeul Marm. Frtcc Jefibfeud.BiirU 

uc infidcicommiriis valere, ncqiic in lil.y.tit. dediff.fekl exffti. ^j^^f^^ 

co^.jGd.cracioncm vemrc , & qiiod in- tri^l. (^u^. si.nion. 2^, p^»- ^jr' 

de porro fcquirur , ca quic in fidei- I^i/rj. dc fettd. tit s.de feud^^/^ • '^'^. 

commiflis cx ccftacoris Voluiuaco fr^ha^L^i.qiidf 

mul ti cohcluduric , ad fcudorUm fUC- cd}f7^H^J^-io.n.ii,^^ ' \'J "^^ ] ' 

ccllioncm apcrca fbbftftcnccLdiVciflR-- _ . ^ . 

cat.srac.oneminlihSaccoWtaibaari.- ff^rJllt^^T^r^k ■ 

Z>;dtm:^.^li-'tc^ai^-l^' conndcrandam ene Og^ 

ir6hiati^M»«^Wbelft.«*»m«ito. «nhoc, va de controverrumc/., 

■ eBtatlA>V««.^mdiauriicft> ekpM- utapparct « loc.s f^.a c.tac,s . & 
ei^Kif ;'iiiriaubtail»dt.«*mabomm: C""""""!» fententia fu.5 .pla v.nbus 
BuiH»o;uatcio'i*riediri.^w«|baiomj. to«ur,tut.us cft ca tantummodi 
iiii"We6<lue ftada 4 fideitoftimiflis n.t..quJmidquodpc.- fe certum eft._ 
«Virfitatis tarfien rationfe non expB- P« >ncert.us hrmando lSxioi>eYn ai- 
e«aa«linxit. -fijn.md.conf.i. l^utaMdi campum aper.re, iftud tan- 

Qnod prStcrea de opiHionC eo- «"imodohocIocoiiionttiduraVeo» 

U,f n.m, qui inter feudi.m cx t paao& qmcpncludu^W^-to fcuaojHWp» 

" ha.-red.catiu.n diftini^vunt, & de naco- ^^ ff^^^^SU^!^'^^^^ 

tafeudi liK;edicarii ^dduaueft^d hoc. BW*™™»*««^*«dHiffie«fo»- 

ipfo refucacur, quod CipetiO«<rftel- '^^^^^^^'^'f!'^^ 

fum eft , comtifudem & feceptSni. ««««i^wroteifre. quodittfeud» . 

rtaftiInterpi««BA>a<il^jfteuB* taon foccedatur ulamd jrlefiiiiab, & 

■tequa,iiptf«*rihkW dliM4-«to^ proptereahu;u5pfo*.m.cas "^•c^ 

. ffierttioAfidftifKbvfa fiio<Wte««»- '"dcrandafit. Sed^deeopot.mrtOifti 

. «iH6^a«lui. acqueinfeildo «cpia» agcmes, ucrum fucceflor canquanu' 

loeiimhabtteivifemomnei-radones ''^ P"^""^^- 

liititfioiifidertiwinftwteexpaao^e ^."'""^' '5"°'' 

p^Viawirianon minus ,qoim in he- f^^dum fic hsereditanum , qual.ta. 

Jeditarioproeeduntrldeoque pleriq; ntamen lia:red.tar.s .n co fatishaL,, 

«StThterpretibusfupra citatis parcim^ quod mediante perfona ameceflbrum 

eeneral.ter, partim in fpecie de fcudo plMrtacquitenm fuic, & pro.'' 

Ic paao loquuntur. N.liil .g.cur cu- ^^^^^f^^f^ '«^^'.'^'^i*' 
tandum de a..aoritate d.ftinsvcnti- 

um,cumnonfolumcommun;terf.t. «j^tcWfl^Sfateli» 

■ teprobata,fed&qu4mexiguificpon- g»«*feai*Bd5-concedulft..gMWm 
der.s. pauld anti demonftratunu ult™o «Jefi«^o fuccedere^atque* 
f ■ ... . . deobujut proximitatem ocHudeqm.' 

• IIM quidem ftcitt «mcwBiimH «to*ffe>wcoivi» Script»<iMum in- • 

fiquide* defctfdo «noto» teediou n.ehnpetrp.cuum «ffc po«^ & „. 

«Sre»efl«*p««erf«ion«fitpt4ad. «rfenterappartt*cPanD,»jfe^ 

di^. haniftorauiam etiun co^n-. 'S?'"] '" ^"^'^ '"«'f 

itflriilliiilUtdoarin«fiWiaripofl«,^ d«orquent, mcntem Inter- 

"ttadinir.infeudohaerediMrioqnenu pr«um,.val4t» *erc<fi& videa- 

akimAaefiinailwredemeficdci)^ t^. 



Digiii^uu L>y GoOgle 




ftcienda dixim usi negari non poce(l> (1 tittid«liD fa defiitcutliilleitt abieiric ab 
iuri feudalifctipco prsecis^ inhiaBrcro «ida recdSeric^ utait^^A^. in nmk ii§t 
vdhimas^lenceanamhanc^ quatradi- id0idJ^jlkdf»i»M,M^t.dccop)uA<^ 
bilr» infettdaiibusraccel&oHibusgra- tandillnnotteftiticmoiiecidero 
^s non (ecundum jus ci^le > icd po- 4» vhiMfit^ <7- de iufi.am Hlik imhm 
cius (ecundum )as JLongobardorUm Jk^mU^dAi&is i MarMi9tJ^m,2.mji(fi, 
. iiveCanOxiicdm compucandos cffo, ubi miiids probat» jus Longobardo- 
verbis ceKCiium magis eflc confenta- ' )ruiti non amplilis cile cOtafideran- 
h£am , ideoc); ex iisfaciladcfcndi pol^ dum. Mutco vero miniis propter ja- 
ie. Qu,amobrcm hi>qai vel in illa qu^- ris iliius rationcfh li^ebitmucare ea-i» 
lflione> velin hoc ^f ropofiro tio/lro> qui^ hon foldm^ercam jam rcccpc- 
fcfurcnciam communcm cancum ex runcincerprccacioncm/.w/wwf^/^ZiS. 
vcrbisccxcuum defcndcrc conancuf, fcdetiamper gencralem confuecudi- 
hullo Hrmo nicuncur fundarrtcrttOi ncmtotiuslmf criiScnocoriam tcm- • 
quinfacilccvic.iri &:retorqueriponiCi ' pot-isimmenloi-abili* 'obfthrailtiamj 
Qma tamcn aliud co/nmanjrer rccc-- introduda funt: qiiippc tUm canci 
pcum eft, ab co falva judiciorum au- "ccmporis ufus & obfcrvancia vim lc* 
^ d^oricace rcccdi nonpoccric. Ncq; ra- ^ privilc^ii Principis habere fble* 
nacn incerprediti<jne$ ejafinodi inc jui at> /. '1f§tiiMem,%, iHShudqtuM 4^. qiu^^ 
fd LongbW(lt»^m'de^AiibpcEe plan6 ^ /a£ &4tf 'tv,MM c.fipcr qiahtiuLm^ 
denthilorunt; Ecfi enicn ii^ tor^bo^ fr4t&tiuigHf&hir,$ff^, cmmfimU, Qp& 
admodummagnaseaniMvi^siicku qui^em tonfuetaoiiiem jDaezyequl 
Ibbolisiamenadidnitaximopcre^rdr tcnctur,liifiSyndicactisperiettlo ml^ 
|uilt>) otverba texcus tcQs^ iilteU^ ^ iacerl(,veiic Idcj[i in propofico Irel i- 
l^ncur > quo fcnfu nimirum i primii lde6 Iba^s obtinere dcbcret,cum alio- 
juris feudalis condicoribus qvidc}; di* 'quinhocadmitteretur, plurimainde 
Oum fic • quod cum teli^ui Inccrpp. abfurda & ihconvcniehcia fequer^ 
nonfacisdiiigjntcr confidcrarinc, fcd cur^qua* fu^ra in ijf. fundamenco fue- 
potiusad juscivilc rerpeiflum habUe- runtconfiderata. Ncq; fan^ ego,cum 
rinc. ncq;camenidaJvcrba ccxcus fa- quxft.lp.lib.2-fentenriam illam poft 
ciscommodcapcarcporuennc, in Va- Hotomannumdcfendcrem,in animo 
rias & abfurdas., Dpmioncs piolapfi habui,omnem hadlenus incrodudam 



Hren&fia^q^iit|s IneliOtenl cogni- fedhoc cantum fpcdavi> uc redius 
tionem habuijteiikt « ut j^roinde laboi* perpipiahi^ici > quod jure fcudaii fuc- 
ifteinibhoUsladfhidu non daireatjb cefilopHmbonttltraqttiurcnm vel io- 
Cori ver6&judiddromlonge alta eft |>timutn gradom fsxtendebatiir» tic^ 
ratio:Ine6eniMlilCdrp^ebiti0iies> iSc' oftdidiM.^ Koii eftigttor qaod 
hiflcdenimpcfl(0^idibaesboi^qttaa-« toncrarietatistaocam Imihi quiipialiu 
MiVis Vjerbis cextus ^ilfiintahea^ vi^ propteirea inarat .Qs^ olonia ided 
^cahcUr^u&oricatemnoh obtinenL» idiligdntius i^mec9cji>licandafiien]'nLi» 
led communibus & recepcis Dd^ • ^aod Inlighos qttO((iam'virb^iii hft6 - 
cerprctatiohibus & fcntenciis fian^ qaaBfiionerefolvenda^ valdi 
dum cfl, cum injudicando & conni- / confuibsefleiiiCGU 
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Ad meliorem hajus Quacftionis intelle£bumhaE:c Genea- 

logia pracocuhshabendaeft. 

. ■ (a) Hac lin ea kjiiccepdne p/ane excluditur. 



/ : 




• . . . , 



• ' X^) TrtmHS Acquirens. 
! ' (J8) LineaadquamfeudulminprimadivifiQne per^ 

^enit, 

■ (C) Fthraadquam feuduminfecunda di^uijlone 

pervenU, 

" (D) Hltimodefunaui,cujusmorte'hdcfhapeni' . 
: ' '• ' ttis exttnSaeft* ; • 

. . (£J Hipariteradfucceponem adjj?iranty cumta^ 
. . ' f. . menalteralterograduft remotior, 

Quaerkuran omnes , an gradu tautum proximior 
fit admittendus. 



Addi- 



()Ogl 



7& ^&T^ ?^ }x* <^ »^ Iv> ' 7v« 2v> rx« 7v» fX» Sx> «Xt 



•jT. 



. . SimoAis UlriciPiftoriSj Hartm. F. 

idcm per hahc ipram racio- - (ej AddeM^«iMi.l^^^^ 

ihem in cafii nbi^ mulcihn abfin^ili ti.24^9l,2, Diddc. ^imtiM JfgoMljhtft, 

conCu\\3itM/i4j9fi».ferej^i>f.ca^^ gU]pi^frincip.n.g&.&feq. *. 

&feq^.lib.z. ai ; . ..fflndcmin RocaBai)oiLjre- 

/Xr.) Lacifllme hahc rchcbfitlM i!C^iMteftacto&jniiks»;finatj^ 

dcfcnciic ^i?^. Bapiijl: Lddrech.-^hf*'^, tuvxJteeif Bonon. 12» auKnfc. 71 iS^^§^ • 
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ti(mmMnimpedit,&n,f.&potaf ^ ^ i^ipik^ 

imcrbnres aitenariintertlumirre' fadretrotrahitxrihJt. 1 ' f^- 

. 'vo:ub:t:tcrn.2.hahetMrtamenCan' ho. Retrttrdhiti9ntiHqMamfit,qMandoresnoTf 

traQiii, cui apponitur pro refoLbili » , ; 'tHui^tpUite inte^a, DecUratur «r#. 

%Mo. ecf refqimmUM^ qu€ prk^ • : , p-necfn prdj$uBMm ejiia,(ui mtf 

^toregerMJrefti^dif^^.io. . ^ rifnjMett qiugfnim tkiUhtl 



j»,. ii^QWfff: rei bjbetur qui4i,etiamftM^Mif^' //■ lAr ». ir Vtiquiruntur extrema 

<fuOabeoeymcipofiit,& n."ti ' ' ""^^^ habiUa nu.n.necfit ad tetiqtim^ im^ . 

^ px^a&o de retrorendendo tjuAndo res ri:^, ' ' " ' - "^' ^uo aSiu commodigeri nditpeidL^ 

,(i^mTieiijetiif^^ - • T-^lmifi^.m^lt^tontritmentem^ 

4qMitdi'Jdpatitiiri^^ 

$t, "tnSiitilltfi^cediilocoreiiiiHandoliigatarid ^^irhinmobiltttih iMaraturpkcuntmt^ 

■• ■ ireikgataeyi»iitur,&tt^0yj(fetffi^ \^ redemptionerciimmobtlii redaSam : 

exPeEtttte^mkm^ 4*MliiKtiftkf^ '"^" ^ * ''%twiidMiiduosdam fo»wwii»t2/..^i,V 

]i 'fiu^ktfl^ A-L I -^iuiredes feuddits diyidatur, fitm^ 
/. AhtHcertOerentuquMdeptndentiinctiift' . zS-st ^ •t,.. - 
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zz, BsCfntu ro e^enh pipt^ 4e domimo in* de tapta yenit ia refiitut. Fideicemm, 

terimpendentejudicAtur. & omnnn priJhriAm natjtraa aljMr 

34* FiudaetiampoSimortem^atr^ quTHfim \^ mityut multisprohatur, 

paSode retrovendenao rcdeniptifdi' 2Sf* A^nsxefolutm in conjiieraiione amplius- 

t^ofitioni de feu^j.empQre mortis , _ noncH. 

xi/feiltfbjfibfateni. ^ '> Q J f f ^^^'^ fuhtt^ft^ferre quisf, tcKetar. 
2S» Feudum vi^ore paSi de retrovenlendo 3p. 'Sui)rD^atumnonf;i9it)^a$itram€fus,i/icu^ 
rredemptum dicituT feudum anti- juslocumfnbrojaturftaritedivtrj}' 
quum nonnovum. pxtia ratiene. 

26» ties yigorepatli de tetrtrvendendo rt" 

Uidam fcucfum emcrac f^p, Qnpdadd6vcruracrt:,ucis,quiciim 
coHcclta vcndicor» iacultitT pado de recrovcndcndo cmic r-cinj,' 
ftc redimcncCi insra afmos dominiumcjusicerumvcndcndo 
duodecim^^ :. f.c cum paul^ t aliuracransferrcacqibocipfoimpc- 
pofVvkaftindusdlct, rclido.fiiio fic .dirwi|o(l^i;,ncprimus vcndicor iHarna 
filiajn fcudo illo iuccftficrac fiJiiMS. ^ f.c poneflbre rcpeccrc qucac , ilc firniai_i 
hoccciamdcfunclo/cudum cxclufa_* Alex. conf. lo. njoL i. CMri.f n. conf xz. 
(br<SgcJfc^f»c^j<impor^^^ fjt^.confiz. col.pe». & c0nf.7e.num.fi, 

^c vcndicor rccfertrptioniy ccnVpdrrtj t^^i^ '^ftta confiz. nu/a^j. ^^<sA 
nondum peniciiyc|a^<o f«|»dum.ccfij- .j. C^gnol.inl. 2. in ult. not.C.dcpacf. int. 
fo prccio rcdcmcrac, '^f^rcbarur t- hnpT (!r^ndii\ Naip vclhincmanifc- 
cinjrjiWWirr«ci«iTi><^id^udiad fi-^^ doroinum incc- 

lid!m4fn^ct>ns AlW.caLm p^ri c^lCanu- 1 rnj cfl^c,f ^c irt ryjijli (jicicur m l.fi eA 
friciiin aUocUalibu^ ft^ccfleDac^p vc^ , duqkns.^fed AUrce/I. dcin diemaddiul 
roadp^^ruum, 5ciuopolTiclent;c fcli- ' GuAinihMpfc domiRuscflccdoHiW 
dum fucrac rydcmpk^mi , pemneat-.. un>aiirercrdnsferrcTtorippl^et /. //vi- 
Ec pro poflcflbre feudi m\Aia''^^ [ dtno, itifrmcip.de acquir.rer.dc?Mn. 
probabiiis jurisracior>cs rnilicarc vi' Sic&aliasfqiijsdominusrci aJicii- 
dencur. PrimoenimtcrcurncAscn^' jUslcciajnl plciib jur.eefl:, quancumvis 
pcorcmdominnmeju^exycnditionis abcoevinci, rcdimivelrcpeci pofllc» 
eancra(9tu & fiatli.rjc^e iuBircuca fa- inoMeo.dcrei vendic: Ih. %fhvi:(lei^ 
(Xi\m eflcj quancumvis rcciiipcndi Ssl- Sp. Sj^d/i. Ififur. de ufufruci. l. juluh 
ttrlCJttehfl conc«7fl<rrac vchdicoAi, . . >fus i.^fii junct. l feq. ulfi Baid.p- AngeL 
' Cnm pac^am f dc rcrrovcndcndo de rci vendtc4t.Li cr ihi Bald. C. dt 
noaimpediat,qu6 minlisinccrim do~ ffvcc .donatU, AncilUm.^ ihiBajd.& Ar^- 
mioiiuTi rei,in empcorcm Cfari»»fcracur. gel: C. de a^io.ernpt.Cum igicur cmpcor 
uc probacur i»/.2. C. ^kfac/. wter empt. fL^iidi dominus cjus fadtus fuenipi^utiq;, 
^«yApir/. -ubihocnoc* Dd. indc con- domini.umifludinflliumcius,acquC:, 
cludcntcs , quodemptor inccrim fru- indpii^fracrcmpacruum kilii defuvnf^i* 
£tus Piid^ tVciac' quod non ficrec, nifl craosjbcum fu^t, 6( quod conrcqucns. ' 
cflccdorninusjfiquidcrri fnlchis domi- cfl,prccium cjus ad pacruum pofleflb- 
aiuDi tccjui iblcanc ,7. V. fn rcrti 8&d<iminum feudi» quo ifbidirc 

fundo. exdiverfo, ac ret 'uendic. /. He- dinlitur^pcrcincre dcbec. Nam i n aper- 
UtiniHs. dtujkr. Idanq'; fcalitai^m^ to cft , quodvis prccium rci vcndica: 
gtin c. i//i tos.iA 'V&h.^trcepti. & tbi Dd. dotpino rci, a quo^rnjtyr vcl r^diini- 
depignor.Angtt^d^jfss.ittftn. Tetr. dc^ tur illa,perlblvcndum cflc. ,Ncqj qiio 
Anchor.confio. coL 2. PauL de Caflrxonf minUs Khid fiac ; pji£bum dcr€CiroV:?n- 
toQ. itifn.if:ol,2So(^n.confi7o.cpLs. i/b/.^i. dcndo,cx quo feudum redimicur, ma- 
3afconfp2.co/l4.voLiJDecitucmfi<S7.& gis obflaculo cfle pocericquam crans- 
ctnfifo. coLpen, , v v lationi dominii : Scd qucmadmodum 

hoc 
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hocpaclo non obftantc nihilominus 
doniiniiim ui empcorem transfertiir , 

. ita ctiam impcdirc non dcbcc , qiio 
niinu5 prccium adporteUbrem domi- 
num rci pcrcineac^. 

h* Prxfcrrim f cum hocctiam cafu, 
quando rcs cx padlo de rctrovcndcni- 
do rcdimitur , prior concratius non_5 
ipibjure rcfolvaturjUtinpaifioi.com- 
millbrite vel addidionis m dicm /.^ 
.rr/ §. J?f7. cr l. fcq. J<r in dtem addiB. S cd 
novaquarJam vcnditiofiat ,' t. falioj» 
conventa. de contrah. empt. juiiffa. f. (t 
untfs. 5. paclu^. dc pall. perqns jurahoc 
tradtt Angct. conf sSr quo iptiilirLi 

' pkfiq; cxiftimaruncicX cj utiiodi vcn- 
ditibnc noVum drfbcri laLVdemium,' 
Utfenfit Jacoh..de'S. Geor^. inyra^f.de' 
Rvyd. '& Oper. coL lo^verf pfir jradicta. 
ihfertur PauL de ^ajffl' inLiX. dejpalf. 
tnilenipt. cr vehdli'^ N^afii ycl^hwic vc-' 
rifimile ficprcciufii cx hac nbya vcn- 
ditionc rcdac^um ad pofljcfl*ciirbp[i rc-^ 
dimcci vcndcritcraTpc£^lr<^ , ad^ucm' 

^tiam dominium rci vcriditx pcrci- 
nuic, atq; adco huhc prcciumiftud tX 
cc fiiaquxfitum optimo jurcpctiro. 
Sicuf in fimili (^qiiod pr<5 fchtcncia-»' 
ifla plurimum urgcc j dc fundo lcgaco 
tradicur. ' ... ' . ". 

r : Si is t poft mbrtcm tcftatbris cvin- 
catur pcrrefiicutioncm inmccgruitij* 
rcftttiito prccio , id prccium ranquam' 
ilibrogacum in locum fundi dcbctur 
le^atario , /. quifeiidum. §. /. de ieg. 2. 

Jacit text. in Iflia. §. aTitid. de cdhdit. & 
Jewonflrat. dr i jidonata. %.JiJJfonfcs. dt 
donai. int.vir.&UrK-or. 

5 F.x t quoeciaminmaccriapaflidc»* 
rerrbvcndcndo Ttfyondci.Antcn Rub. 
ss. Si quis cmerit fundum cam pa£to 
de rccrovcndcndo, & fundum hunc 
Icgavcricaltcri, Dcindc vcro vcndi- 
tbr cum redcincric, quod Icgacarius 
^^(lud rcdempcionis prccium pbfiit-. ^ 
^ rcpeccrc ab harrcdibus, quod rcfcrc & 
fccjuitur Tiraq. de retraci. ttt. 2, inf», 
m.tjz. Idcmmagisconfirniabitfir, fi ' 
jUscciam filiaJconfidcravcrimus.Ccr- 
tumc!tcnim eotcmporc> quo mor- 



I O XXIV." 331 

tiiusfuitcmptor feudi , precium cjus 
in bonis & liarrcditact non fuilli: rc- 
pcrtum, fcd cum fcudL-m cmptunij 
tancummodo pofTechirc, idq; ad fi- 
lium lucccfibrcm fcudi civ.jreculinc,. 
Nullum igicurfiha rucccden.s p?\tri co 
qiiidem ccmporc jus in pmao if^Oi 
quodin bonisdcfuncli non iirit i po^ 
tuir confequi, & quod porrb iequi- 
ci^iV, nc nunc quidcm ifiud jiirc pcrcre 
poccrit-». ■ ■ ' '^- • * 

' "Cumin^ucccfiftbmbus f mbrtis ft 
adirlortis tcrnpus cbnfidcrtiri fblcati 

ir.i dct^iinH, Ihffk. ■ de 'larrd. cjuse ai> in^ 
tcfkr^ dcfer. %. ir, ixtraneis l^it.< de ha^ 
~re4^ flt "& dfjf: 7; ite^^ de hared. 
infit. N^*q,'rctcrc;t^iiod hoc mbrti^ 
fcmporc^mtcgrum adhuc fuitvcndi-' 
tori rcdimcrc»(hid fcuduni , arque cr 
hoc^ fpcs aliqua fiibfit rccvpernndi 
prcCii, cujus rcrpcflu vidcrfpbfiflC-»^ 
fiham ahquod -jus faircVn cX fiJcwrd 
cX^^iitu dcpcndcnsi ^m rurh conlccir-? 
tihi, quoadprccium iftud. Nam citnn^ 
cx^aAo dc renwchdehdb cmpcon 
cjusq; harrcs nullum jus rcpcteniil 
p'rcciihabucric, fcd rcdiTncndi jtis iiii* 
fiberaf vcndicorrs voluncatc confiftac 
& propccrca morcis ccmporc dubitint 
^ inccrtum adhuc flicnc, utrum rc-' 
dcmprurus fit fcudum ncc nc, otiqiic 
hlijusrcdcmptionis &prccii indcrc-' 
digendi nullavidctur habcndarario. ' 

<!^umt ca , quit ficri poflunr, nifi'| 
ccrta Scinfallibiliafhlc, in confidcra-' 
doncm vci^ire non folcanr, /. natura^ ' 
/rw.§. muita accidere foient ut non capiofj 

a^ccju.Yer.doiH.%jiiud (juaf.lnji. eod. ttt.t. 
4juemadmodum% fi navis A.i.Acjuii.i.i.de 
iniit.jur.i.pierun^^ dereg. jar, Ex quo cc.' 
iam in fpccic confidcrari nbn fclerc,' 
quod cxpaOodc rccrovcnde^idorc- 
diirii ponfic, tradir Bectm conf2yp.nu.2, 
Quodvcl idcbmapiis obrinctj quoni» 
ncq> is, ciirrcdimendi jus competit, 
oblaro prccio habcc jns purdm , fcd 
CDndirionaIc>fi precium lblvar>/. 2.(^ • 
l.f } te.C.de paSi.int.empt (jr 'i/eH.Y.t pro* 
pterca precium , quod debccaccipere 
cmpcor,non crat pnus in obligationc, 
cc c 4 fc d 



532 L I B K . l T R R T I J 

fcdin(X)ndicionc, Li.^.ttejnjtita adL videcur, quo cafunullus a£liis recro- 
Falcid. &Lfi tta fiifuUtm. uhi mt. dc^ rrahi folcc, ut not.in l, lofiorum. rcm rat. 
'vcrbor. oiiUgat. L ftquisfub condinone.fi hab. Rart. inLfiuxor. % f (juis uxorem. in 
quu omif. cauftejlam, Niillum igitur j.oppof.adLJuLdeadult.Baid. cr-^alic. 
ncq; ullaobligacio in bonis cmpcoris ini Pantontu^. in princip. de acquir. tM- 
mortis cju5 cemporccflc pocuic > uc in red. Aiex. conftcfj num. 3. vol. i. cr cor.f. 
i\miiic6nCkdctSLC^etJ/t:iifLcade/num» ^s.num. ^j.voi.s.Deciia conf. 2.^.7. rikm. 
CdeciiHt, S'Socin.jHn. conpioi tim, iff,'vol 2. Cum 

^rsiECerca .cx hoc ipfo»'quodjus pr^fcrdm incenm poil^flbri jus iiL» 
fedimendi in lil^ra yenditorispoce; feud.o quaelitqmTirent, & propcerea 
ftftce&arbicrioficqmefta Videiw^.pre^ inmaximum ejiis redundarec pncju^* 
^ cM^Tffli^^^ f9'^<^ifi<' poceflativaJ 'diqumV/iiprecium proVeddmptionc 
p efle i jSc proptecea^ijqnanaimVis coli* ioltitiim ad cempus^nioms primt Vcte- 
ditio ill|tpcriteric^&^6ciqm iolu^m ditoriis retroccahi inde filixejifs- 
fiwri^^inoii tamen .retrocrahinir.adl Vihsredibus.aiijudicandeberec^. 
ttp^us mcirns illius>'dc tujus hderc- „ Nunquam t criimTccrocra^nibii 
ijitace <Sc rucce/Iiohc '^cur> /. f jri ^i- locum habet in prs^udiciuni iurisv^' 
mwnn&l'.quipoti9ryqmfotfMi9^f$gH._Lfi quodinc^nii) fuit((ux(^m 
firvus. §. fn. de Jiipul. ferv. cum ftmiL 'not. inLbdnorum/^irirft)h dehftiim%, 
/|linimc icaq; prccium pro redimen- /. rem. rat, hab. gL inc. ratihabiticnemi 
dofcudo folucum hd ccmpus morcis de re^. juir. in <S. Baid. ini. oLfervare.'^. 
rccrocrahi , ncqi inde pro co haberi foBhac. de offic. Proconf Jaf in l. fiiia 
potcd , ac fi jam cum in harrcdi ta cc d?- quentfater,Hum:2i. de iiBet:& 'posihum.. 
fundi fuiflcc , uc jus aliquod filiaeiiU -49^^- -^^f/^/^^- Panfconfj^. "yjtehj./. 
£rf:ciQ qp^jri, potuei^t , ^d ppdlli oN^ * & cohf jp^ ^tm, 10, 'voL\ ^tuin. conpTz. 
^l^. ((ifpcdcndi jr^tio fccqndumji nnm.g.v9i:3.eMmrkLm<a^^ 
fn^QCis ^cmpvu 4c eqfii rcram)(h|tQai rem de(fif^f<4m^ &^urfitj 
«c cpnditionem > quaE:.uim fui( ^[di^iir'! '*in^,4if.iu^-27, Acceil^&hilcei [cj^o^ 
4i^4**<6rir»'aini^^ inahifeftumeft^filiam 
aHmnpnin hsEr<Mi4ltf » ^ed fcudum dum hbc retrovehclcrc > ctirc qui.(*qui 
tanciiin c^^ticcricv fcquitur, filiam nul- ad hunp retrovcnditionisadtum con- 
lqni,jufi'precii ratione'M^^ po- ferre» fedhancretrovcindisndi iacul- 
cuiQie» ^t9X^iTtt4quei.dereirei&. tit, tacem omhem pcncs pat^qiimptoil^. 
f:4ifitt.mim.t2. Q^XictC\dcm\is2\\i% Iprcmfeudiconfiftcrc. 
regulariccr, quocics fundus vcndicus Nam hinc cciam hiEc feodi rc- ' • 

rcdimicur , fbhico prccio recrocra- dcmpdo ih commodum fiJiac recro- 
^lionilocumefle, &perhancremicc- lrahitnonpot:cric,ca'nquarndcficien- 12 
rumincumftacumrcponijinquoan- tc cxcremo habili, cum ad hoc, ut_, 
tepnmam vendicioncmfucrac, mul- aftus rccrocralii poHic , bmnino rc-' ^ . 
ta:cameninpropol1cafadifpccicfub- 'quiracur,cxcrcraacflehabilia, ucdo- - 
funccauiar, cur c|uiniodi rccra^pni QCzBaid. in L fiUqui procmftore.Ku.ss. ' 
locus cfle non ponit./. , * . ^ 'deufucafqUemfet^tmttwrmmiies iht. Dec, 

^ Non .folum t cnim morcqp pri-» *conf.247. circafin.t»qiiiems, Hoe tffetfre" 
mo vendicorc feudqm hoc adfiJiuin^ fiagabileftimimitakitiihM^ 
d0?Qbcqmeft'aj;hisafilia«ie^ ... 
i£atkQp jam aiipatniumtnuiG^ '%1eciamliiE>nretrocrahitur fajSn li 
rcQiotis- Iwredibqs qiif .aUo^ 'qqanife^illo temppife/qqo retrotraiki 

acq;; prppcma mutatp peniak ibtti ^ debec, hon seqq^ commod^geri po- 
MAino resampiiib iac^iranoacflo • tmhBm-M iMimm,rm* rtn* &itid. 
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Lfi to' qui pro mptore, num. j2. & ibi Jaf querctu r > Tum q n ia * ut dt£^urf) eft , r 

tiUm. i42. Alex. d. conf sy. num. 22. Dec. hoc adverfarecur voluntaci em proris. 

/// /. ft-^ni^cr qiii prohibet. hHW. i^dereg. Tuni ctiam , qiiiapei lc iniquum cfl:, • 

jnr. Qninimo ipliiis primi cnipcoris cum qui fcudum poflldcc &ilhid ven-* 

voluncai rccrocraclioni advcrlari vi- dic^ prcciocjuscarcrc, concrdverofi— 

clccur. Iscnim pecuniam mfeudicm- liam, quxncq; rctrovcndcndi taciil- 

pcioncm coliocando uriqicommo- caccm, nec quicquam juris in feudo 

dum ejus pociLisad afl^nacobfucceiro- babec , prcaum cjus conicqui dc-; 

rcs fcudales > quam ad tiliam aliosve bero. ' ' ^ 

hacredes pervenire voluic: Rc quani* Quare velli^cde cairfi recrocra- 

\\& reditnendi ^qulcatefn pefroi^iric ^dniilocDs efle xxm pocericiiUc cniiDi 

• treridicbri, •hq<(t*tBmen pcicia^ ex co> reerbcrahacur quid, per fidbonem t 

t]t/od veifidicbiF alk> modo iveflderc^. contingic , & prapceceaniinquamad-: ; 

ii6lutc , qnlm eKc%0!i|CiiaeaVol«mtflce mitcitur, niH quando fcqaiiisiioc fbai[ 

empcoris p rovenic , cum hunc^di^ dec « hac verd vcflani^ nlhtl recrotra- 

do iniuium fcudi c m p ci o n c i rrcvoca- hitur ; hfoBJimiaium.in frinc. de Cdpt\(jr> 

biliterquarcrcv6kiiirccrcdibilcfic. foBtmufevtrj.not.Bd-imLi.&ml.Bal-: - 1 

Haic vcr6 cju^ Vdlunc^ci plurimum neum- /furpetior infignor. Bart. in d,Lfi 

rcpugnarcc \ fiqtHtkjrh ftodod^inceps is^fmfro tmftor^ AUx. ind. cenf. /S^nuj. 

redemproprcCiiimejusfilia conrequi 2t.i'ol.s.4ireonf 22V. num. s.^cl. 6.S0-' 

J4 ri jbercc: CViarc f bac Cciam dc caula ein. f'/i Cdnf 41. iuprincvol. 4 Dir/Min 

recrocradio in propofico miniis ad- d.l.fnipcrf^mmvfrchibet.mfifi.dereg. 

micccnd.i cric. Cum ucinaliis , itrt-» pir.MarraLr.ab yiHgui/I.canfjr.num,2o.t * 

criam quando de recrocraliendo ai^i- Cumicaqj coc jam argumencisoAffn-* 

cur , voluncas coQcrahcnduttipociSi- fumfity rccrotradioni iocum in pro^ 

nirtsparccsobciit^c, &iUi vcH ktcUm pofioMion efle ^ fcq uicurinde, /ivo 

.fafccrc,re[ccidtmimpcdirc'poifi(^;oc^ moscitcempiMifiyecdam pnefcncem 

pdnf aiios ^miat UMn^\^ ^AtfffoSi^ sei Aacum confidcraverinras , tiiiam. 

€$ufsot:mim.}4i>^'- ihprcdoifliornoUumjuBCQttfequipc)!! 

.tS * ''ISnde t fimoldp|>arer>hQjiiscaru> ie. lnlonisreBimccmporeiiiibideittc-. 

^ nbftHcandethcfleracionemjquaeflin- ccflioocagebacur>)prccimninhtBredi- 

dt lcgacr& pdftea eviai , de quo fupiA tatcnon mit , fcd feudum canabn CK- 

dislmus exL quffi/idum, %.i,deUg,^j citit, & licecdeincepsinrcdempti€met 

&; jii^opccrca cejcc. hunc c6 magi s h u c foiusum fiicric , iftud tamcn pro eo ac 

facerc. Namquod ibi preciumrcfti- fintortis cemporeef!CCiciflcc,-aUterhftq. 

cucum pro fundo m locum fundilc- beri non poccft quam pcr retrotra* 

gaci fubrogacnrj&Icgacariodcbccur, <SHon<*m : quam hoc cafii nonadmic- 

jd ex verifimili voluncace ceftacoris tcndam efie, facis jam probacumeft. 

provTnirc cxiftimacur, uTcciamcon- Nullumigtcur cx fuccefllonc filia jus- 

livierac JCcus ibi conjcdura volunta- in prccio confcqui pocuic. Mulco ve- 

tis. Idcm crgo in propofico dicen- ro minus rccrovcndicionis ccmporc. 

. dum, uc propcer voluncacem primi Kam Tum non de fucccjlionc, qua; 

emptoris, quicOmmodumhujnspe- ad morcis cancum rcmpus refcrcnda 

coh^ in'fiSadom'coUoCtf» ad a|pd- cfl;, fedderctrovenditione agicur , cu- 

cos pot!i!bp^cnh« voiuit>prieciom jusnarura iicrc fiscnm adFert , ut pre- . 

prbfeudotc^m^co fi>iiicumadp<l& ciam rei h pcrci|^iac , qoi dominus 

ieflbremfeotdipcrnttCaic.~*Hinecii^ ejosfiiic&vcndendifiKolcacemlia- 

feqoicacis rationi cbnfcntaneom noa boiL^ , * 

' videnirji fifilia' ^rcdnmiftodcoafe-» -iJ)eniq;faaecopmioprob8cnraodo.. 

ricace 
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j^rkace f corum,qaimca(ufimili,quo dicoris iftud poft morrcm emptoris 

ftatucummobiliaaliishxrcdibus,a!iis rcdcmcric vircncc pacli , quod prc» 
vcro immobilia dcferc> putanmc , fi cium percepcum cx hoc fcudo dica- 
quisrcm immobilcm cum padodo tur fcudalej &inco fucccdac primo- 
rccrovcndcndocmcnc, &:h<eccode- gcnitus cmpcoris atrcnto tcmporo- 
fun£lo ad hxrcdcs bonorum imm6- mbrtispacris, quo ccmporcnondum 
bilium tranlicric, dcindc vcro ab co rcdcmpcumcrat. MotuspotiTTimuhi> 
redcmpta fucric> quod cum precium quia lubrogatum fapic natUram lub- 
inde redadum nihilominus ad hxre- rogaci , /, cttm qutm, % qtti mjkrtarum.fi 
dem iminobilem , a quo res lUa re- 'qitisctuuh, 

.dempcafi]ic>perdneac>utftnfic7w^<^ Ecfi autcm bflcc probd^iUaiadimo^ 
^ Alex,&Aretm, mL ettdm^muC^deceH," dnm videancur» firijais camen hujus 
Eft enim prjefends negodi eadeOLf 'negodi qualitaces redius perpeoclr-. 
proriusrado. . : rit»fiwilddeprdid]idet>11ta4Verbfl1ie. 

magis in ^ecie iBonfirmacur ez 'na^ conn:ariam'autem'(ententiam)u-r 
eo» quod de feudo cum pa<5lo dc \t- ris ratidnibusteagts confcnrancam. . . 
f g troveikd^d6%mj>to (criptumt reliquic Vendirfoenihi Curii padodcrciro» 
M»lm* mcenfietmL Parijf^ corcdtmpto: Vendcndo faiftainter t eoscotjcra^h;^ 20 
prcciurn inccr rucccfTorcs feudalesdi- refcrriiblet>quifub condicionc rcfol- 
■%ridi dcbcrc , non pro quoca ha;rcdica- Vuncur, non quod ipfo jurc refotvan- 
ria , fcd pro portionc quam quisq; ha- tur, fcd rcdcmpcionis ccmporc inccr- 
bccinfcudo,propcercafiinfcudo i/lo "vcnicncibusdcmum iis/quacadrcrb- 
* cflccjusprimogcniturae,cujusvigore lutionem contradlus ncccflariafmt-*, 
dimidii pars fcudi pcrtincrcc ad pri- •utpernot.gLwLs demdiemati^uf.tr^ 
mogcnitum, hunc non arquas por tio- dunt Dd. m t 2, C. de pa^f. ittt. empt. & 
ncs cum csceris , fcd quantum cx hoc 'ventiit. Decius conf 2^7. ceL 2, & conf, 
jure defcudo ad eum pcrcincrct , et*v s^S. coL g. &pltirilu(J!imtSit 7irstf.1dere'>' 
iam de precio capcrc. Quia , inqUit> 'IM^. tii. 2. %. 2. gL 't:wmm. 47. & in Lfi 
Ver^ fuasporriones revendiin^^Sc dil^ . timfim:mverh,revert4twr, mim.2Ss* dj 
folvicoc prior concra^us per ndvuiilr Aerevee, d0mit, Barum «licem 'coodi- 
conciadiim> acq; Ade edam cafiinu - noiium'concraduf *re(bWcndum'cis> 
iftom-difting^cab co > in quo non cx iblcc regularicer dflenatura , uc)iCtft« 
lumi vendidone fed tiuda refohido- i n cerim 'priusqoitm eveniant cion to* 
aecontradus^actrni peircipitur »^exi^ ^us ndn fufpcittdaYur , fed ispropuro 
ftimansboc caiu pro porcione haere* habendusTic , camen potlquam cxci- 
dicaria prcdum dividcndum , fccus ccruntpcrindc tutquacvisaJiacondr-at 
quando ex pado dc rccrovcndcndo tiocontradui appofira, rccrocrabaii^ 
rcfolvitur vendicio, & addicprohoc turadipfiuscontraftusccmplis,/,;?. §. 
opcime faccrc ccxc. in 1. Lucius Titiut idque^.:d€Collat. honor. ^n$t. Dd. in Lf- 
gg. §. infuLtm. n . de leg. u b i fi p 1 u rcs Uuifdm, de 'verhor. ebUgat. in L qua le- 
Jcgatarii coufcncianc vcndicioni fundi g^ta. &L'feq.4creg.jur.'cumfmtilib Sc- 
lcgati, dcbcntpcrcipercpreciumpro cundumhanc igiturrctrocradioncra 
portionc reditus , quos pcrccpcuri deprecio ido ex reden^pdooe rcda*, 
crancvcndicioncnonf«t£la_». •fioiujttatcYnpusipfius conciaausju- " 

Dcniq;in t cerminis boccradic^- 'dicahduin , idq^pro eo habendoau 
ftll,imtdd^, ttdJffS^. iitdecifsptf.infn. ;eriCi aclG in midi empdonemnofL» 
fi qois fendum , in quo locus eft juri 'ifoifleccollocacunDsiedinbonisdefiili* 
priraogenicurx>emericcumpadode 'fii ilemper acqoe adedeciam md)rds 
setrovendciido&primogemcosfen- tcmporcmanuflec: QuippecinnhM 

flt - 
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' CLU ^ S T I O XXIV. 

ficpotiflimavis acq;cffc£lusrctrotra- ccHbr vcl »li«d quippiam ftacuaruo 

^^;onis* ut probacur in locis citatis. l.^rofonebatur. /. j^^tn. % jtn. eitC^Jircrf- 

Unjdc confcdarium ^ ro cfl , prc- pcul, l.JtTttuis. in pr ibt cx t JciUufiLu- 

cium hoc ad filiairi pocius quam ad t^cnis. deUg 2 l.Jif rvt*s.%. r r.e acqutr. 

fracrcmdcfundi pcrcincrc. Nullumj rer^dymin.UnbeUo % J.& l bonM.%. /. 

cnimdubiumcft^quinrimortisccm- & i.decaft.&fcrsiltfn. reyerfi. ^uires 

pprcprccium in bonis dcfunc^i fiiif- fua^i §. rem autcm, & uti^^.cuM fucrit 

fct, ad. $liani i(tud fucric transmiflum. eyentm declar^t. de folut. cfim aUis inj 

fclcg qurcqaaVi) rcfcfC,quod cum ctiam caju fmili ad hoc pro^ofitum adduciis )l 

filius -CXciccriCr. ^ qUO mjidiam tan- Ztraq.de retraif. tit. i. m fn. num. //. &. 

«wm partcm adcum pcrtincpc .vidcvi fe(}.q. Idq; in hoc calb vcl idcoJTiagiS; 

poflcr : Naroeum ipfa dcin^ccpacciam Ipcum habcc . quoniam noii foliiinj 

hiiicfilio fr^cri ilip m bonis ^Uodiali- pollcflbr fcudi ca Icgc acq; cpnditio-, 

bus fucccflcrit * hinc cciam hums poT- nc fcudum rucccflioiic quacCeric , ut^, 

liQa4*^lamdcvpiucacft. Dcindcccr-^ njliilominus cx concra^u dcfun^i 

CHm c(liCx.hac vcnditionccumpado iAud rctrovcndcre atqi invitus pcr- 

fic.fctrovcn.dcodo inica hafrcdcs dc-; micccrc cogcrccur,ucprccium proeo. 

fun(f^i fuiflc obligaros ad ccciovcn-, Cxpcnfumiccrum in ha^rcdicatcmrc- 

\dufidum , ka tamcn urprcoium rccu- dircc,ucproindcnullam hoc nominc 

pcrcno.- Quippccumobligationcs conqucrendiljuflam habcrccaulam^ 

l^m.a^live quani paflivc in hscrcdcs. poflic. Scd hoc ctiamconlcncaneum 

Vranruc folcant, acq; indC in hacrcdi- qft vpluncaci dcfunili. Is cnrm ccfl pc-» 

ta^c cflc iiicclljgancu r. Quamobrcm^. aifiiam in rcm fcudalcm collocavcrit , 

hoc ctiam rcfpcdu obligatio ifta cum camcn cum rccrovcndcrc pcrrnilcric^ 

anncxoci commodo jam cum mprcis adhunc cciam cafum,quor^(jlcmpt<>; 

lcmporcinboni5dcfunclifuiflct,atq; fcudp precium dcnuo rcGupcraciirusf 

indcfilixjus^nprccioco calujquorc- cActj cumrc(pcxiflc manifcijum cft> 

dimcrccur fcudum , aditionc ^juasfl-, atq^ indc ctiana uc prccium hpc can- 

tum ccnfccuCv Licct igicurinccrimj quam rcs lia:rcdicaria ad h^rcdes^bo* 

priUs quam rcdimatur fcudum agna-, i^prum atlodialium pervcnjfK, voluil^ : 

cusiflud poflldcat> non tamea in ar- fe; eum , crcdibilccfl , argum. /, j.&L' 

bitrio cjus ficum cflc dcbct, uc jus filiac conficiuntur. de jur. CodiciU. Parigi tuc , 

iacafum> quo redimerccur,qua?fltum cfl, ut agnatus, qui excont^at^u de- : 

in pfccio cidcm aufcrac > ^^«/r^f /. id fun£lifcudum<hoccon{cquitur,etiaca , 

^uod nofirun^ de reg. jur» cumfimi/ib. (]uoad prccium exredemptione pe»> . 

Qiiinpotids long^ tum ^cquius cunu ccptum volunuci defun^li Ie(c ac* ; 

jiirtius fueric, utquamvis ad prarfcn- commodct.*. . . .^.^, j.:,,. _ , 
tcm ftatum quod attinet, fcXidum iiLj 

hxreditatc rcpcriatur , & iftud pro- fcomprobaturpraetcrca ha?cfcntcn- 

pcerca ad agnacos dcvolvatur , quia^ tiacxeo,quoniampacliderccroven- 

lamen adhuc resin co ftatu cft, ut fcu- ^cndo ea cft natura,ut quado illius vi- 

dum redimi & preciumadhacrcdita- gorcrcdimitur rcs vcndirarnonfdi- 

tcm redircpofliCjinccrimadhuncca'- caturnovusconcraduscclcbrari, vel 

iiimfucurnmqyodatcincc^rcsinpen- dcnovo aliquidacquiri,fedqifiahoc 

dcnti & proptcrca futurus rcdcm- ficncccflariocx dcbito & ncccflitatc 
ptioniscvcntuscxpcdlctur,atqiexeO: primi contraOus , potius cenfcacur 

ctiam de prccio reddico itajudicctur» cxecutio fivc refblutio primi concra- 
acfiabinitioinliaercdicatcfiiiflcc-i. , ^lus , ac propccrca omnia in prifti- 

Nonenim trarumcft^utcx fucuro nam caufam -Sc fl:acum reducantur, 

dcmum cvcncu quis futurus flc fuc> in quo fucrunc primi concra<5h]s 

., - ■ . " . tcmpo- 
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tcmpore > perm.de dc & res vcndica^ inbttis tcmpore m^onis & (uccciHd» 

tiaii&aKtXiargJ.Jiuniis.%.p4lfftsnepe- ncpacrb repercomnohfucHc,'quehi 

• urH'ihifedformdfa4wiith$^ fequinir Ttriiq, -dc fdr^ytitlz 

'J^qHemf4ier:dit iihit;&y^b,Lfitiki tjux/K '43.'mm,J7S*'&'de jureprimcgetL 

ftemMm:^€rt. fetdt* LifelmaMe:%:u • qndp.^t. & Mit^ IrM iejeuii. U»l^. ^ 

iki.fiditifr^kikiitCdHijlmfes redit -snOimr. }, ttdkt, tp. in^^cohVilii^ris^' 

iutavenditiene.,^ibimed.'fifft:vetif' .prpfbldd andquoVcadhb'a|]iitt 

poth filv. ld^y in ipecitfHbcuic Baft.in ab narrcdc tcdcmplb fmiflu dc rc'^ 

/. indiem.ditdqui fiih>. 4afpeitd:iitXii\ttii> 'trbvchdcnclo praril^ind^Cflrc lcrvttio^ 

«^uod veoclicor rcdimens rem e}^^- tanquim 'dc fcudo «'hriqub nolhtan ^ 

^lodicacur eam habCrc cxprimacaii-V cjuam^dCTidvO"t qula (1hq\iic) cWrtliP 
fa nofi ex ciculo rcdcmptionis iccuta; fcndum pcrvcniac adhaMiCdcm cx pa^ 

quia harc fecunda vendicio dicitur; £lo initocumdefun£iot ^cdic in/oanV 

cxccuciQiiiiuspacli:ldeoq;potiusfe-^' priorcm caufam, &:penndccft:, acli 

cundum primam caufam rcm dijudi-"" nunquam rcccnilTec a dcfundo, fed» 

candam. Quodcommunitcrfcquun- fingicur fcmpcr inhj^redicaicfuiflo^ 

t\irDd.citati4Tir4tijuelLderetracLtit.2.' Hinccciamrc(pondctDcduS'<'^->^'^ 

%.i.gl.i.num.io. ^fe^.(jrCravet:conf.' •cdLfin.num.'^. '«»*/ .» ♦ 

io^. mim.34.. Mlc^dns prolfocL fihkret. dt Si f hatrcsrcm a dcfuft&a vcnditam'26 

itH. entft, ubi quandb biacres Vedctit^. 'tepddio de recr(>vtdil($&do redefti^^ 

ftm eK mihda(b'ce(tsu»^s> 'to •rici qbbd^iaittlreiltcub^^cetfMctiri^ 

Hfer«ciedl/iSHi^aen9ptibnis»'qdiiV^ 'lclnpbcHsmbb&isddtefi^ltibnYiieif^^ 
«liiitbficabhxrede in cxi&AitionCiii t«M' 'qitia pdlflqUtfm''ii6cd^eraCa fuic ,'did^ 
ibnlehci', &:idc6 crri)>tbr diciturhda^ '^Clir^efe-'aj>tid ba:rcdi^'et'c^'(a:j^ 
berdexYii^itaa cauflicam aliisin hanc In^^ quod fequitur-CS^W. //9i/.7.'>;^ 
fchccntiahi addiidblTiraqU^ rr/ri<?. qtutfifi^. num. >/^. Vrifvetr. 'd:eonf2'»>. 
tit.i, ^tp\gV2:num.4i Fxquo corifu- Graiusconf iffo:voi.2. Cefhal conf^troj 
luic'Dccins f<7«/r<f«p. nnm. f. Oiiando' fertot. uhihoc decUrat Melch. raLihz. d<* 
bona,qua:diucxcrjafamiiiam fucrunc, major. fart. i.qu<xft. 20. num ^p. Sehafi.' 
cxpado dc rccroVcndcndo redimun- Medic. de conf rvand. fi>JJ(f. in fr.num. 
tUr, quod tnm nihilominus pro pacri- 4p. Veregr. defdeicomm.artic. 42. nu. 'n: 
moniahbusfinchabenda,quia,inquit, F.x cadcm racionc tradidft 'Pakez. dt 
iMa rctroveriditio erat ncccflaria', & 9n4iorit;'f4rt^4,'qml^i tfi.'q\iod{imdiis 
J>erCiam caliabona adCdrtfm propHa redem)>cu<i qoi anec&IEiierac major^ 
iianirtm'r^eranlc^&'proptcrea m' Wpisindem'hAh€A'<i^^ 
rcctiperaca didtofcile cjufdem qciali)» 'eracanceayqiiiaireft^tdelili|>cadldc«K 
cacis » brbuk erac apce vendiQbntoi) 'e^dem St^dlUeito ^ttalft^cis «iqua:.^':^^' 
quttd (equi tur CiigMi£:Utt. 2:ittse/^ mtciks 'illi inibn-ebat. Sic & tn caib^f 
tm. i7'if:p:dey4£i.ittt, eH^tii&veml.Me^* 'quQ 'vigc)re 'cbnructudinis^oliaiii^flila-^ 

. iiikiiieififi»aiuL F4r^% 11.num.2p. qttf 'crc obveniCritia ad proXimiorCs c* 
indc irt tcr n^inis coniiretudinis f con- 'par ce m'a cris dcvolvi debdhr, in Con- 
cedcnds prnnogeriito prarrbgaciVam ' lilio Keapolicanb dccifum fuit , recii- 
ifi fcucffs.repercis in Hicceifictee pacris "tUs quo^ vctfdi tos a hiatirc filius fua?C* 

• cbncludiC, fi parcr fcudum cum pa£td dcns rcdcmCtat cx pa^flo cjufmocJi » 
dfe rerrovendcndo alicnaric , & fihi procohaberi,acfiamacrc proVcniil 
poll: obitum cjus iftudrcdimcrcntL*> fcnc, acpropccrca adproximiorcscx 
primogenico nihilominus prscroga- "partc marris fpe^larc , q\iia ifti rcdiru* 

' civam illam compccerc % quancumvis rcdcmpci in priiiinam cauiiam r ei n c i- 
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4cnitic , i vtkiftiue. qmhjmd. fi^n, lia definrtbtUmdiinCy fi qiuaeoieiit^ 

vkthypoth, f§lv: & f efert Vkuem, dc^ tfttn<inin ctiin padade tecrovendei^ j27 

ffiiu, deieiff». iu, u fm, /.' Ideno erg6 do ; Ucec ts «d heredef iiimiol»Itniit» 

& in propofico ftacuendum > ticliceLi ihcerihi > priusquam redimacur « pecv 

pfecium ipiumitiBoiiis defun^li mori> cincac » Si cameii inde redlempcusfiM^ 

cis cempOre nOn fuertc \ camen quiSL* hc , quod Cum prccium ejus ad hacre^' 

deiiide concra^u ex pa£^o defundH desmobilium fpedec» uc fenrerunL^ 

re(bIucoomnia in priftinamcaufamJ Cyn. Alber. Bdid. Cwrn. &Deeim ind L 

repoil^cury unde non fnintjs acfl iudemum.Bcer.eonfi^iitudettdmhahe' ^ 

m o rCis rempore exci ci flcc , pro r c hie-. tur f^fl Dyn. dereg fttr. ineip. JdifueHnd 

rcdiraria habenda arq; ad filiamharrC' /> hduhio. Zdf tnlfLtuffam. de verbor. 

dem percincbiCjU c tacis app j rcc in fpc obli^. cf multis defendit TiraqueU. de re^ 

ciebus enumeracis , pr.TOrrim vero in trdi[i tit. i infin. num 14. & fecj. {i>J Un- ^ 

ca(u Molinxi , qui opcime hiic facic_>. de & idcrtD TtrdquelL cod. trdcl. tit. 2. in 

ldc|;c6magis , qtio bic nollcr mino* fin (jti^xft. 44 numijj. concra Mohnae- 

rcmdubicandi racionein habcc, quani um ftacuic, fl quis fcudum , in quo Iq- 

illo- M.olinacuj cnira de ca fjjcciclo* cus eft juri prtmogctiicuhr» emeric t 

quicnr > tn qua h«redes redemerantL* tum pa^ de lecro^^eiid^rikdOilllftni^ 

midum alienaMn^ « quia camen redi- poft morcem t^iia teiiemptlim iueii^ 

lAendi neccfli^ tion ica.i ncumbebac» .qodd precium acbbiBredcs efiis iicviM ' 

fieuc ift propo(tco. pbflcifirof feqdi ad ^pbrcione > c^tfam quisqi ih-.^eiii)NiD 

fCtrovetidicionem cogi pa[cen|C„ (ed[ habuic> fcd pocius:pro h«redicarii9; \ 

^tlC^aQYoluncarieredemcr^C)Utj pbitkmibas perti«esic, quia»ti«qiiic^ 

6q.nu.BO. adaliudproponcumidei^ veticficio hic fic n<ecc(Iacidr.49c^fibA9 

conLrtdcrac. Deindc dc cjufrnodi con- prioris Vedicibnis \ idedpreoicimjQNir 

fiiccudinc vcrba faciC) qua? dc feudis lccur ejus natunc> «ci cractcmporo 

irt rucccflfionc pacris invcncis difercc prioris concra£lus. Idcm ccnuit7tt# 

diiponcbac , pi op ccr q ua: vcrb^ ver^- tra^i dejur frimogen. qudfl. g2. uc ica-» 

(^tfem exigentia mericodubicanpoC- cafushicnoller perdo£h-inas jamadt 




cedetilpmm pro eo habenclum acii iii ^liaSi eilamiis^quse pyo opinione qqq^ 
boim defun^illiiireci ae propjcer^^ b?«ria adduda fuertnic % reipondcbi^ 
flriibogenicopi^t^ositivarn inieaco^ m^^'''-'' ' * . • n - • 
^ecere^ae^iviensad^gulam^qtni*. ' l^e^iiddprimddeciominioiiiccrii^ 
fidicmem 4 confiiecudiiiii^.riire dacu^, tfiliys'icodiximus>idquidetiitiie9»* 
US^um iiacerprecacioneTemovec. Iri Af.ncfl, fbdcancirperobciiicc»qnaiii,H 
n^gocio auccm OjoAro poncdbr feu^ diu res in eodcm ilacu perrhane^ncq? 
dum rccrovetiderc n^ceflarip rcnc- redimicurdubrccucaverdredempcio.^ ' 
bacu^« Ncq; enim quicqUamfubcfl, . ^ ^ . - . 

quodfictionemiilam juris pauloance 
conridcracam impcdirepoiric. Nooj 
iuq;ambigendum ,quirt longe magis 
Dccifib Molinari hic fibi locurnvon- 
ctice?. Confirmac dcniq; hanc renccn- 
ciamplurimtim communisilla Intcr- 
prfSCum do^rina , qua in cafu /Vdcnci 
alits iueredibus mobiha ahi» immobi« 



ne, primiiscblicrjktils pkm^ refoivi- 
rur & dominium tradicionc Bii^a ad 
prtorcm vcndicorCrti redic> acqiadcd. 

omniain pn/linum ftacum reponun- 
cur,ucabimde ;am probacum cH; : Fru« 
ftr.i'|;uu pnft rcdcmpcioncmdQmi- 
nium cmpcoris confidcracur. 

Refblurione f enim i,\ikz adusre^ ^ 
folucus aiupiius in confidcracioncrrLj ^ 

m ' iion 
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fkOTiVtfi\XiLJulamtA»%,'i,4Uvfrlfor.ob^ tu4. fsrif%.22,nim.is[&i9'^afyer. 'm 
\ : iig4t* 1 9fimmdefika, £tfi9ijr9cacpa4lu» ttt.de loMt. mfhyt. ^,iJimM.2.TirgqtieB. 
•fCvoCHimtF omMqm«0edu9,fq|bi. 4fretrtt&%ik* % ^-M- ammt. ly.tiust 
t, {k immmi Ee€l^4. mam 0rigo. ^uidvi fjj^msfeeiai'fimmUki.ipkiS9^^^ 
-mitdm^ L eg« de esteeft. reijmlieA^ fi4h £x quo oiam manifetb pace( diffit^ 
'&imii^mJmtmmLfiq<deitt^'^flmh reniMyCurjQiifiipodipii^blridelrcn^ 

•^.<)iia»funiiifto(»ofico'hoc«(adi( yre^dendp domioil craDsUd^tienu 

i>4i6ert^diimf m^tmti^^* « non impediar, &cainen acquifuionS 

30 ^ idooqiie licec t. ^mpcor ince^ |»r«ciiobihculQ&: Q^oniam domU 

yiih^fliquam.doflpinusrciIua; HlaiiLf niumrei?empCKCOceim^ 

«pmgnbray:crii * vel aiiud onus ci cur, quoconcra^usadbucvimacquft 

impofucric , ifUid poft rcdcmpno- roburfirumobcinct,&inccrtuincft, 

lith[iTiLi!la pnftini cjus dominii ra- urrnm rcdempcionis cafus cx pa<f}o 

^ione habica plaiie refolvitirr , tit^ cvcnrurusficnccnc: Cuminccrimde 

<iocec Bartal. in L tn dtem. de aqu.fluv, prccio acquircndo co tcmporc aga- 

'drcend. BAld. in Lfi ex dutbm. %. f<d^ f ur , quo redcm pca rc ck illo pa<f^o Sc 

iJlt4r€eUug.^inSem 4ddt^f. DeaminL reibluco coacra^ ji^ primi cmpco* 

fificii$^.c6l.2.ftcers,f^4t.&e»mfimee psccilaviL^ 

4lg4itmiC4gn0Lml».^,U >mh A J «u.«i« + «rf lA^ Tn^A^ K . ^ 

i9^. c,4Up4&. $t0trjmm.^4/m4if.^. , Ad cd^rom t tnd./juifiMd0m.%. i. ^ 

^itm^SMemtt0j^%,e.4Ufi,4^ ^//r^^/.^.rcfpond<JtDcciViS4P/^ 

^ ^li«fWprecipm«irVen*c».gd.yie^ irf/.,hoc.quodprcciumrcilcsacribi 

«^.^do^um^fSeFdneaf;: idca^ inhUommus pcrnnec ad Icgatarium, 

««n.procedititf ;ycnditionc, Ip^nca provcnirc cx vcrifim.h vokmcatc ro. 

iilteiavlacvcrd firn<rccfrari^ cx' ^^^O"^ • ^"«n cciam^pociirimism^ 

t^'^^^s'^^Z6^^ e/rer4hocjp(b*am«ffim«kww 

tiaudmfrmc. j^f'- ? "^™»^^ ti^i»(^hiiiiL.t.-,:^iilm-,mAA. 




r^^i^rrtXndltllSf' dcndum ^roluntatcm foa<n jurts d»- 

Ideotpcprotcj^pfmod rc^ov^^ «edibilecft.r-/)N<<liobft«lcedMI«m- 

dKionehudemiumnonaepcrijiani- ...... / g^i^ 
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Njim ctfi faciliadniictamuSjinfucccC 
lionibus morcis tcmpus inipicicdutn , 
harc tamcninlpc^lio non cam cx ocu- 
lari dcmonftrationcquam ex juris ra- 
K cionibus cfl dcfamcnda, ac propccrca 
minim^ conccdimus , prcciuna iftud 
pro co habcndum , ac fi in ha;rcdicacc 
iefuncti non fuillec , fcd concrariumj 
pocius jam probacumcft. Tumpro- 
ptcr nacuram condicionis rcfolucivac, 
qucr quocics in concradibus cvcnic, 
rctrocrahicurad ccmpusipliusconcra- 
rtus, cum cxnacura obligationis cam 
palTi quam aclivc cranfeunciis in 
rcdcscum omnibus qualitacibus»cum 
deniq; quia paclidc rccrovendcdo hic 
Iblcc cllc cffcilus, uc rclbiuco indo 
concraftu omaia in priflinum ilacum 
& caufam rcponantur. Curaqi cius fic 
momcnri,ucpropccrcalocum r".icianc 
vcrbis confijcruriinis dcbonis invcn- 
tis in hxrcditatc ioqucncis : quanrum- 
vis hxc vcricaccm rcqoirauLjUCin cafu 
Molinrifupra addudo: ccrce mulcd 
magis hoc praftabic , uc fiicisfiac juri 
communi,quod morcis tcmpus infpi- 
cicndun^cHc rcquiric Hoc enimin- 
tcrprccaciones cjufinodi cx juris fi- 
ftionc dcfumptas , lcngi facihls quam 
ftatuti vcl confuecudiuis difpofitio- 
ncm admicccrc ncmonc^^.bic. Ncc 
quicquam impcdicquod morcis ccm- 
porc rcdemptio ab inccrco & dubio 
c vcncu dcpcndcc , d^: propccrea confi- 
> dcranda non fic : Nam hoc caceniis 
quidcm prgccdic,inccrim,priusquara 
rcs rcdimatur, concra^lus pro puro 
habcacur , atq; fcudum hoc ad f iicv v f- 
forem feudalem cranfcat, & hicdo- 
minium cjus fucccnionc acquirac,aoa 
33 faccento quodrcdimi poflic. • <^^^ 
trrmMts lcq^iitur Dtcius d. conf.zjji. nu, 2. 
Ac poftquam cafu ifto cvcnicncc rcs 
cft redcmpca,cum (anc uc cjusob ocn- 
los jam vcrfancis ducatur racio^ncccfic 
omnin6 cfl:,5cpropcerca nihil amphus 
obflac, qu6minusconcra£lum rcfol- 
vjc & omnia in priflinum flatumre- 
ponac pcr ca c^x fupra adduchi fuc- 
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runt : Ideoq; rcdemptionem ejusn^o- 
di pncccdcnccra concraftura vcrc & 
rcahtcr non fidl^ rcfolvcrc ait M$im,m 
tonfuctud. Pdrifd. §. //. »u. 2p, in fin. Mi- 
nus cciara rcfragacur» quod Arccin. 
confidcrac,prccium non in obhgatio* 
ncfcdin conditionc cfle: harccninu 
confidcracio tum dcmum proccdic. 
quando utrum ahquid pcti pofTjo^ 
qua:ricur. Nara hoc cafu pluriraunij 
rcfert, utrura in obhgationc vclilUi 
condirionc fic At in propofito mini- 
mcdcco, ucrum prccium anccquam 
rcsrcdimatur, acq; icapcndcncccon- 
dicionc pcci poflic , fed de hoc tancuiti 
agimus, ucrura inccrira in bonis dc* 
fundi ahquo rcfpc^lu cfl"e crcdatur: 
quo fiinc^ucrum in condicione vcl 06- 
]igationcahquidfic,mhilrcfcrrc, vcl 
cx co manifeflum fic,quoniam paflim 
jura condicionahter & ab iilccrro c- 
vcntu adliuc dcpendcntia bonis &hz« 
r.cditati dcfundiannumcrari videm^. 

Dcconditionc t potcftadva quod 
objc<5lumfuic,adifludrcfpondcripo- 
tcfl, cum dcmura iUam rccrocrailioni 
obflarc, quando agicur dc coramodo 
cjus, in cujus poccftacc fuic,adimpIcro 
conditioncm,(ecus quoad comodum 
alterius , «/ decUntm Dd. in d. l.fflim 
familias» de verbor, ohjig, in propofico 
autcra utiq; in potcflatefilia:, dc cujui 
commodo agicur, nonfuit,vclrcdi- 
mcrefeudum vcl adrcdimcndura co- 
gece vendicorcm primura, fcd iftud 
in arbicrio vcndicoris iicura fiiic. Kihil 
igi cur hoc impcdirc poccft,qu6 rainut 
condicio rccrocrahacur. Sed cum fii- 
pra cciara in cafu convcrfo, videliccLW 
quando dc commodo rcdimcncis agi- 
tur, firmacum fic, rccrocradioni lo- 
curacflc, &camcn hoc cafu in potc-' 
fiaccrcdimcntis fic, quando redimcra 
vcht, ac propccrca rcfjjonfio ifla ad ca 
accommodari ncqueac, vcl indc haucl 
prjctcr racioncm quis dixcric, huic co- 
clufioni in conditionibus rcfiDlutivis 
locum non cflTc , fcd rcfialuto concra- 
(Xw cx caufa ab originc dcpcndento 
f ii 2 omniji 
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orania in prifHnnm ftatumrcponi, 
Jionactcnco, utrurfi condicioiUa po- 
ccftaci\^a vd cafiialis fticrit, pcr ca qux 
fupra firmata funt. Prjefertim vcr6 
cum ctiam conchiif o illa,qua traditur, 
pQCcftativam cohditioncm rccrocrahi 
non folcrc, noniragcncraliccrprocc- 
dac, Jcd dubia admodum fic , uc ahbi a 
nobis ortcnfum Fuic. Qua: prtrcercaj 
rccrotraaioni oppofita fucrum , illa 
ctiam facilcdiflblvi poflunt ' « ^ ' • 

Nam t licct verum quidcm fit, cam 
Ipcum non habcrc, quando rcs nonj 
cft intcgra.- non camcn propccrca rcs, 
ouoad Iioc inccgra cflc dcfinic , quia^ 
fcudum hoc ad fucceflbrcscmpcoris 
dcvolucum cft,fcdpocius cundcm ad- 
hucftacum obcincrcccnlccur: Quipw 
pecum hxrcs & fucccflbrcadcmt:cn- 
fcanjr perfona cum dcfunao: Ncq; cx 
pcribnahjtrcdis obligationis natiTra_, 
|XiJ?csuir, /, 2. %. ex his. de verb. ohlig. 
cu/us rci in hac quidcm fpccrc cvidcns 
cxemplumcxtat/^7^./ 2.§. ft^^^^^.^^ 
€oU. honor. Nam & ibi patcr, poflqilam 
fiUus , qui in poccftatccrar , flipulatus 
fuic fub condicioacdcccflcraccidcm- 
quc fihus jam emiincipatus fucccflc- 
rat,ncq; tamcn proptcrca minus con- 
ditiopoflca cvcniens tanquamread- 
huc intcgra recrocfahicur. Sic ctli in- 
«crimagnaco jus quxficumfucrat wlj 
fcudo, quia ta.mch ^fiud non/blum., 
•fuccfllone, acqiita bcncficio cmpto- 
ris,cujus cciam fa(fhimproprcrtfa phe- 
flarc cenetur, lcdeciamcumiHaqua- 
liracc qurefierat , ut paclo dcfundi ob- 
ligacus rctroVenderc invirus cogatur, 
utiquc filiar in jurc ex pado dcfuntli 
quaffico-magis quamprimo vcndicori 
quicquam prxjudicarchon porcft , & 
, quod confequcns cft , ncq; fus hoc in^ 
tcrim qucciicu impedimento cflcpo- 
tcrir, ucproprcrcaminusrcdemptio- 
nis conditio evetiTcns cccrocraharur. 
36 Nam id dcmiim jus f quaefKuratc- 
trotradionem impcdirc folct, quod 
cjus potcntia: cfi:, ut jus conditionalc 
tollcrcpoflic,fccu5 quandocjusdfi- 
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caciar non cfl: Tum cnim ctian: 
pratjudiaum juris tcrcio niulcb q 
Ibcccllbrj quarfici rccrotrahitur 1 
ditio , uc probacur/» /. i>otior.cr \ 
halmuf». ejuiffotior ttipgtjer. ubi p)i 
-condicionalc rccrocrahitur in pr 
dicium cercii , cuj inc^nm rc^ 
gnoracafuic : quia non ej ac in puc< 
Tcdebicoris jus cx coridxuionali piQ 
ris conveiuionc prin>ta;crrd)coM o 
iicum cjdcm autcrrc, ucdccJjrac| 
in cap.Jipro te. de ref rtpt. tno x\UBn 
quuncur Arvhdiac. tranc. o-Ci mtk 
Djn. m c. cfmprjor. dereguifHr. 'rrrj 
fof.tn ca. j. de cond apf^of cr CAt ncic 
iS(Sn.27 vol i'&fHfraf^lt^.^vi^ 
cxplicarumfuit_.w . ;.. 

Excrcmorum cciam confidcra 
nihil obflac : Non cnim h jc jp(c rci 
vcndicionisaaus,&quidfihavcIp 
fcflorfcudi adcumconfcrac, <ed f 
xius ipfijm padum rcrrovcnditio 
pnmoconcradhiiannexum,tanq4ii 
pnma caufa , & ,n cujus executiohc 
tic, retrovcndjrio coiifidcracur:^t 1 
pra probarum fu-c: quo quidcm r 
ipcau cxtrcma crunc habfc/ia r n. 
quicquam rcfcrt,quod fi^lia.r^tij. 
Vcndcrc nonpotefl:, prccjumcnin 
hoc, exretrovcndicioncnon taquai 
«X h o va cau la q u j^ri cu r , fcd vcndi t i< 
hccxpa^loilh infcrcorcfoluca redd 
tur , & in priflinam cauiam rc^onirL 
pcr ca, qu^fupra adduda fucrunr. D 
voluntatc vero cmptons non ex c 
folum, quod pecumamin fcudii^n; 

ptionemcolJocavic, lcdctcSftMcp^ac 
dc rccrovcndcndo addico /wdicandC 
efl. Nam vel ex hocmanitcflum clt 
cuni honicafucccflbri fcudali piofpc 
xiflc, quin recupcrandi prccii f^ . in^ 
habucrit,& hoc cafu cvcnicnte 011 , 
inpriflinumftacum rcdig- , atq; adcc 
prccium tanquam rem h^rcdicai i. m 
adh^rcdcs cransmittcre Volucric, ii^ 
fupra probavimus. Ncqi visaliquajn 
cocft,ad cujus inflancia id fa^lu fucrir, 
vcl ucrum malucric: fcd pofiqua con ' 
icafic, acqi icaiaccf CQ« concrailu fuic, 

Volun- 



Voluntatis potiiis cx hac contradlus 
natura quam ex tonjeduris aliunde 
vcl cx acrc pctitis judicium faciendu 
cft. Qua ctiam dc caufa minim^huc 
accommodari potcft ca(us d.L.foUdkm, 
ftianifefta rubfiftciltc divsrfitatis ra- 
cionc, dequa fupradidlumfuic. Htnc 
quoq; toliitur arqairati^ confidcr^tiO) 
ivoluncare dcfun\f^i delumpta: dum 
nncum abfitj Utdtfftln^ftus prcciumj 
hoc apud fucccllbrcm fcudi pcrma- 
fiierc volucric, UC dc concraria cjus vo- 
Inrtraceexipra ncgociigclh hatufa li- 
quid6 apparcaCk Ncq, eciam^ in^r|uum 
ircpUcari dt:bcr , tlim qui rcfrOvcndic> 
precio carcr^» alcero, qui Vcndendi 
facultaccrA non habet, id percipiencci 
cum preciUm hon cam cx rccf Ovendi- 
tionc ac(Juiri, qu^m ex primo padto 
rcddi & in prifVinam caulam rcponi 
incciligacur. Qainimd lon^yi a:quius 
ciTc, uc prccium hOc cxpaclo,q uo fuis 
harrcdibusquoad prccii rcfufionemj 
confulcrcvoluiccmpcor, adharredci 
t-ddcat , quarri U^*id excrancum trans- 
fcratUr ) fupra probavimus : quibus- 
accedic, quod fucccnbrfcudi ifludca 
lege aCquifiviC) uc incegrum nihilomi- 
nus fic VendicoVi fcdimcndo feoduna 
precium reddcre & omnii in priHi- 
num flacnm rcponcrcji'' N^fa»* ly - • 

Nam vcl huic t fuaJcca:qui:as,^uLi 
rbrc^ftt, cui ipfcmc: fc fabjccic, ferac. 
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dum horum fcnccntiam utpocecora- 
muniter approbatampotiusjudican- 
dum: pnefertim cum cam ccianifir- 
mioribus iuris rationibusfubnixanu 
efrcc^ciis) qu±hadcnu:idcduxiraus>, 
cvidchs fit->» 

Sic & Mohft^eum mcrito rcfutavit 
t Tiraqueli.in loc.cicacorcfpondcns 
ad ccxt. ind. l. Lucim Tttius. gg. %. injk- 
lam. deUg. 2. Quod ibi rcs lcgaca hott 
eracfubjcdavchdicioni, hcqjCtiaiTLi 
legatarii cam venderc tcncbantur,fed 
fpontc cjus venditioni conicnicrunt: 
Ideoq; & prccium pro fua quisq; por- 
tidne quam habituri crant,in re mcri- 
td cohicqUuncur: Hic v. vcndicio fic 
ncCcd^fio cx^pa^to prioris vcndicio- 
nis , idcoq; precium ccnftcur cflc cju$ 
nacura;,Ucieratccmporc prioriscon- 
tradlus. KccerteMolin.fibiinconoa 
ftcis confticiflc Vidccur. Kam pauld 
anc^ in cafu Convcrfo cx co , quod rc- 
trovcndirio fic cx nece/Iicacc primi 
contradus & propccrea nonprono- 
vo concradlu, fcd pociiis rcfolucioncj 
prioris & rcdudionc ad priflinum fta- 
cum habcnda fiiconcludic, infcudo 
redempco non minus habcrcjuspri- 
mogenicuraclocum^ quimfifeuduni 
hiorcis cempore in bonis defundi 
fucric. Dcindevero cx parcccmpco- 
risrccrovendcncis confideraccflTcno^ 
Vunl cohtraduni>& inde concluditL»* 



atg. L finbn exigirMu^. %jiqus tamcn. ft- prg^:uirn cx redcmptionepcrcepcuni 
^Mii caut. gl. inl.Jimklier. in frinc^ quod ab^Rscredibus cmpcoris clTc inccr cpi 
wct. cauf.l fi fidejiijvt. §. ^n\ tfuifitiifd, . • div^d^»flum non pro harrcdic^ia^yfcd 



Vfg. nccenimfciend,ijseit,q^ii iijc^um 
tancumampledi ^hlf, ohusaiuivm rc- 
cufac, /./.§. pro fccundo C MWhn^ ti>f- 
iend. t. quifinfit. dcreg. fur. in uc y . 0- 
Indccxhifccmartifcihim iiac> ifljiil 
pldpbfko fu bertcj quod recroifecatt.. > . 
Ucm impediat-.. . ^ " 

Opinioni dc;hiq;%rumi cjur i> - 
ciuitl ex rcdempcionc rei imniqbi ^ 
fcdadunl harcdi immobilidmi cicfc- 
ritrtt,opponin\usauctoriraces.cohcra- 
rium dcfenderitiurri , quos fupra cica- 
vimus. Hi enirri &]5bndcrc & nurtic- 
tQ illos iohge fuperanc, idebq; fccua« 



pro capbrciojic, quamquisihf^dd 
habuil : Cum tiiftfcn in hoc poftcriortf 
caiu m^jor fubfic rccrovendchdi he- 
cenicas: quanl ih priorc (ubi iiberUm 
fll< bse^ibii& veiydicoris an&: quan- 
: VI edimerc velihc > ut idem animad- 
<:rdc^>a«qi hinc cciam fcx cadcin ratio- 
»^?mulc6magis inpoflcrioreca^iidc 
iHriire/idumfics ucfupraeciam confi- 
derayirtiiis. Quare Vcl hac dc caufa_* 
atic^oritaci Molinicisi concra fcntitehcis 
eb.minus cribucndum , fedpbcnis Ti- 
raq. ad/lipulandum eric: M.ulc6 verd^ 
niitnVsaflrchtiendumericUriillo:.cnni 
fff i .w- ^raffcr- 
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prscfcrrim nulloalio hrtatur,quamar- divcr/acftqualicasin fqbrogaco, nu 

gumcnto i natura fubrogati dcfum- quam fapic naruram cjus,cui fubi og 

pco*,xj\^od fevies eHr, quam uc ooncra-» tur, Li,%.ficiuisautcm defHcceJJbrio edic» 

furtd^mcmia noftra; (cntcnciae quicqua Bald.in l. cmum /iu.22. C unde legtt. Jaf 

ccrt» indedefumi-poflric. Varias enim in lfuirat.nu.p. Inft. dea^io^. y^lex.ccnf 

Vulgaca illa rcgula admiccic limicacio- log nu.ij.vol B.Soc.fen confips.nu. t. 'voU 

ncs, &intctaliashancetiam,uclocum 2.De4,c9»f.p,nu.7 c^^.Uc inccrim omit- 

^ thab<?at,.quandoin(ubrogacocadem tamus, Urrill.icaabfcureloqui,uc u- 

cftrAcioifeGUsquando divcrfa , /.rtrt» trumhoc, quod cxcoadduximus,a.ni 

fundut. %fifund:tsdefun. dot. Bart. inl, fi vcro aliud quid volucrit , non facis ap- 

fatifrfiintm de in offic. ufi. Sic quando parcaL^. 

Z> 2> / T J O . 

''•;Simonis ntrieiPiftoris. Hartrri. F. 

•^P^^n^idd^; ji<J /httnc qoacftioncmj pertat. ubiidadeoprocecfcrc ribcat^ut 

jihd^: 'kauchhar.f/tfi. r.cj.s?'' 14- cum nc quidcm jus pignoris in pccunio^, 

y?^^!iibii^<m cantiinvdccifioncm hanc pcr quam rcs rcdemca cft, rcmanca 
prob.^tiV^criimeriArrfftrraiiiiaittcju». {^d) Si camcn fcudum cmcric vo> 

ifrodi fciidd fuccedionem una cumj (ic^ t>nb ffinf mdnlic^e ieitelfhtne (f r*. 

jfrtaTe<ili6 trifbnicjnpnminusaciafeu- bfn/ ccrcehis potiu>,qvwm harcdibuy 

db pfgnor^cicio. ' ' ■ L - aliodialibus profpiccrc voluiflc' 

' ffj^ ' Fikcei^t. diVr^ttu. decife^. n. /r. tur^ adco uc re redemca ipfiprcci 

MkriHl Prece. de fubfeud. lib. 2. auHont, loco ejus rccipianc non mrnus a 

2i%\hi(cjkarodenova.n.<f, •t.-.M.',-: tarius, dcq^io fupra,d,iiiiJai.cft, 

■^lf^). Vincent.de Ff.devifcr^. rttt. 4. &. B^mhkdr.d. c^afi.s?-^'^^' » „^ 

f XMLtvS'aN ET QVATE 

!;b^:(;iS m t^I^:)!^^ -FEUDALl DOMINO 
u:(irijiio^oiiioedejri£tcnQamr, quod fibi non nocjj^'& | , 

-anrhn^br j .'(. '157 ;^(Tprodcft> cxfaaodifcucicur. " ' 

IMiJi-jdilif.Mi : --jOi-I^/i; : . M , .. ' * 




> fe^^iV^ reifi4Jki^oierator &arbiteri 
' 4<l^i'i?f ijkoJfibihtikncKety aHj verd pro- 
"^j-*' ^d^MvitHtinfao concedere nemotenea- 
M.iz.fonrrtf «w. /^. quider» gratis 
' 1 • prafertimin yafaUo uHm. if. 17* 
■ r, ^Mclaratwc num. 16. in ulttma voluhtate 
j dote nnm. 26. 
/ '>f^N4W fX /««(io alteri concederenon 
coj^oir. 

4^ VafsWm de fruBibiu feudi Uherd di^oniti 
»ua domitto Ugem pati co^itur» 



lo cjjibwtjur^ ftudaUftqn iedfU 
eUiuricommunt. ^ ^ ^ 

(f, iuramentum fidelitattsnon fXttr.^fuj^ 
' 4raexpreJfdcontranNm.i<f. " " • 
7, 'PrinUpi migatnr tx ccntraclu . net^ 
poteH CQMraycHite, ner poteflfeui. 

rsfaUofemelcoac^arrtfiniculpaeiusr 
■■■■ yuare^num.f. 

p. Domirdum utiU prafi ftur diretlo, &cen- . 

fituri^nce/iimpriivdtiyi, 

10. Cajir^'' 



'n»^4^4^yo(omefp>cumi>mmbiitFperf'me»ti{tf . jen^fi^t^pT^fertndfUtiPmi^nece* 

(Lnjtniu}' etiam concelfe fodiHX ,id ' uUaitgeproinh.iiya ixduditurnu, 
regalta altas non periinentes» Itcei ji.nei uU prtytifgton. fem- 

quidemexptefSefmtilUomifftttau " '* ''ffe^exicpiamulUgrtiariit^^i^ 

iM, p9£it*jmhemf!titfutttimriiur. • ' iwwfit fftnntifim. ^mm^ jK» 

/4, '' iia{ttralemrar!onemtddtC]fi9MtlitMli(ih retnnm.Jf. 

ritm ailc^arcfiifficit. ^fmmnnit is a coHeSit tion intelligrtur dc 

jj, f^afailns & iionniuus jiln invuem omtum ' in^ ^xpnbl.tx ktilitttit cattfa au- 

4^ttit/i^emyeimaxime4tkett,tjtt^l '\ _ ferritHiexemplisoJljniikiwrtifufi 

jlj^^ 'Pomintt€inreinfettdumctnceJfadire£lunt '* . tamm preti6%^il' " ' 

dominiamreiinet&einiserHsef^eQns. i/. DtwtinMsfendipofeHtr^/ktilttiit^rtti 
IS» DonttmicrniiinflirationtpermitMur^noi fodwatyafalli 

aliasBe» pemiuteretur. ..' ' ' ^c. brvtd:aetiaPi kgtlmt excfntH^ . ■ ) 

r^. ^'^Miiiahmmrsrt.feutldittif€iT^^& jt^ 'btvuiit^uis.yfii^t .tut^confftbtffctr* 

g^iKbuatOD ttrf»KfflraMn»»ol)<ik^^ b^homtntbus c/|e libcr^m/^rv^ 

iiiiiiacocjion po^c^acg^ tca bofia &acu^ dii^i^i90«n^' JS^Illfm 

.Vcnaruniiftan4a>iilcul.ca ^cifrfcta ja- j./ ^ i ^^rrfr^ .maimtnf4iiM,%e^fYj^ 4 

tercc, imo etiaflo m.accriapccWt» do- fedfies left^e.^-fonfuiHiiAe-pet^^l^yfdi^ 

minuni trudi a.va(aHo poftulalTe» uic- inLfaifi- C. JeiC(^hi/m(fm.rerii^iitiit^i/t^l 

ampcirtcm ,<iuam,iprcnoo€X<tolcreci ikm^fitt.defifMi^f .\ ■ • 
fibi fuo fumpcu cxflr^icncian^ pcrmic- Hequc ver« hscjura uUamvdiilaiii 

tcrcc . ccrcis 6c coicrabiiibus c^rtu AioWmadhibenc , ncrum rc^ . dc.qw^ 

rcmcondinonibu5propof?*W.>v^klU4 agkiir.^onvitt^^alioqMititoncp^tirrr,' 

liiinm(dmtxicn^Qa^Cct\t\^^^ *^bfte,parigimrcft. ut gcttiDwliccr.& 

^^5!™T^J^^^*^*'^ ^^^"^ «f'am dc u, rcbus , quarunw 

fiQflaiVucid<qnddJitM ^^^^Utj, Jbiccvacc»t>ianttir, 

•cdQtet.;w&^T»Mbmr raf^r|l«IMK ^■'^HeraiHe^, icgut. ■ pyAfi^nd.'. Cuni> 

uflp^e up crn^-jddtoinum^ycwjwiHk pWBfiirfim mliiU^c cafibus noi^ mmu« 

^SaiijidBiW^^ |,^flbiiviwdfeaMatipd^iniiii« 
liorcmi luMTM^ 

l.'N^uratchim<^qjaiimc(T;uf.qiii^ip*c •;l«;q: '-^- . r- • .r • 
Kilua^ritniDderator &arbifcr^ViiW.Trc, PJ?. ^^,^^^^"^' ~> 

t^eterM^ adtMtd. idi^om ncmo invicus V»?«^.r."t J»^^ 

rcmOiamvciv^ndercyclarioquovtsx rf.wAp^pcfertr, Rci^^^ 

u i.tl,mk¥C,UfriH.l.^M,(mm:r, 'rim <juemptlilttlit^j^^^^ 



u- . tff 4 Undcr 



Digitized by 



34+ . L I B R I 

i llrtdefictutfi infundbmeoaquac 
Fons oroib fueric^alccri ufum illius a- 
quae invicus concederc non xrogor, 
iquantUtiivis aqu^ illaalioquin frufh-a 
dilaberecur > uc probacur//; /. in conct- 
iUndoC dr I Ji in meo de aqu. pluv. ^ttcend. 

ift /./. §. Labeo iHud. de aqu, quofidian. 
jC^^m perquarjura hoc doccc Bart. 
in d.U, cf Bald, in /. aquam. C.defirvitut. 
Iibi aic/quod dc aqua> qua; in mco ori- 
tur vcl meum fundilm ingrcfla cft, 
po/lim faccrc quicquid vclim,& altcri 
concedcrc vcl ncgarc. Hinc cciaitu 
vulgo cradicur,quod fi is,qui infra mc- 
Ommolcndinumaliudhabcc, vellcL* 
•quam,quac dcmolchdirto meo cxic 
€c fruftra tlabicuh/adfuum duccro» 
•go iVivicus illud conccdcrcnon ccne- 
ir,licec idabfquc ullo inco damhd 
coramodc ficripoflcr, hoc dilucid^ 
aneruic ^^/. in /. quo minusint2.quMft,de 
fiuminih^lfutmfiquititr Jaf. ibi opinionem 
hanc communemejfi affe^verans y Alex, 
inconfsos.vol. 2. Jaf conf.iso. voLi.De- 
cius conf.244. Cafoli in traiiat. firvit. de 
/ervitj^ujiic.pradior.fitbtit. de aqu<tduCt. 
num. 41. Cujus /pcciofam afFcruoc.ra- 
cionem > ^uoniam inquiunc,hccC nihil 
mihi inde decedac,camen hbc ipfunij 
quod invicus facere Scuni magis qpdm 
alccri concederc cogor , quifcrvicucis 
fpecicm quandam concinec^ faqs da- 
yinni|mihi darc,arqiadc6juftamdenc- 
gandi caulampra^bcct videcur > ucaiL> 
Jaf tnd.L qu9 minm. Idq'j non minori 
racione iaccr dominum 6c valallum-» 
obcihere vidctur- 

Namt-tcfi varall us.dc ipfa proprjd^ 
tacc feudi finc voluncace acque con- 
ftnfu domini nihil pon]c,di(ponero». 
frudus camcn feudi pleno jurc ad i- 
pfum percinenc, idcoq; pro Iibico iis. 
uti, &abfque confcnfu dominl cos 
alicnare , & cui yolucric, conccde- 
rc pocerir > ut pertext. L CodicinU.%, 
infiituto. de leg. 2. docet Andreas de^ 
Ifern.incap. ImperiaUm. in frincip. dc^ 
frohib.feud. alien.perTrideric. qucm fc- 
x^iuiM4tth, dcAjfitHAbinum^Q^ Idcm 
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ccnuic BaldAncap, t.%.donarf. qualittr 
lim feud-.poter.alten. per text. ir. [cap. 
anagnafive/f/i/At.idci^i lenfic conjii.jj» 
incip. ad evidentiam. vo/. /. q u c m i c fert 
6c fCquicur Curt.junior m trai/at. fiud. 
tnfieundi part.tertiapartis prtnctpai. Vt rf 
quafto circk intc/iigentram n 47. Cam cra- 
rius itfdi^.cap.Imperia/^m.^^erf. pnn.a t- 
gttur conc/ufto pag. 121. cum ahis in lnftc 
fintentiam adduiits per Cava/can.in tr/rci: 
deufi*fruB.mu/ier.n.iS4 & /lanc opin/o- 
nem tmnmunem ejfi^fcjiatur Jttiitis Ciarm 
Iib.j.fintent.^.feudum:quafi.jo. 

Ncq; vcfo jurc fcudali ufquam cofi- 
fticutum rcpericur, quod valallus io- 
Vicus fnnflus fcudi domino tDngs 
quam alii vcndcrc, vel cciam eos,qut>- 
rum nulibsfibi ufus clic poccfi;, prartcr 
fuam voluncaccm domino coiiccdcre 
ccnearur» acq; adeojuris communis 
rcgulas paulo anri addudas co jiirc; 
cflcimmucacas. (Juamobrcm rcgulap 
illsc hon minus in r^c fcudali , quam ioj 
bonis>qujcalIodiaha vocanc, locu iibi 
vcnditfabuncj&quodconfcqucns ci\, 
vafallus invicus domino de fcuilibui 
fcudiquippiamlargiri hon ccncbirur. 

-Ojhi cricat fic jurisrcgula ilnomni- 
busiis^qux m jurc fcudaii cxprcfbc dc* 
cifanonrcperiuncur/fiandum crtc jw 
ri civ WiiUt eli text.manifffius in c. t. dca 
feud cognU.perquem-hcc pro reguia trt^ 
dunt (mtn^li IfiteffpUbi^ & per^um idem^ 
docuit Batd.in cap. >, § pr^erea:&tbi Fra^ 
pofnum.p.deprefjib.feudx aiienat. per FriA 
deric<&inl.cum opdrtet.^fiu.frittmfi \CJi 
'de bwtt^qua iiber. Aicxand. c^ss, rol ^ 
•iib.4.cr coT^.s. coi.^/ibf.\jbi9iz, quod 
in caufis fcudalibusdc^ficicncccotifue-i 
cudin^cfcudali rec\irrcndum fic ad i 
quod j"Urc cohimuni dccifinn *cft,.J 
fininpraiud.fekd.num.40. Cttrt.junior 
traBat:feud:fart:t.qUartaquafion.pri. 
num.t.ZaftwinEpit fetU.part.j.n.^, 

Nequc eciam ad hanc rcm aliqn' 
momen ti affcrrc videcur fidcliratis ju-» 
ramcnrum, quovafallusdomino fuo 
eft devin^us. Cum juramencum iftud. 
yircs fuas cd non cxctndac,ucpropcer~ 

ca va- 
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eavafallusrcm ad fc pcrcincntcm ia- 
, vicus tcncatur conccdcrc domino , & 
ablnccrprccibuspcr manus cradicum 
fic, vafallumf domino racionc jura- 
mcnciaicpraJllitiadalianon cflc ob- 
ligatuni , quam quecin juramchco cx- 
prcfs^ifucrcpromifla, Scqua: vcrba_> 
Juramcnci ambiru fuo comprchcn- 
duncprouc icnczS^ccuUt intis. dcfcud. 
.^» (ju$ntamfa^et Hdmagiis vcrf. notJL» 
quod vsfall. nmn. /rr. <^ nU?fil yd. ubi 
J^oflquam ertumeravcrac, ad qua: va- 
wlli obligaci funt racionc jurtmcrtti , 
a^ddit, quodiilcra ca nulla debtfat no- 
Vicas induci , qiiod diiflum rcfcrt & 
fcquitur Jacob. dc S.Gcor^./n trac^a/', 
de HjrHig.infn^AUm. 4.3. ^"itpluribns fir-^ 
rt^t Jacob.i.tfonard. 
Bruri.confl.jif.uhltium.yi. ^numcr. ntf. 
jnultis in hnnc fentcntinm adduflis 
ar;j;;:mcncis pfob.ic , dominum pro- 
pcw*r juramcncum fiddipatisprrjflicum 
a Vaffllo non plus exigere pofl"c, qiiim 
id tancuni > de quo in conccfliono 
fcudi fuic convencum, & candcm nMm. 
2ia concludit , quod vafdlusimpuncj 
non parcat domino , quando afl^ringi- 
tur ad fervicium, dcquononfbiccogi-^ 
*Tacum in conccHionc fcudi. Quinimd 
ciim domiiuis iKile dorfiinium fcudi 
Vafillo fcmel concclTcrio. • 

Racioni ma^is vidcrur cflc confcn-» 
taiKnim,uccundem cciam jure hoc fuo 
jpro libito uti frui patiatur , quam uc fi- 
iincc^rum eflc debcat, quippam cx 
rc^flnpnus conccflbfibi vcndicarc, 
A nmfnihii tam congruac humanxfi-» 
dci.qu.im ca', qux fcmcl pracueruncj 
rerv*arc:ut ait JCcus l.t.ff. dcfAB.l.t de 
ciinj} fc:. & maxime Principi convcnit, 
jitrspada atq; convcnta obfcrvct , ut 
"^lht .tn l.dignavox C.delegib. drinl dena- 
ti. ■i:c.^ (^u/ts. C. de d.^nat. inter vir. uxor. 
&inc.i. deprobat. usq; c6, ut liccf alio- 
qui lcgibas fcriucus cflc ccnlcatUr, ra- 
mcniisquasfcmel promifit jncqucct- 
5-irtn dc plcnicudinc poccflatiscontra- 
vcnirc fibi intcj^rum fit , quippc cunij 
nacurali quadara racionc ad obfcn^a- 
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tioncm proxnilTorum dcvin£lus fit , ut 
tomTKuni (.rc doccnt utriu^g^ juriilnterpp. 
in d. loco aigna fcx. iu d. cap. >. depro- 
bat. & muitis in hanc fmer.ttam conge* 
Jlis probat Bald. conftl. tsg.voium. 4. & 
cotif. 4i7.K'olum. j. Petrfts de Anchorati. 
cot}f(t).tart,S{fcih.c-orrfjcF.f.. coi.(f,{^conf 
S'2.&confijt. &'iOnf.s8o.& conf.6i£. Soc, 
jun.confy(S. 1 7/. /. conf (So. voi.s. Crafctf. 
donfjss .Roi.a Vall.cfinfi.ii' confcff. voL 2. ^ 
■2.afiu-scor f.io.wL6o.n.oi.z, Vortiusconfzjl 
Htic pC! tmccut honcflum ica falnbrfe 
illud prTccptum Ariftotclis* quo Ale* 
xandrum monuit, ut paOadiligcntct 
co.fl^odiaCjquod rcfcrC^^/^/. 
fa^is F.tPrincipi maximc convcnirc 
iDud Pfdlmi : Q.unedclabiis mcispro- 
ccdentjirrita nonfaciam» dicic Portiu^ 
d.ccnfif. ■■■ 

' Atquchlncdcfccndit,qQodtPrin- ^ 
ceps fcudum fcmcl conccflum va- • 
lallo amplius ipfi fine propria ipfiug 
culpa non aiifcrre , ncq; ctiam jus cju« 
ulla rationc dctcrius rcddcrcpofliic»» 

II c probatur in capite primo , de natur. 
fcu({. & incapit. t. defeud.ftn. cuipdnotts 
amittend. docetBartoi. in L 2. C. defund, 
patrtm. iib. 12. Baid. in i.quifepatris.coi.g^ 
verf.fdquidfpater. C.undeiiber. Jafin^ 
i.fn. Cfi cantrajui vei utiHf.pubL cum aiiii 
adduciis pcr Craveft.conftss. n. 19. &Natfi 
conffS4> 

Hinc Cfiam vulg^ dici folct : Domi- ^ 
nium t utilc fcmpcrprxfcrri dirc£lo* 
& jus quod indc compccic va(allis , 
fc qu<)dammodo privativum juris, 
quod rationc dominii dircdi pencs 
dominum rcmanfic : ut docet Baid in i, 
i.cjuaf. ^S' derer. divif.Feiin.tn c.Pafora- 
lif. coi. S' verf.fixto limita. dc off. ordin. 
Curt.juntori tn trafiat.fcud.part.t. cjuafl^. 
6. numer. 6. Aiberttis Brunui confl. 27, 
Quibusin locis indc infcrunc j quoct 
dominUsracionc dirc<lli dominii non 
poflitfcrcincromittcrcincaufis ad ju« 
risdidioncm vafalli pcrtincntibus , 
(um alits congefis per Roiandum a Vali,, 
corfiio feptuagefmo ociavo, nu. 2, &fiqq- 

voi.2, (i) (^y 

£c 
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£c quamris dominus cciam iti con^ Ecfi aucem ka^c (acis probabilitcr di- 
trovcrfiam vocarc conccur, anvcnac cancur|, recaracn diligentiiiscon/idc- 
varallo undcum feudo conccflsc raca,non imquc defcndi poHc exiitj- 
fint, quia camen vahtllus longiflimo raOjfiquidcm vafallubnullumuKoni- 
ci':mporeiisdominorcicnte&: caccncc modumallcgafcpoUic, quod flhi aut 
.ura.scftjccrcchocipfojusci quarrimm lubdicis ex hac domini pcticionc c- 
c^ySc liccnc iitvcflicurarum, «ccunqi mcrgercc,domfnumniodis omnibus 
aliasoblcur*e,ccrcamindc inccrprcca- audicAdumcfle,ucvenas, quas vaial- 
jioncn) apccperunL>. ^ lusica, ucparcllcc, excrcere non po- 

iliO. Qiiittimo t rcgulariter eoncciTo ccfl,ideoq> tnOsd cempon^ pericuras 
Ca^lroeu|ii;foa)iiibii8percteeadis»cefl^ domtflbfbdietidasconccdarv 
iaiair.etiamconceflamecaIla*qn«ifii , NoniSpldmtenimacquican^narara- 1] 
£>diahtur» & ek-petnli^H cdhfiiecudi- mdo extglc^iic qstsalcert baud invi^ 
ncad rcgalianonpercinenc(qualeseair tnsconoedac, quodnbihonnoce^'' 
iunr> de quibus hieagjmtis^tfi^iMxA ccri Ver6 prode(H(ed)Stliancraci^m ' 
inL^q/Hfimum,%,'i^C^ml. itamfifimdh plurimum probanc edam leges no^ 
dMrfHfiM&'dKetHmk'iiieAfpli,it^jj^ flrz^uc diiucide apparec^v / 2. % idatu 
itxgemmdM,p. ^idjmt regdfid, Farm. de aqM» flmj, arcend, ubi JCctiV 

Undc ctiam nihil rcfcrc,quod in in- Paul. difcrcis vcrbis rc(pondcc, ucilciiL 
' ftrumcnto invcfticunc vc6i:igaliumj adioncm mihi compccere advcrfus 
IX lalrem ficmencio,cxtquo vidcri poi^ vicinum,fi vclimaggercm rcfticucro 
icc iTiice conccflls, rcliquum jus ex- inagrocjus,quodfa<flus quidcm mi- 
cJufum videri, arg. l.eum frater. ff. dc_j blprodcflcc , ipfi auccm nihil nocicu- 
jMdic. Huiconimrcgulailocusnoncfl:, ruscft. Hoceninijinquicjaiquicasiu^- 
quocicfcunqj id, quod^nius exprc£> gent* edamfijuredcficiarour. Idcinj 
iiooe pr«cernii(Gim vvdiecur«alm racio. probacur i» ijmmdk0Ke,dc efw^ton. ubi 
lus coaipfebcndtcur^ m.deeet &dfeA, m JCcuspoAqnam ddk^p^^t, vendicoj 
l^frM^^iip d^ofit. a quiaccM/: rem rccyi&debercccdere «Aioiicm 
aifii/jtJ»^pn&rHm quandd ooiijer tlnptori» inctoaeib lu^ung^c: Cni 
^lura.irecinmilefic»aliaratioacqui4 'iuifr> mqi^C}»non a^qunm vidi^^^ 
cfle.expreiSim»qnainatcscera eatclu^ vd^ociaicemconrequi cinpcorcm *. 
dcrc dcbeattarguMenta e}$u\ifuodnot.gL: * ''^uodfinc diipeadio vendicoris fuciv- 
f , iwr cUmu. in ^erb.pn^dc^i/cs in fin. de re- rum cft.£x quonoL,AccurC ibi.Quo4 
' 'ftrtft.& Jafah l.i.n. 33- ffi^tit- matrtm. quis cogacur ccdcrc, quod abfquc fuQ 
cmn diiif addu^is. fer RiminaUL in lujiit. damno tH/a^it text.in L2.iki.ft nih il ei 
tit.de donat.infr.n. 311. F.ftq; dc hoc m noceat.folut.-matrim. & inLquia foterat 
propofKo vcl idco minus dubican-, adSC Trebcil. cui optimc convcnic id 
duni, cxquo vaiallus fodinas hafco quodclCganccrfcripcumrcliquicC/<-f- 
longiffimo ccmporc poffcdcrar. rolih.r. Offic. inquicns : Aclatijiime cjui- 

Namf vel cx hac lo ngiflima poflcf- dempatens hominibus interipfbs , omnibuf 
jfionc jus adco ftrmnrii cciam fmcjn- inter omnes,focietas haceli Jn quaomni- 
vcfticura acquircrc poccrunc , uc p=rar- umrerum , quas ad cowmunem ufitm Ito- 
tcr ipforum voluacacem a domino fut fninum naturagenMtti eBfervanda cm- 
pcriorci^-fis jurc aufern non poflitj. wmmku,MtqMidtfirti>tafuntlegibus » ^ 
Cum juris ficindubicaci , ucinaliis bo- jmeM&heekitttmMmm^ mfa-em^ 
iiisita in re feocbii pr^icriptione-jus tmmn, EcpiAmt^Umtirdfic obferven^ 
icrevocabile acquiri poiTe > m irdMim tm^mittCrdeiitMmfroveriMeB: Jnttee^. 
^ , idte Dd, m c.ft efuis ferjo. ft de fetuL, dt* mmtffe tmuid eeim>mn$Mt mm$id dmemj» 
* fim&.fiitr.(tttiroverf cMmftmU^ ^aimMit^hmimimyidt^ 
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^cyyeriStjufdenittiUiA^dh Enmo fofhtmmil^ lc di<num judiccm non mini\$in|Overe' 

mftaretramfcrrtinpcrivuitaspoteH: ' debcrc, quam lcgcm ipfain j docetJ 

Ut bmo,qm trrjmitoimier m^ufttM Vism, Aneir. de lfcrn.1» frinc.fcHd in fentUt. coL 

^u4iHm^ defHo Umm 4t^#M-r,/4cif. auodrcfsrt Jjf w l. quottcs. C. dc ret -vcn- 

UtMtmlmmmipfitttcejUtfum^Mtemlent. / vt i j .1 

^l,mffofi«m^m.- ^i"'"^ '"/.'i^''' conlc. ,K...n., 

lis:mlu.^,i.ccM..:J.unr,.n 'J.p. q"» e'«»-.««ni Anftowle» f^nic. 

«/««.CiccroniOvidiusquoqi adllmu^ ^^^S^JJSS'^**'?'*^'- 



j ^f&nuteifft0uliiminiilimittfiu»tt <"* lc^(«qu6aqpcverelcgemveiranonero^ . 

L ^kpitMwmnva/f.is m ntdre fitiet 4^<y«i ^ ubi naturaticer Ieiiiciinu$,iiihiUiiud ftc 

¥ik ttxtm vcrbis Qccro & Ovidius quam infirmicasiiitelie^SiyWr^friP 

(Ck Philofbpliia: fo n ci b us luculcoier Angcl.conf.318 in efnstfiUne ^t/ertent^mh, ' 

ptob int id,qiiod jCci in rclpon/ts td- tcrtHttprcs. & Jaf.tnauth fiquafnulier.it. 

ildd»s pro jiirc fcr /ah volucrunc , cflc n- C. defdcrofavil Fccicf Fc hoi ip^um 

yidcliccc facile conccdcndttm alccri# cft,qu:odinfimilu»<^/^.§. /^^/^^d^ 

<5Uod finc mco incomraodo aiceri ait JGcus Paui.liGC sequitas fiig^erit^, 

prodcdepoflic; Hancigicurr^lanu eoamfijure dcficianiur. Idqi inpro'- 

<kya^oroflfiila>tcitomntMfW ppAcQL^relidedkinagisiocum obtuicc, 

wifKi ^§nfijtir.tMm^iValiihi'.2iCtimtt\ fkt^Mqil94riiap^iaac, ctiamiim 

win^A^,mi^Meimk^htah,ditmii»^ pri «cMv^ re^oiiri» JCcor^m eft 

Porckttc»^^^jt,^0jihfimt^mU^^tfif^ 'mtef4miinam.^yiMm 

^JfirtmiMccumuiat. (t') v., .ctlfii0jl4mi((eiid[i|me^,i^uanj^^^ 

: Ncq; vcrd a fcopo faCile^ttif qlie: lOMipr inviccm eft nefX^C^cU» 

xarepoccfhquiiajutlicanda.ttai!ura<» a(qi<;oi»juix^Q*VarallM5te|i^^4loii l^: 

diiccrcaamracioncmfequicurkquipy" itUnusvcImaxiracomncm^cfuitacem • 

pw eum pociiriraa jnri* noftri pars cx i- iibimMtU^ dcbencr./;». deftohib.feuL 

gniculis & principiis illis in fingulo- M^it.ferLcthar.ukiMMtth. eie 4ffii&. 4m 

tum mcntibus hominum nacura infi- d. c. ad dominum & valallum 9<;xom^ 

tis aiqi imprcllis dcfceodac^fidcoqim n^odat ftipraaddudam rcgulam ,qui 

nacura conftituca^C-». • • ' docc.t,quodccneacurfaccrc id> quo4 

- F.x quo cciam abrfnecrprccjbus pcr fibinon nocct,alccri vero prode/l,iin. 

l^mihus cradiram eft» quod fijfBciact nucnsmmirum vaiallum poafllmiirn 

^iwdoq;a<l'decifii9ji<in..tiaktikHEi^ bOijnomine dcvin^lum cflcdomujo. 



dltgare ntiO0m9mnAeiktxf4'Jhmfr qrtippe cum juramento omncn> fyicr 

d^tt^mm:eitilMeM. l/tMTtfmtetiSi .m%m^M lii»e<ian| ca quar ad hor 

f^^4kt9ectfst.m)trMB0a;mLjiM «Ofem;^ nciiicarem domini pc^^ 

ktmmrdtumfriititMf^jileiimtiiic^m IWl>C>rproii|ifcdt, «f. f, tUfrmyk^fi'. 

&^TieiMm.fcerLpetMi.CTKkitmim0^ ^RfiWI.-; ^ i 

t^ef^%.iilud.ihiifftMatm^jtmitkifeflifi^ ^ ^^ftnAC miiiai pr^rel ^g^ 
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iionci^jprouthsclatcacclimulantln- tur communitcr Dd. tht. In propofitl 
Ccv^\'Ciciind.c.iJeformafdel.(!rMMtth. vcro magnum fane vincuium inccr 
.'.t' Afj^iSi dccif. Ke^ol.262.Zaftm in Epi- dominum & valalluni inccrccdic, quo 
fi^K^fcudali fart.j. ubi ionge majora-» haud pauio minus ccncntur omnia ca, 
r^-.ciitcnc, quar vaiallo fidelitatis ra- qua; arquicatis racio cxigic, mviccmj 
tronemcumbunc, quimilciftudido praeftarcquam incalu,dcquo Juns- 
quo aunc agimiis. Acquc hinc pro re- conftilrus m d.Lfi credit»res, fdpdndic. 
guUitrattttaiiicft,quoclva(aIlusdomi'' Conlequenseftigicur^ 6c in hac fadU 
ficr iid bmnia dbfe(^ia*noii iniiidtde- ipepiCfVel eac jamtli^ fcoceadainicer* 
vindurfit/ qdlftn libertarpaf rono »-A predtmioiouiiilibl Vaidititarereguiam 
Jinonfinem%.itlitr0K dt^uiMt^kMi fuprf^addudam> acqaeadcdvaiaUum 
mhi koc not,'Jrf i^^Bdittiitt^liis sd hpc invinim compelli poile » uc domino 
sdduifisahEverbirdiimUe^i^ilihartPiid feudi in his^ quar abXque (bo damao 
^fJbtm. Ideoque|BidAni6tiamMlbe^ 'commodefieri.poftum,moremg^c» 
ntfadcndum obltgacus e(Ie cenletur» utproinde tancum abrtr»uc nos aaiqac 
MtfrohiittriH c:t:ihiij04m4tnigni4n tftii-^ Int^recesiipi^J^icri^reliqueranct 
hiis ciufisfeitd.amitt.ex 'cfuo^ext. hc^s. oppugnenc^ ut etiam fenccnQam no- 
Alvarott.ihi col. 2. & Matfh. de Affliif. «. ilram maxime confirmenr. 

Quinimdquod majorcmpoccfta- Eidcm quoquc fcnccntix non pa- 
Cem habcac dorninus in valallurru, rum fuffragacur jus dircdi dommii, 
quam ]vacronus inljbcrcum, multis quoddominusinrcfcudali obnncUj 
pTohzx. Roland.ayaU.conJil.nti.j<f.voi' 2: quancumvis uciie donuxuum aicc^i | 
Qtiamvis icaqialtas'<^eino ttlscncon- concclTcric^. 
cederetettearar?>^uodiibitt<m'lme^ . i .aOftt/etaimjurisplusquammawfiffi 17' 
ftaU^prbBeftV^iifeeF'dofiHdum Atts» . ^dicndtimdonuniiiin^^qsaded ipiaiikA { 
nheh ^^mAllMfeiAgf alia'^SM^^ prc>prieiicemiul»lMQwps pcnes do* 
fitb^iV^bcjikmlhoe^tt^^Alcek ^oci^ jtti«M^feudifteM|MBre» & qm^A do> 
, rt%ttk'lioi^ ctfbtratfftiuiipteiSleAdb:^ nfnatinfimdaecxiiomineidua.poce' 
'Mdtdl^ ^MMi etfi juris noRri Ipcir-^ Aiita8 hllbeat» qu^ oUus «Uusb ci^. /, 
pi^ekH.ll^dUUer defi<uanbritf mi^M fmtlit^ dom.frofr. frivetur. cup, i* imjbt, 
iR^ctirtt^bgehdum e/Tc,u r a) teri con-i ex quihitscatifsfeisdummi^tJtH^Mmtfk dt 
^editt V|mp'piani ,I{t«c i ftu d finc ull o fui AffiB^in CMf.i.%. reinsitem n. 12. de iwe' 
V- ip^nisincommodoficri poflcc. Ecre-» Jlii,dsreaiiem.faff.drinpra/ud.feudjm. 
guljc paulo fupra adduda; ccnh AU rop. quarchoc ctiamrc(pc<^u, minua 
ccmincaribuslocunirclinquantipfO'. juftcdcnce;ari fibi polVc vidctura va- 
litpatcccxtradicis/^rr^.ir/./fiJWjr^if^Xi falloid, quoisalioqui omninonouri- 
^faf tnd.L^ff.folttt.matrim. " — tur. Qmppc cum litud jurcdominii 
'^- -lidcm camcn nibilominus admic-^ dire<^i>quoddonnnus fcudi habct;^, 
tuhc, quocicicunqi vcl cxnaturapraJ- adipfumpcrcincccvidtfatur. Namec/i 
ccdcntisconcra£lus', velaUukidiqilipi ndie^ibminium-^xferri foleac dire^ 
t)iaitf iidti;rVehic, quodadfiacttt^eilU .*^o^uciij))i^b^(tt'oft8ndimus. T«» 
iUMf ap^raic^m^Idanc^cbti&d^ r«M«tlioc=filK^'«^ 
itiMiiii&airqttsmiiieociffi '^Kijbaf^iifidliD^foccft^cabaudifi^ 
miqdod tuih r^k Ula red^ itbi lo^ nttMttcittiiw illfii rcbtti iocani bifet j 
cjdinVendicec»acqueadedVigioVeilfi<» lieatjCx^ibiisvitidlnsiiuUumpcicctf^ 
os quis fure adigi pofHt » n c qutx) dfoi perd^ijtt^comtB i odfi > iedfruflii alio^ I 
non nocec,alceri vero prodcft yiar^a* qni perirenc , Quin pocius hoc ipfurt^ I 
tur i ca fcrtextJm d. l.ficreditores.ff. dk t- vocabulum uciUs dominii aUud fuf^ ^ | 
vi£fitmjttetigdrf0iMda»fte»Jifmf^ d«timhii.vidcUcccMbttiladccmdjpi^ 
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numexcludi, quoruVnvafallo aliquis 
poccftelTeufus. Pracccrca ucuc harca- 
iioqiii rcfehabcanc, camcn direilumj 
tdud dominiurn ejuslalcem vidccur cf 
iciitlicacia*, uc propcercamagis fibi lo- 
cum vendiccc liipra adducla regula_» 
mcurah |a:quicace iubnixa, qua: do- 
ccc, quod mihi non Aocec, akeri Vcro 
prodcftjfacilc conccdcndum clle. 

Nam t raciohc cohjun£li dominii 
permicci plcrunq; ca cciani Iblcncqua; 
aiioquinon pcrmicicrencur, /, cxtcra. 
§ . i:eM qu>tri. uhi hoc .not. Bald. cr Jaf.' de 
leg. i.facit text. in l.i.C. dccommun fcrv. 
Vhinum in l ft fervus commnnis. dcvul- 
^ar. drpHpili. 

PrcTccrca Magiflracus officium cft 
providcrc , ucfubdici re fua rcdc ucan- 
cur,adc6ucccrcis conflicutionibus o- 
iiines eorum abufus rollere ponic. 
Nani Rcipublicarincercn:, nc qiiis ro 
Tua abucacur, %fn. Injlit .dc ht< qui fui vel 
dlien. jur.funt. L jin, §. minores. C. de fen- 
tent.paf. L. tniferator ad SCtum.Trehell. 

Prxfcrcim vero dcimino fcudi pci^. 
miflumcfti ctiligcnccm cjiis curam a- 
^crc,quo^iodova(alkisrefua fcuddi 
ujcacur,adc6 uccciam vafaliustabucens 
rpfeudali ,hoc ipfo ea priv ari ponic, 
utdocct Ba/t^ Dd.inc. lcdcriais^.qui- 
cui^j. dcpacc tenenda j uhi eti.4/,t M.ttth. de 
Afiii:t.num.(i. idcm Affiict. in^ ttcmfi 
quisfeudum.nu^H.^i. quib. m'o)Lfeud..imit. 
Jaf in prxiud..f :udjiu . 63 . Mo]]iUMs m con- 
Juctud. Parifienf^.so nu. 166. Za^fttuin hpt- 
(Omcjcud. part .io. concl. g. ^ iV// cttati 
^er MoHn. tn d. loco. (jr Menoch'. in iracf. de 
r^cupcr.pojjcjf Ycmed.io nu^itF. 

Kcqaamvisadhoc, uc vafalluspr<^: 
.J^ccr dcccrioracionem feudum amic- 
c, plura rev[uirancur> inprimis vcro 
ud quod nohtruclus filccm mal^ 
crcaqc, fcd cS: iplafeudi fiibfhhcia , & 
<^uUcm infif],iii Jecrimcnco der'crior 
Ifcddacur/x// tradunt Bald^iafcT Dd. ih 
auth. quirem. C.dcSS.EccieJl& atti Inter. 
pretespauio anftirehti , crpiurihus com- 
probat Mcnoch. ikiraciat. de arbiir.jMdic. 
iiy.i.centMr.i.cafu7i ^ 



I O XXV. 34^ 
Cum inccrim in propofito non cani 
ipfefodinacdcccriorcsrcddancur, lcd 
maccria,qu3Erindc provcnic , acq; adcd 
frudusfalrcmpcrcanc. Tanien ncquc 
hic dc eo agimus,ucquis jurc fuo pcni- 
cus privari dcbtacfcd hbc tancum vo- 
lumusjpcrmicti dcbcrc domino fcudi, 
ucca,qua;propccrcai quod vafailusiis 
iTci ncquic^pcrcuncad mchorcm uflini 
polTic transfcrre, quod ipfumcxco* 
quoddcdcccrioracione fcudi jam di- 
ximusjhonincommode colli"! vide- 
tur. Nam quo jurc ad dominum ipfum 
fcudum a vafiUo dctcrius rcddicunij 
lpc<5lat, codcni cciamad ipfurapcrci- 
hcrevidencur ea,quxidcc^ ,quia vafai- 
lusiis noh rcite ucitur,fruflra dilabiin-i* 
tur. Fft cnim alioqui cx juris civdis ra* 
rionc rcgularcjuc is ^ qui re aliquaabu- 
ritur, candcm dimittcrcco'gatvir-»>uL-» 
p r o b a c u r /. Jud^os. C, dejjtdais. (^inL 
fin.inprtnc. C.defpt6iac.iib.ii.d.i. Impera» 
tor adTreheil. Fc lanc haud fcimus^ aiu 
non hujusmaccriaeycujusadpubUcatn 
ucilicaccm cancus poccft clfc uiiis, ad 
hunc falccm cftc£tu,uc quasfraftrapc» 
ric, ad dominum percincatvcadcniiit^ 
duccndaratio, quae arborum frugife^ 
Varurtt ,quas vafallum dccidcre noix^ 
"polfcquin hoc ipib fcudum amittaL^ 
probatur pcr ic\i.ini. dfvortio. ^.Jifum^^ 
dum.foitit.matrtm.dr docent Intcrpp.fuprk , ^ 
citati dr aiii reiatt per JiraijMeti.in traii.(lc 
'retra6t.convent.% j.gi. i.n. 23. \ 

Clim prsefcrtim maccria lUa canca^ 
cof^ia pcrcaci atq; hoc ipfoin apcrco 
ficvafallum ca ucpkirimumabuci- Ac- 
quc harc omniaih propofico tahco ma-: 
gis obcincncqiliEMliam fi macena ifta ad 
fuiim legicimttrrt UJfum rcduccrctur, 
tdciprovinciajviciftscplurimum com» 
inodiinde proVertircpoflcc, dum id, 
quod magno fumptu & pcr mulcas 
ambagcscxlbcisperegrinispetcrc co- 
gicur,dominitum habcrcc. Exquopa- 
rec; rtiagnani pubiicx' ucilicacis racio- 
nem hic vcrci; <'i,...:. 

PublicafaurcfTiutilicasfcmpcr pne- 
ifercnda cft privacorum concrai^libus^ 
ggg lutiU^ 
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i,ittUitas. cM frMfmpth. 12. Ec quod tis gracia ccmporc belH indicuntur, 

cofnmuniccr oninibus prodcft^ hoc i^tovizdocziBald.adljMbemu4nulU>».im 

privaca: nQftra: utilicaci pr«efercndum i.&^ notak C. de SS.^Ecc/ef & tradunt 

cflTe, graviccr rclcripfic Irapcracor Ju- Dd.int.fiextototnfrtm.dfUg i. «bt Jaf 

ftin./» l.unic.%.f^en. C. de cadui .toU.irtd. & multaadfrofofitum hocaccumuUt^ tan- 

m auth.de reftitut. & ea qma pari in ii.men- dem doitrinam hanc communi cakulo af^ 

fi: Quamobrem.mquicidcm, Ea,qu2B frohatamejfcteftatur. Idquodetiamfate- 

communicer omnibus profunc iis^qua; tur feiinu^inc. nontmUi.ccL.ii. n. i<f, 'verf 

rpecialiccr ^uibufdam ucilia funt , an- ad evitandos.de refcrtft. 

tcponimus,& ml.acHone.%Laheo ftlfro Quinimotgcncraliccr rcccpcum cft, '< 

ySr/fl.gcncraliccrrcfpondjc JCcusPaul. in qualibcc difpoficionc quancumvis 

fcmpcrnonid,quod privaum inccrcft gcncralinonGomprchendi ca,qu«pu- 

uniusjfcrvarifalcc, fcdquod fociccaci bliejt ucilicaci dcroganc, fcd poims 

cxpedic, adidem facit textus in 1. 1. %.fed hanc fcmpcr cxccpcam ccnfcri, l.juhe' 

ttfi (ervus. de ventr. introjpu. & in c. hona ntw nuUam. de SS. Ecclef. l.juhemm. C. dt 

mcmori^. de foftulat. pr^lat. navib. non excuflib, to. l. mUus C.de cur^ 

21 fcc cancus t: cft favor publicae ucilica- fu publico Itb.ix. c. non mitms. de immum^ 

tis, uc ca> quw publicc ucilia liincnofLj Eccleffer ejuajura regulam ijlam confti- 

indlusdancurin his,qu« legc prohibcn- tuit Roman.in l.ft vero.^.deviro njj.verf 

tauj utfcr l. fi quis in gravi. % . utrun^ ad decimo frincifaiiter faUit.f9lut.matrtm.ubi 

^ytiaff. & L hoc modo. de condu^ Cr demon' undecim cafks cangerit, in quihus fotier ha^ 

ftratJocet Jafin Limer catera. %.fed etfi hetur ratio fubltca utilitatis , quam ejusy 

^uis- nu. t. de leg. t. tfuem feqiiitttr Zafius qmd aliocjuiveljurisratio generalitcr veJ 

9bi y docfrinamhanc flurtmum commcrt' frofrietasverhorumexigeret, laem tcnef 

^ans.&£6f!tft'.nu.ii.V9L2. Nam ratio- conf.^36.n.io.Tieciusconfio,n.2^Telin.int% 

ncpublicaeAitilicatiscalicicefiunc^quar caufamquan.ij.dcrefcri^t. 

oHoquijiJPcficri nonpotp;ncuc inquit Acq^ t ha:cquidcrn npn folum pro- 

SftutLiin tit. de dil}utat.^aUegat^^atU- ccdunc in iis, qux pu btican]^cili cn ccm 

dar^.vsrfiqitaritiirbrtvitex "sjuod dj^^nu» ica rcfpiciunc,uc nuUum privatis decri- 

taxqaam puLebrum rtf<rt jhomas Cram- men cum afferanc , fed ccfi cum maxi- 

fnatdeci('.t2,nu.ts. s moalicujusincommodoffec, publicaf 

32 Ncq; vero puWiCjp utiiicaci foliinii camcn ucilicacis femperpocior duccn- 

fa^qutctlcgibusditjjoficarcpcriuncun dacricracio, quippc cum pcr manus 

impedimcncononlunt, fcd&qusevw tradicum ficpropccr publicam utilita- 

privilcgiiiaiuea cqnccfli pubUco to- tcm eciam privdcorum bona aufcrii 

no ucccd:AAC,necG|rcl^h<;nc,uc pioba- poiVe,/. itemfi vcrb.ratum.de reivendtcL 

cur uiL.iX^t n.mioA Lf«<a^ tn emftion^ Lucius.de cvicJ L.fm.%.jin.def ignor. a^f.fer 

jbecier^Ltb.tf, ubi Ic^ptsrator relcripfic, ijucmtext.not.Bart.tbi.^uodfrefterfuhLt.' 

AcoiDpariicionc t«»?w/?nti,qua:urgcn- ram utiLitatem fotesl ojficiaLu cafcre rei 

fC ncceilitacc pubHcar rU^tlic^cis, gwm frivatorum.dr traduntLate Dd. i» L.fin. G. 

inaicicar,ncmineor^ipcnicus polUdcp- ficoatrajus veLutilit.fubL &in c. qua ii 

tium fub.cujufcunq} privilegio. 6coa- tccLefiarumdecdrfftitut. unde fit, uc caii^ 

fionc excuflindi.fcfc tacul^accm babcr fapublica; cranquillicacis dominus fu- 

rc,&at^umeiitoti.uHiscexcusabIf>ccr. pejrioriQjurias&cdamna fubdicis illaca' 

precibuscommuniccrcradicum cft^^ii- cciamhifceinvicis,rcmicccrcponric, uiT 

ccc alicui priviVcgK) ahquo immupicas; doccc ^art.in Li.infin. C.ficontrajm vet 

a muncribus fivc coiledfis ficconcefTa^ utiLit.fuhLic.fiaLd.inLbemaZenone.coL /. 

<?3 non t caincn propcerca fic immunis verfqmntnibC.dequadr.frafcrift.AngeL 

ab iis muncribu» , quae pii biicq: uciiicstr in Lcorrvmt f.defa^L.JafL vtnia. ctiL.fn, 

C.d(i»jHsvH, ■ Sfc' 





Q^U^^ S T I O XXYI Ijp 

Skeriam proeoiilKrvanda pacc pu. Lbngi utiq;nui^ idemfibi locum 
jbJTca podunc bona fubdins aufcrri & vcndicabic in bis>qufr, ucacgOGiudliL 
aliis concediyUtpfr not.Bart.in l.^/uctt/^' lLid>dcquonuncagimus>magisprind- 
^Kt. tHjiit. C. de fid. inftrument. lib. lo. & piUccr publicum commodum rctpi- 
A/igel. i/$ d.l. hcnc 4 Zcndne.pnjit Atex. ciunf. Deniqjncaudoricaccdcftitua- 
.€0)ifp^.n.tg.vot. s. quemrefert ^feefui' curha^crenccncia,hincab lncerpp.ma 
iur Cafttimdecif.ig. num.s. F.x cadcm ra» gis in fpccic craditum cft>quod ecianu 
uonc defccndic , quod dominus tcm- in cafu quo Argencifodinae ad Va(al> 
pore bclli poced invico va&Ilp aufer* lum pcrcinent^domino ffeiidi public»; ^ 
Tefeudum&^o no^nitocotitrik bo/les tlCttiMtiicnioiicincegruniiiti e6mitr 
ud', qttimaditiodum dilmlid^^Baiu mreci^ctwfiuigiilrolid ^ieodom 

• <^aim^|WDlici$ommodig^cisi,jV' 
cuivi» privaco ilicete mecalla in loci% 

fubccrraikdMiamiBvico do£nino^i% 

ydU>!ctiiififf,)Hjf)iii^t\^^^ ; - ' di fodcrcj qu*tcfaus idpoifit abCqUCJ * - 

Hincf edfm e/b^qoodiMa^iftirAlidiiiU' detriMenco fuperficici fieri«:«iCeric/^ 

vicajcu dUeojuii pomc , ingravefirento i^^- Ceofg.iiUtsSfetiJL kk ^HfffHtHli 

a'rin6ha;cives> qui magnam fr^iihienci' Afgentifodiniii ; ' . • ■: , 

copi;ira babcht,compelIcrci urviliori Qiianco igitur nlagis domino pef* 
eciam precio ftitmcncurarcndanc, uc inicn dcbet,ucvenaminfundofcud*- 

i^vohMT in i.fipendentes.^.ft ejitideloM' li fruftr^ efHuentem Gnc vaialii praeju- 
(arum.de ufufrui^ .(^rfh l.i.%.cumcdrmt.dlt dicioad udlicoccs iuse provincir con- 

efffic pr^fecl. urL & htli.C^Epififf^uUt^ fefkc;' lUodiMicicm cxcra concrovci:*. 

djexLdriii/./it^a4l.SMl'deJiHft}per^u^e flmdf OlDiliMtTecepcum efl, 

w& jiiuLm^kirQ^phm^ &irailifaklcbl9oa^^ 

(^(chabcaiicVtfHe hsdiCafciOiit^coffillil' liMqiibdiiidBjlSttats^ 

cuendiim vid(dccic% qijMtBfak^^am^ ciofihii^efitfdf>debeiC^C^fjota9w.4^ 

|>uBIicae1icititids^ratiaqi]ttinVicus cc-^ 'iiMMjtewi»/<w.cf iv 

iaraceneacurad)a,biqudhdlhn&ipfi'* UkmdltiiiftJ&fi/Uim.re^^ 

iisvcrfacur damnunii. ' " ^ ik eiH^firviframMlim. dccept^i^^gft^ 

j pcniq; hoC ip(bni4jiicrtJr afliruriiliJ lhLf l$cm.%.fim. ^Memddmedmn ferwt. 4^ 

Ihccrpp./« / /. 2. fjiUt. matrim. u bi liccC mittat.x^ iii i.SariiMrimjieeffc. frdter.^^ 

gcncrali rcr dcfinianccogi qucm nooj trddMut Dd.tnd.l.fin. C.fi contra jmveltt^, 

dcbcrciicinvicus dc rc fiiaalceri con- tl^.puhtic.&ind c. qua m Ecciefidrum^ 

ccd.ic quippicun , quod fibinon Docec. Htm aiiit copiose tnhanc fententumcenge»' 

Taiiicntrc^^ulam hanc rcftringuncj flitpntialAnd.dVaiLd.conf0.voL2. 
uc non prbcedac inulcimis voluncaci-» = Tamcncuminpropoficoroaceria-* 

biis & docc, cx quo hxc publicam uci- iHa,dcquaverba£acimus, fruftraalio- 

ca;cm quotvimmodo rer^idtrC vi-* ^idi^pCffdereturxlcpcnicuspcrirec^. 

chcur. Nanrcumi/ta ialfcem inCon-' acqjadC4^eKh0C,fidomino concedc* 

ie^uenctam^Qflnailmi iii^ foiWittihUiiiddtiifidiodec^o 

£lican) corbetnaAt»|lCnihllominii^^ Cilitt iiti^ jnrc pcci non poter|c«. .r- . 

ncioneexillUmechrVqaeill^COgipoflcf • Nittiliatiiraliali^dOs qu»cuO)|%F, 

ad przdandi^iftfid* buod ilb^il6ttno^ flHdl llciiitftte .toojiiCida c^igipjt^^ 

c6t p 6c ailceri pf^bdcftt mgad, 'kS./Mri ouodt mihiliomlQce£>.^«icefi-|ms ^ 
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finc cfctrimento carcrc ncqucac ( itij /./». cdbmn . & in !his qa« inter 

quil)us cafibus jam fuperius addu^ func divcria» uc jus cciam divcr^mj 

obnncncjfcddccohic quarftiocft, an confHcuacur ^Atc(i%LpermiJceri^ pi:, 

V£ rallus doinino liio id jurc dcncgarc /. nattttaliter,%. Mhilcommune. deacqtur, 

pofTic , quod ipfc uci non poccft , ncq; yoffejfd. PafinidnwextUiAeminorib, 

' aliiu nb inccficu td vindicarctacq; ade6 ccraind«m cx fupra didis dcclaracio- 

quorincomniincommodofuo facile nemrecipiunc,icaq;noneA, quodin 

carcrcpoflic^ cumipfi nihilominusin iisdiuciusimmorcmur,fcdcum JCto 

rcliquofrudusfuusconftec Qnaraob- concludimus.^Hxcxquicas fuggcric«. 

rcm juraillaadnoftrum quidcm pro- cciamfijuredcficiamur: Qiipcamcnj 

poTii^um atcommodari ncuciquamj ip(bno5nonplanedcfici,[cxha^lcnui 

ponunc/Separacorum cnim icparata di^inapercoclt 

SimonisUIriGrPiftorisHartm.F; . , 



' '(i) ChriJll>fh.T&tnteLc9nf.fjtn.2fi t^ine.ffoneled.eenfs^^H.^s^VfiL^.yid^ 

{i) Orcivwno Mtnoch.de prafHmt.lth. fcribcnzcs /n /. 2. Jo/Mt. matrim. 6c ib^ 

j.tritfumt. is.n.s cum fcq. Cdcheran. defif novi fs. Petr. Barhof Lujitan.in 2.fart^ m 

2p. n.s ubi hanc clai-i juris dccifioncm princ num.ss.ahi concrariam rcgulanu 

vocat Petr. Anton. a^Petr. intralt..dejur. con(licuic,ponca tamcn varic limicac» 

^Haflt.c.s.fjuaft,4.ns47'& c.^.part.2. n.^ff, &c huc rcfcrri poceft /imitat .?.quaccn.u/i 

t.f .n.sf. Bauchbar.quaj/.j.i.n,24. fart. i. loquicur de co , qui ex concradu cau- 

(r) Addc lacils. ^oan. Petr. Surd. fam habcc ab alio : cx paricacc ra.' 

decifi2a. mt.i2.&de^ if^s^. nu.io. Jqan, Uonis^ 

t2r ^ a2r a2r i2r i2r ^ i^r t2r t2r ^ 

4^ cx* *^ t\.. v^k. c*^ fVw, f^w«UE' 

' " ■ QJi M ST I O XXVI. 

ONUS INJUNCTUM H^RE- 

PIBUS FEUDl, UT CERTAM PECUNIiE 

luinmain hxredibusallociialib.exfeudo conferant,anincegruni 
. > debcatunli dilponens in vicapartcm feudialienavit> & 

precium ih allodioreperitur. 

. iS U W M A R I A. 



'Pefuma redfit fuhdionem ittgeimrtfi^ 
' ' ' Deciaratur n. f» • • : 

i. ' bijjtofttio quantumvis favorahilU tpntn 
mentem difponeHtie non extenditur, 
i* Oijp»fttio qualibet inteUigUur tehns fic 
ftantibiUt qfiibtu mutMis » itciiMm 



eHabearecederel 
4)ijj>ofttio qkalibet ita iHterpretanda eH^ 

kt dijponens illie prod^e pofiit qni', 
• bHS voluit,& n j, wi • 

Oikfa manente manet dijpojitiot 
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Xfa£lopr'oponcbacur,Ticium-r, damnum;quod cx aUodialium dimir 

quidcccmmillia cx aUodio fuo nucioncalioquircndrcnc, hoc mcdio 

ad fcudi cmpcioncm, &c cria mil- rcGrcirccur. Cum igicur cx parcc Fcudi 

lia (quae infcudi nacuram janv» vcndicaquacuormill.iain nacuram al- 

^HiPe commutata«ranc)admcJioracio- lodialiumicerumrcdacla, acqihi^bo* * 

fj<$ cjufdcm concuicrac , acq; m fcu- na hjrrcdicariaadaucta finc,ut rcfpcCta 

'diimcocum compucaca mchoracionc huiuslumma; fihabus obfcudicmpci- 

'prdlj^Ooo. acqoifivcrac , paclo cuma- oncm nihilamphus dcccdat;, merirc^ 

gfiacU convcnco ica cavirtc,uc poil carcputabancur,&propccrc^ fihi (iic- 

ifjorccm fuani cria quidcm mihia cx ccllbrcs fcudi non plus quani qua- 

^rccio foiis fiftis fcudi ha:rcdibiis cc- ccnus propccr^ftudi cmpciopcn^ 

dcrcnc: Reliqua vcro.dccci^ milliacx huc imminucac/l hacrcdicas, ncmpo 

fcudo rcdirencad jllodium,& ad libc- fcxroilha,cum fihab^s ciivid.crc ccncj* 

ros ucriufqi fcxiis arquis portionibus buncur: Exigcncchimirum fioc janij 

fy^^^np: tdfltiitundein.T^cipm a- didlarationc, t^uampacrcraiid hocvdi. 

leuSo illo fylvam, qua vcndidonis IponcndumpctTTTonflcappar^r. 

wmporc rUc moris cft fitigul^s pT^il>- . Ex racionc cnim quaevis difpoficio 

rum vcndjcndorum parcibus .ccrcumj in; crprccacioncm rccipic , /. uxoremm 

cx fingularuifcf ifliAianoiiQ^f ^<i>livf prhtc, 'de Ug. j. L geneT*Uter. & ibi BaU. 

ftacucrcj quingencis a;ftimaca fucrac_>, c. de Epifiop. dr Cleric. L cancellkuerat. de . j 

<iirti planitictidj acci^cc ixcrum ?1 i.€na(l hi^, ijMawteJi, del /. ttnMm. §.//^. deje^. ^^JP 

i(tj prccio quinq-, n*illium.: cx qu*- 4t;Ccflanc€ cau fa > apTa ccflac difpoiSicv^^ 

t^df iHiilia in tlQminibus CGllocailcp i\fin. de tefiam. tutd.fin. dc hared.injlit. /. , 

■icaq; dccclHUe rcli<£Hs fihisr & filiabus, iumfater. %jHUifimti. de Ug 2. j 

»eAMi;. ' •• • t-uniSryucfunaionemingencrcfuQr^ 

•....Jaw vero Bon amb.gebatur . t,u*- j.^,^^^ ^ ,^ j. ^ 

rtibf'h«cmillia,qu«innonunlb;trAat;, \\,^f. j 1 , 

,^ ,1, I 1 TfattlfS4.cicle^at,i,^' 

jcquis poriionibusadhbcrosdcyo^yc^ ..... \ . . . ,^ 



elTc.Scdpricccrcafili^vi d.lpofic.on.s ' >}amhacct.am dc caurac|«acnor ib- 
i&vimx p^fbl^rtc-portiohci tuas in • la,-qua: cx fyly^ ycndicarcccpca lunc^> 
deccmmiUibus .quarcxfcudo inallo. nra.cadcm putartcur, quar a.patrce» 
dium refcrri dcf«W?A.»V<iuit. d^vk- "pictitc fcudum pn.tnum ad iolucio- \ 
bwr,anooilin4,&annonpocius, uo "cm prcciiadhibKa4unc, ucica cx pa- 
miJiOf CoftrcnWanc^uaTu^rJiillia':^ cTiKicTnio ipfni«» allodiaii non plui 
Giiai «X, parcc fcudi vcnd.ca rcda!lay cju.im fcxrcliquain tcCdumipipcnla.^ 
fSfc/aftc, dcdifecnd.iWcncn decirnii, abllilt.qux cura hhabus juxtapaccr- 
mmiUiif^icaucfthiC.qiion.^m.in^^po diqpoficioncm diV^cfcnda ro- 

diaisquacutu-.puwoncs fuas rcccpc- . ^fij}^-» ^ • ' , 
ranc, cancum in fcx rchquisflni;*b>iv V "Cuitf ccfi comm fcuduin vcnd^^^^^^^ 
partcs pcccredcbcrcnc? ''^^rcciiaccr, &dcccm milha rcccpilko.^ 

Ac princ.pio qu.ci^ nOn ftcis cal>aber(?cur, ac f. pccun.a illM 

quam filiarum pcricioncm cflb, fcd lcmpcr mpaenmo^ioipfiusmani.acc. 
Quacuor omnma rcpucanda , movcri inrqi proptcrca filu quippiarii hhabus 
4ui5po(rcc,urrtacucrcc, ca raciono- commumcarc ccncrcncur,idcm «rgd 
^oniam tocailla difpoficionc hoca- ftatucnduminparcc feudivcndica, ue 
aum , & principahs fuic inccncio prccium illius partis pcrccpcum pro 
pacrisdcfunai.ncquidfiliabus obdcl corcpucctur,acfiinfcudi.cmpcionrntx i 
cwlin fcudum coUaca dcccd^jec , fcd colTocatum tioafiiiflcc^ 

c tiu j Cum 
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Cam eadcm fic ratio partis qnoad par- 
tcm, quaccorius, ttt ini:enditionis com 
tracfu /irguit JCtus in 1. jurisgcrtit(m.%. 
^tdco, uhiglof de paif. l. cfux dc ttfta. de rei 
•vendic, l. in ratione. §. dillgcntcr. dd I. 
JFalcid. Quod fi alkcr diccrciVHis, & fi^ 
lios ulcra quacuor fupri didVa ctiamad 
collicioncm dcccm miHium vpcarc* 
tnUs , ciim & fihi pliis cxfciidbfiftri-- 
bucrccogtfrcnrliK quam inid cai^allb- 
tlio Corivct-fum eHet , 8c pld$'fctxnfc- 
qucrcntuf tiliit;', cf u^m vci ipfisi^x bo- 
"tais hxrcditatlii ^b{?^*vc!' difplonens 
-fcbnccircrit' Hai t hi i^-fe florfii htfre- • 
drbascx fcuddi^Io dWidcnd^tffrchti 
^uifcuordccim miUia , 'ciihi cocutttj 
^tion pluris qu-im r^. millibus confticc*- 
fit;: cx quibus tamen dcfunlflus filia- 
"tiiWpartei attribuit foIuiiiitJod6 dc^ 
cem millium iinhfculos vcrotria mil-- 
liaprxcipua habcrc voldrr.Quoi^irur 
^jiirt tiliar in quaruordecmi rtiillibus 
^ji^rte^s pc^eht concra mcntcm- ficvo'- 
•itintatcm d^ftihOJ? ^-^^oiitiv^Mx 

w^^^j^ulla t ccrte difpoflcto qiiimrum- 
'visfaVorabilistonrraintcncToncmdi- 
'fpbhencis exccndi Athtz > l. fi (juiinec 
Hxnfim & ibi Dd.Ji cert. j>et. i. Hdm j>oJii- 
*iitere.^ (juiad nu»din.ts. ubiy^fa.^. de 
^M^if:iir jf^l'Ncq; criam camuni favcn- 
dtim , utaltcrr injuriafiac, / impubcri. 
deadtninijl.tut. l. cum^liiUfitmilijs dc^ 
'Hitht. teflam. l. afiidms in fn- cjui pot. in 
Jt^h. "quemadrtibdum cohiingercc , fi 
in^fculis eciam parcc fcudfahcnata& 
pecunia ad allodium convcrfa hihi*- 
loWjmus boncribticndum feiret id , 
t^uod nro i^oco fcudo dcfun<flus ih- 
llimpfic. Sicnim qtflicuordecim con- 
fcrre coc^encur , quomodo cria miUia, 
quar/uHi func prarcipcrc, fcrvabunc? 
Accedicquodperalicnarioncm didat 
^lylvxhaud parum commodi decclfc- 
ric fcudo. Cum autcrri inp<?cunia, 
quam fcudi horrcdcs rcliqulscbnferrc 
jufli fttnt, criam mcliorationott^ ratio 
habicaiic', harum rcfpc£hi ftmmaJ. 
dividcnda accreVcric, utcx fujJradii- 
^lis liqucti arquicaipoftulat ^«t^dla^ 
fntli hujus quod fcudopcr alicnario- 
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ncm illatufti cfl , racio aliqua ducatur» 
&propcerea filke cantominusconfc- 
quantur. Namcuniid vchncadipifci> 
in quofcuduni mclius eft reddltorn, 
ctrcc&illud ipfis dcrrahi debcc, iru 
q«o fadlum fnit deccrius. Cum con- 
tfarioruhrf ^adcm fbleat, cfTt dKbipUi- 
lia j /. j.dehis cfuVfiifft fui. t f itndttm. iif 
fA. jitifir/p.co^,- ^tbcvindiim nacuram 
•fityut qnem kicpum , cundcm &ini 
"tbmmodurtl (cquacur ; /.ficunduM tM.i' 
'fu^ahi citm ibi Wtn. den^.jur. <;lonjftd*L 
tabUchf prirccr*^'(k' p:A*tc -'filiof am'i 
^e^i^tos fim<]4lcai>ei'iRVcftit96*ilWv^ 
alicrfirioncnfi ii<k|i2>»qU6ini>cOhfi»iriflfc 
QifehquanS^iiccm Ifbcris cxtant^bJt 
Hbcdcfiinfti^fffdurhimpugnarrnoTii^ 
pbfTlric , <:ft canrtn quod conqi^c^^aTfi 
'turih convcntiorrerh , per quun^^bnOs 
illud 16. hiillinfh-rtlfabus t6r\?tfcn^i 
ru m fci i d o i mpxA fi Ki m e ft j h a c i t¥f p r i& 
mis racionc fc dcfcendiflc qnod a4hf»Ti'»' 
^dvcrcerinc , fi f^dum in rtatafuQ 
^ci*manfei-i?^ i%^c j)arct« diftrdher^fit 
cur^jfacilcm fbfeharic 16. niinii/rrifeolt. 
htiOnem.Atnun(icum tam bona pars 
alichhca ficih difficili cflc,tocfcemirii» 
dc rcliquo folvcpoiicaqi fcudo majom 
oncra incumberc , quam ihirib ^coH^ 
rcttrionis providcri poccrar;'€CriIibdlc 
'Cnim apparct , difficiliorcm reddiiaVh 
"conmbutioncm lianc ,cum vclco tt- 
fpcdu antca cxpedirior habita fic_*, 
quodagnati candcm fylvam ahcnarfe 
potuifTcnt^atq^ icafocminis iarisfaccfc 
Nunc V. cum hitc via pracclufa fic', du- 
tiof ctrce fi t corum condicio,in quam 
•igh(l)rances confcnrire non pocucruric 
Qpod fi at,nari , cum quib. tamcn hjcc 
)>a£lio fadVa proponirur,noncon(cnfc 
runc, fequicur,hanc difpof^ciork; <iOn- 
tralicntiu voluntatc rctraganteco cx- 
tehdcndam nbn cfle, ut focminieiiltra 
pficttim partis venditrt eciam in dcce 
'riiilHb.portioncsfiia^plericconfcqua- 
lur, Net eft , quod objiciant foeminar, 
'tantiiira damni fcudo illatum nOn eflc, 
(^luia^f^lvavCdicajCum defunclus cam 
i^ria^iiurh rcliqiio feudo fibi acquifi- 
Vic , quingcnris tantum a;flimaca fic, 
ggg 4 idcoqi 
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ideoq; fcudura inhisfolummododi- 
minucum. Rcfpondccurcnimcxpar- 
jcc filiorum , non fyivam foUm alicnar 
cam cfle, fcd una planicicm facisam- 
plam > & hinc tailum , uc prccium i rlj 
hacTicii vcndicipnc audius fucrit^* 
quamcum ipfc cmcrcc. Liccc auccm 
planitics illi un^ cum fylvaalicnaca', 
cum Ticiusfcudurh cmcrcc,2eftimaca 
nonFucnc, (cdmanciHaf inflaracccnc- 
ric, nihilominus camcn ufum prxbuic 
haudcxiguum,uc vcl obhancfcudui^ 
dccerioracumdici poflic. Ecquicquid 
fiz candcm,cum agnaci in concrihuxio; 
ncm cx fcudo incc^ro filiabiis facicn-f 
dam con(cnferihc , ac jam bona qjus 
pars diilra^afic, adhancdiflribucio^ 
ncm obUgari ampUus non vidcnvur- 
Iniquum cnirh cfl , fcudum ica /ino 
ipfbrum confcnfu diminucum iis.dcm 
auc etiam n>ajori|^us oncribusprcmi, 
ac^iiniciocoBrfenfumcfl:, 
3 QucfUbcc t cnimdifpoficio&qui- 
libcc concradus intcUigicur rcbus fic 
ilan^ibus > /. qu^cro. §. inter locatortm. lo- 
fdt. U tjMod ServiM, ubi Ute Jafdecon- 
dict. C4uf.d4t. 1. continuiu. §. cumc^uis. de 
'verbor, obiigat. 1. esf^cto, de vulg.cr f^u- 
ftU. l £um quistibi. de folut uc & qusU- 
ibccprominio /. qui fervum. de vcrbor. 
sbligal. c* cttm inttr. derenunciat. Undc 
cx^caufaxie novo (upcrvcnicncc Uci- 
cucT) cftabomnidifpoficionc rcccdc- 
TC f-i-fi po^ datum ij. ie frocurat. c, non 
debet. de confanguinit. affinit. c. fuus 
geflnm. de dectm. Mcrico icaqi ccianu 
hoc cafu agnaci in onus fcudo dcccriot^ 
raro imponendum non confcnfiflo 
vidcncur. Kadcmq'j fiHorumcflraciq, 
cumnifi agnaciconlcnfcrinc, inprx- 
iudicium ipforum fcudum oncrari 
non pocucric-». - . 

Qux haclcnus pro hiafcuUs confi- 
deracafunc, qualcmqualcm fpcciem 
juris &apquicacis prscfc feranc>cancum 
camen pondcris habere non yidcn- 
(ur , uc propccrca fiUarum pecicioni 
annucndum pcnicus non fic, fcdpo- 
{ius ica cemperandum vidccur ncgo- 
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ciurn, uccum (ylvaifta cum ,quando 
prmiumTicius fcudum hoc cn)ic,a(ii- 
imaca fucric quingcncis,acqi propicrea 
'cx aUodio quingcnca in fy Ivam coniii* 
UlVe vidcacur : Ha:c vcro qumgenra^ 
lyiva vcndica rurlils ad ailoduim rc- 
dicrinc, & cx hoc rcs pro cohabca(ur, 
ac n dc miiUbus dccem in feudura zx\- 
cc qoljocacis , nunc ciedudis hifc^ 
quingenriscancummodb^yoo. fl. ia^ 
cmpcioilc fcudi locaca iinc rciiciuap 
hxc ^yoo. fl. cciam cum filiabus.c^ 
difpoficioncpaccrnadividacur,quail- 
. cumyi^ dp ,4990, porqoncs fua^.ijiaf 
obcinuerin^'! ^Quoducmcliuscogao- 
fcacur, rcpccendum crt id, quod (upr^ 
monuimus,in vcridi;ioncpr;:ediQrm}i 
moris eflc,ucfingulispartibusccrcui^ 
cxpccuUari cujusq; arftimacionepre- 
xium flacuacur." quo fadlo, umverfuj 
/undus cancivenic, q^uancum cxcoiy- 
rummacionc fmguJarum fulnmarurn 
cflicicur. Hocgcnus vendicionisirL? 
jurcicaconfideracur, uc quamvisufla 
vcndicio fic; l.cum fiures. 72. tbi.tnuJtir 
fundt una yenditione cmtinemur. de^ 
eviif. pyecio c^men foJuco rancum in 
quamUbcc partcm impenfum vidca- 
cur, quancicain principio a^ftimata.» 
i\\\ZyL.fifundo 63. decviU. In propofico 
auccm fylva, quam Ticius poftta aUc- 
navic , vendicionis tcmpore quingen- 
cis xflimacafuic: undc (cquicur ex uni- 
veribiHb 13000. prccio^ quodinfcu- 
dum iUud ex aUodio coUarum cA^ 
quingcnca harcin fylvam>inre]iquas 
aucem parccs 12500. vcr/a cflc. Ho^. 
praifuppofico flacucndum cft, cumu» 
quingcnca iUa fyilvavcndicarurfusad 
allodium rcdicrinc, &cxhocrespro 
co habcacur, ac fi dc crcdecim miUi- 
businfcudiimanceconvcrns cancum* . 
modo duodecira miUia & quingcnca 
inidcoUacafmc> lequiflimum vidcri». 
ucdtdud^isexhacduodecim miUiun^ 
&quingcncorum fumma cribus mil- 
hbu5, quzfiUis przcipuacflTcvoluit-^ 
difponcns , novcra miUia & quingcnr 
ca filiab^i difpoflcionc pacerna> 
-c, •■'suril, - bs)L'|." j;i»conf|5» 
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confcranturjquantOmviideqoaaior 
nii Uf bus portioncs ftias obtinucrinc. 

Prim6 cnim manifcAunj cft, do 
du:{bu5 planc divcrfis fummis bic agi , 
crpot-c quje a diwrfis caufis dcfccn- 
danc, ncqifc uUo rcfpc^hi inviccnu 
eoncinganc. Quacuor miilia ck fylva 
vcndita origincm crahunt. Fx in his 
quidcmcxpcdicumcft.) fco, amca in 
fcudumcollaca, &iiunciteri>mcxco 
rcdadti cfTc , cumq; ncc hacc c^wwgcn-* 
ra ) t>ec rcliqua fumma in fcudiini kc- 
rum rcda^a ftKrint-, filiabus portio- 
nesindcdcbcriconftat, Novc»nvcr6 
miilia Scquingcnca in tvsucium collaca 
tidhncfeftanc, ftipefc[nTs maftifeftaij 
iideftdirporicio, ut omncid, quodin 
ieudum coilocacu m e(\ , foonrnnr? pro 
i»aca conferaciif. S«cxindum hp.nc igi- 
cftr dlverfam & rcparacam cufushbct 
lummfic racionem de qualThcoear^irp 
le^panatim judicandum crir^^rp»»: /. 
fitpinMHm «xuli. ide tmmtrih. L- ntithr jiii- 
4en %. mhilco»fmMtte./U dC4fMir.'pojfejl: ; 
. ri rf>ci nde ex dil poficione Ticii fiicis 
-apparec, «filiabas ilriprimis eum conl 
j^uItutH voluinc. Non ergd cQBCroria 
4il^crprecarionc eo 'deduccnda rei eiti 
«j* iA filiarom inGommodtrm iila oe- 
dac,& bafc propcerca^uiae^quacuor 
iDvlltbus canquam pecunia aliodiali 
'pdi^tioncs fuas conl<:quuncur ,minus 
7uri^ ineohabcanc, quam ex fpc^iii 
Vf»f 'p^hchtis favorc ipfis debenirrfed 
jyotius ca cencftda cric incerprcratio , 
-fdc^n^tum querrfiid^^quoddifpoficioU 
iteirta tiHabus cornibrvare voUwTi- 
%k^s 9 Xaivumdcq;1nie<^um maneacj , 
-^«liH^quid^hoqum ex ailodio porbepe- 
q3rtc^{-T\im quia in quiwrisdrfpoficionc 
tCfiUiafirnansartcncienda & fci!U|idorii 
.«h^nc^ffcclus ejus ampiiandos^ tirt- 
^riftgintius eft^ lt:,% fn. de danttt. li r. §. 
^fi.xunfHe poJlMUt.Le$fim9re.^.fi. dedmtt$. 
-ftttiVntif. &ax4ii BdidJnJ.grtier^iiit^iG. 
•ite Mptfi,. & CUric^-xx^ cciam quiatin »- 
-niWil^ncm indddteroncrariuopirr^i-i 
' non deben t , l. k^Mta wutUiter.de adim. 
-kgatJ, qufidfa^eteideUgik, Iprrjiandi, 
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ffk Bald.de acq.har i.tjtiihomnem.^. fi.de 
foiut. Cum prarlcrcim voluncas difpo- 
ncncis clarafic, ucfilisquicquid cxai- 
iodio pcrccpertnc, camen pccuniam » 
quar in fcudum convcrfa fmc,pro por- 
tionc confequancur Hanc enim cjus 
meiKcmucicquamur, &omnibusa- 
itisconjeduri$antcponami:s,jurisrap 
cio cxigtc, i. quoniam indignitm. C. dete- 
Jidneemt. Ms. C. de iik.prater/t. 6c fccun- 
dum t iliam cacapiendaericmcerprc- 
tflcio, pcr quam difponens lilis pro- 
deile porFic, quibus voiuinceumap- 
parcc, Oijirenf confl. S2. coL i, vei. u 
Cra/vitt.confii.s-^utm. ts. & conf.pji. 
2S:. tinnnaid. jimterconfiL 6io. nt$. 40;^ 
Prd^cerca fi rc^c negodum ix)0 
perpenderimos, haceadem caafa,c]«](; 
Ticium ad hoc difponendum permO'^ 
vic, cciomnum fubefl, iicec enim qua«( 
Euor millia ex. (ylva vendica confcccH 
ric','vcrura tamcmiihilonMnus cft; 
eum exhzrcdicace 95-00. fi. (dcduifibis 
niinirumquingencis, proquibusiyi^ 
vav oom cmerct iftudum , a/limaca-i 
fuiD) impcndiflc in fcudum, cadcmcjj 
adhucimpen(k mancrc ctirofinguias 
pcartcs^ qiKf eciamnuro in feudo ex- 
taiUry tanci i prihctpio arftimacaffinc; 
uc-iiaocnovcm.miilifim & quingcn-» 
tbrum fummam :conficianc, (|uarc> 
vcl bb iianc cauiam durancemaxlhuc 
iotoin habebic diiponcio» &juxcaii' 
iam ^fyoo.A. diVidcndi cnincincerii- 

Cum ficuc t ceflance caufa, cei1at.> 
eiicdosv/. adi^ere. §. tjttdmvu. dejur. pa- 
ttdnii^generaliter. C de Epjfiop. dr Cicric^ 
r. t^jfitntei. tleapfreiL icacciam quamdiu 
cadem fubcfl , iocum obcincre foictiM 
qfoxvtsjdifpoficto , / mtmen debitorit. §. 
fn.df Ugap.3. L2.%.fimater. verf tptidfi 
€i»att(res.AdTertuIL ' , " ^ 

1 rDdhiqi (1 haeredicas Ticii pofl pccuo 
niffitn infcudi cmpcionem coiiocatara 
vcl> mo frudibu!r 'feudi vcl aliundfe 
aiicbor 6c loctipibtior fadla fuillec^> 
nemb noh conctdcrec, nihiiominus 
dilpoflcioncm licii iocum etiamf 

nuzn 
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num habcre> &propccrcapccuniam 
in feudi empcioncm vcr(am filiabus 
confcrcndam cflTc. Cur igitur quaclb 
non idcm in propofico xliccndiira ef- 
fec. Quicquid cnimulcra quingenca. 
pro quibos rylvaempcafuic,cx fccnn- 
da vcndicionc oonfcdum cft , inftar 
cft lucri^liunde provcnicncis. Nori-? 
icaq; difpoficioni.paccrnx magis oh" 
Aaculo edc poceric , qu^m fi alia ex 
caufaba^redicasaudafuillcc. s. , 

Hsc cciam lcnccnciamagisconfiiv 
mabicur, firacioncs^quibus iuaspar- 
ces cucncur filii, diUgencius confidera- 
vcriraus. Namquodpnmo didum_» 
fuic, obhaeredicaccm cx vendica (ylva 
dcauo audam ccflarc caufam difpofi- 
cionis paccrnas, idalicer ie habere ex 
iis, quac pauloancc fuerunc confide- 
rara, manitcftum cfl» Vcrum enimj 
ruhilomimis c(l pofl vendicam iyi- 
Vara 9f oo. fl. qux filiabushac diipofi- 
donc confervarc voluic Ticius,eciam- 
numinfcudum coilacamanereacquc 
harredicaci abeflc. In aper co efl cciam, 
quamvis exquacuoc illis hlia:porcio- 
ncs fuas capianc , eas camcn propcerca 
nihil ex feudo racionc ^yoo. fl..c6.col- 
lacorumprcccpifle: Cumcarocn,uc-i 
dc his cciam fuas parces percipianL:. i 
Voluerit defun^^u&: uc ica eadem ad* 
hucidbiicdifponendi cauia& vblun- 
. tiUK Ncc dicacurquacuormiUiainlo- 
cum dcccm iliilcd^a ciTc, fcd lunc ma- 
ncncq; dux fumma; divcrfacnon con- 
fandcndae. . -•r /i. 'i^s ' • • 'ntM,.> 

Pccuniam quidcm f fui nacura fun- 
gibilcn? eircconflac. Hoccameninj 
iis fummis nonjobcijiec,qu2e uc in pro- 
pofico ex div^crfis. & icparacis cauiis 
proficiicuncur Cum fcparaconimj 
fcparara folcac c(Cc racio: prarlcrcinij 
quandonulla acccfricconvcnciQfun- 
<ftioni.huic cauiam pracbens. Nanij 
q«ando pccunia in gcnerc fuo fun- 
Aioncm dcbcc rcciperc, uc cx concra- 
<51q id defcendaci dcq; co aliquid di- 
^um fic oporccc. Qucmadmodumj 
iamucuo» qoando de pccunia inco-* 
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dcm gcnerc rcddcnda agicnr , cfiqi 
harc fiinclio nihilaliud qiiairi pcrnuj- 
utio , iftt apf/el/at Vafm.m^ L fed ft. f^ dc 
lcgat. /. Ac hic uc quacuoriila in locuni 
dcccm iucccdanc, nihilaclum appa- 
rcc-i. 

Non igicur quicquam huc facit-*, 
quod dc pccunia fundboncm fcu pcu- 
mucacionem in eodcm gcncrc rca- 
piencc dici^blcC, icd ucraq; funmia ic- 
cundum propriam ipfius nacuraiTu 
confiderabicur. Idq; cxco quoq; ma- 
nifeflum flc, fi uc paulo ance crianLf 
confidcravimus, ponamus, Ticiunij 
camdiu fuperfliccm tuifle, uc piui 
quamdccemmilhacxfeudi frudibus 
perccpcain allodio.rcliquiflcc Hoc 
cnim cafu ccrcum cflcc, pccunianu 
hanc , non acccnco cx allodio an cx 
feudo acquiflca fueric, ad foeminas ar^ 
qu^ pro porcionibus pcrcinuiflc, dc 
camcn dccem miilium porcioncs gi 
dilpofitionc dcfundi pctcrc eas po- 
cuiile. Qitamobrcmiicucid, quodcx 
aliis uflbus & frudibus feudi Ticius rt- 
Jiquic, indcccm ifla miilianon com- 
poracur,nccdeducicur, icancc qnod 
^eii fylvalilcraprccium quingcncorum 
in lUam impcnium ad cum pcrvenic, 
repucari porcric. M.uU6enimchariup 
fylvam vendidic, quam ipib emic i 
ira coca hxo. fumma Jucri inflar (iu. 
Argumcncum auccm a coco ad par- 
:ccm in fe quidcm vcrum cfl, mod6 
huic ncgocio rcdc accommodccur. 
F.xeocnrmiilud opcima fcquicur ra- 
cionc, uc quemadmodum fi cocunij 
fcudorn vendicum fuiflbc , & prccium 
in ki collacum harrcdicaci dcnu6 ao 
cdlklec> nihiUfiliabus hujusraciono 
pcd .^ocuiflcc : ica ncq; eciam parto 
fcucii vcnjdini & quingencis indc icci- 
rum confedis) hujusparcis&horum 
quirtgencotumnominc, quibusillaj 
inprimacmpcionci\iicarflimaca,quic- 
quam ex feudo pecerc iilia; poflinc. 
Ucvcro ctiam dc rcHquis oo. pro- 
pccrea nihil pccerc dcbcanc,c6 vire* 
fuas argumcncum hoc cxcendcrc nc- 
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quic , ciim partcm tantiimmodo vcn- 
ddcam & pcainiam cx ca rcdadlam rc- 
ipiciac, rcliqua vcro minimcauingac : 
Scdharc cum priftinum (Vatum obti- 
ncan c,cx difjjoii cionc dcfu ncli di j udi - 
canda mancanc. Nonrctragacurfilia- 
rum caufac, quod fupri confidcravi- 
mus hac racionc ficri,ur mccr haTcdcs 
ucriusq^fcxus cx fcudo dividondacA 
fcnc quaCuordecim mil]ia,cum defuA 
ilus dcccm duncaxac dividi volucric. 
Haccuim lummac planediflindlacfunc 
cx divcrlis caufis dcfccndcnccs^ nollj 
igicurmi(ceri icaqucunc, ucambxad 
difpoficioncm crahancur. Scdvidi- 
fpoficionis paccrnx dccem dcduclis 
camcnpropccrfylvamvendicam 500. 
fl. inccr hxredcs dividuncur , rcliqua_* 
/00. fl, non cx viilliusdirpoficionis, 
icdexpropria ipforum nacuraadlln- 
gulosproporcionc pcrcincnt, ucicaa 
ieparacis mala fada fueric iUacio. Ncq; 
habcnc, quod conquerancur agnaci* 
cria miliia quac prarcipua habcre de- 
bcnc, cis falva non cifc. Nam cum fy l- 
va duncaxac cum planicie adjaccnco 
divcndica fit: ea v.cancum proquin* 
gcncisacltin^ca fucric , acq; proptere^ 
/blummodo quingcnca fcudofccun- 
dum primam xflinaacionem decene- 
rincrefiduis adhuc mancncibus 12500 
fi. uriq;licec cumfiliabus 9/00. fl.di- 
vidancur, rcfidua adhuc crunt joca 
Si. quas filii pra^cipuababeredebeaL^. 
Hoc igicur {ancumniod6 pracflac iov 
ipedio ifla,uc de decem millibus inccr 
filias dividcndis quingcma» qua; ob 
fylvam vendicam Gcftimacioni feudi 
(Jeccdunc, dcduccnda fincadf cfiduV 
vero planc nonpcrcincc. Ex quocc- 
iam fimul apparec , licec deccrioracio- 
ois hoc loco habcnda cflcc racip: illam 
^aincn propccr fylvam vcdican\ jijxca 
arflumacioncm , qus cum cum cmeife» 
j^i^cfeucium, fa^afuic^compucandam 
acqiinccrim e6 xe(piciendum e0c>u- 
crum deduda ilia dccerioraci^^e can- 
Ci)madhnc fupcrficiafeudo,uc 6c eau- 
fa ,quxad difponcntl^im induxicTi- 
cium, fubfic, arq^ adc6 diipoficionilo- 
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cus clTe poHic. Secundumhocitaque 
nonnifiquingcncadcduccnda &cum 
adbuc 12/00. fl. refldua fmc, acq; ex 
hi!53ooo.lihi pnecipcredcbcant, rcJi-* 
qua ^/yoo. adhue ex bonis ha:rcdicariis 
in fendam collaca fiiporcruac,& quod 
conicqucns cl\, difpontionis cauHi cc- 
iamnum fubiiflencei cumflliabuwllt 
dividendacrunt. 

Qviac dcniq; deconlcnfu ^multanci 
invefli corum, & co quod ipforuro in- 
cereil:, di<5la fucrunc, idc6 minushic 
locum in vcniunc , quod tiliabus rcs Ofi 
non cum fimulcance invcilitis, ftd cot 
cum hoc fracrcs flUos Ticiircfpiciac* 
qui ccf ce fadum parcncis fui pra^ilare 
tcnenciir , in cujusvis prxjuchciunj i^ 
ccdac. Nccfcquicur, agnaci non obli- 
gancur , crgo ncc filii * praelercim, uc-f 
hoc cafu noftro in fcudo novo & ^ pa- 
rcncc ipforum primiciis acquificOiKcT 
qucrefcrc, faciliorcm fuifTc conrtibuT 
tioncm , fi fylva a feudo di/^ra<fia noni 
fuilfcc. Nam cura hquido coniTar, p^i- 
trcra voluiflc, uc prccium pro fcudo 
cxpcnfum confcracur,quid caufa^cfl^ 
qaod,propcer cjusmpdi lcvcsconjc- 
^uras voluncaccm ipfius apcrtiflima 
ncgliganc? Non cnim tde6dcccm mil^ 
lia conferrc juflrc^ijuod foudum hi^ 
beanc, vcl parvum vclma^num, inco*. 
grum vcl diminucum ,fcdquod 103 
hoc fcudum coc-cx allodio contuleric- 
Quamdiu igicur caufa hiecobcinct-..* 
camditt locum habcbic difpoflcio.pb- 
cincrc caim illam, quodad 9/00. rcfi- 
dua accincc, abunde jani probacurru 
cft^ Quodflpnctcrca ahquaprobqj)ir 
hs fubcflc poflic dubicandi racio vJCati 
mcn cum n>anifcflumfic, Ticium tbcji 
hac coflvcncionc flliarum prjecipuam 
duxiflqcationcm^acq-, his pociflimum 
profpcilum voluiflc, in diibio etiam 
proflliabusjudicandum cflcr, argj.fi 
'vkpaX.dt boH.matfrn. l.fubL^.i.de cQfii>. 

demonfi. L marrtbiguo. dcjur ^dot,[Lif^ 
^n^{guU.nbi not. de tfg.Jur. Haf,i,t^q r^- 
tioncs cum aLquocJCtorurn collcgiis 
proponcrcntur , pro fihabus ab iisrc- 
f^a^iuailHir.^W^: ( 
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'1^ti^l^t^X&''t2p^r i2Sri2rij^ii^ li^ l2f i2r t?^ yi^ 

t\f «\» jX* 7%< Jx» ?i 7Z» Tx» Tx» eZ^ ?v» tV« <^ 7^ i\* <%» cX« X» 

^ D I T I O : 



Simonis Ulrici Piftoris, Hartm . F. 



Ca) Dc hac dcciridnc honimmc- 
rico quis diibicavcric, idq; prxccr ca 
quac fupcrius in concrariam parccrrLi 
addq£la func , ■ dua bij s poci (Ti m um ra- 
cionibus, quarum primacxvulgaca-» 
fcgula dcfumicuri quichabcc-, Dimi- 
hucis f-cbus,'cxquibus aliquidoncris 
dcbccur, rainui & ipfurri dcbidum>/. 
^ 3.C,de aUuv. ' fal. l, 2. cum ibi mt. 
CV dt prad, nav. lib. ii:l.'forma%:Hlam. 
decehfib. /. excondnfh. %.fimcrcrs. c^§. 
'vis ntajor. tocat. l. ejuid tamen infin. ijucf^ 
iufiifr. amitt^l 3 infin. ubt pup. educ. deb, 
Sic diminucolcgaco^diminuiciir onus, 
tfa^a. §. Tttim ad Trebe/l. l.pcenales. §. 
Jt Titio adl. Talcid. l. Plautiusdecondit. 
^ demonfir. porcio haercdi dccrc- 
iccns minuic onds lcgacorum, /. etfi 
icoHtra. de vulgi&fup. Vnaxi mc quando 
id cx fado ipfius difponcncis Ciirhoc 
i^oftro cafu) concigic, /. qui haredi'.% fi 
fdrfihi gl. & Dd.de condtt. & dem. d. /. 
flaihhfs. Ex qurt ipfo ctfici poflcvi- 
^ciir» cum.irt quacuor iftis milh'bus 
fcOidllHi dimi\lutiihrTir , onus cciam ci 
iftciliTibcns ^rd raca illa pbtcrohc mi- 
fiuthdum, idc{i'd^/^agis, qiiikid , inJ> 
q'(i 6 fcud u m i r»1 ^nin u cu m crt j & c u j us 
crg6 hscc cxon.cracio pecicuf , jafriad 
fihai,pervcnic. I^cihde hanc partcm 
ridii^fediocricet* tonfirmac clcgans 
ikkt. 'iH Lucius h.de le^. 2. ubi cefticor 
HfiWlciam, al]C*ftiH:iactoncm c/as,lega- 
Vi^Titio, poTljcohdicum vcro cc/ta- 
iriiin^urn.ipfcmtt iii vica mihciamj 
.Vtrididlc , & fircciurii ci dcdit, cui cc- 
l(Vdmfcftto lcgavcrac: Rcfpondec Jdiisi 
hafredetn ad ahani prarftacioncrii non 
teficri : quia ufnotantBaldus &'Cafirenf. 
ibi ccftaror in vica cradcndo legacumj 
cenfecpr hafrcdcm prarveninc, cumq'; 
a prnrftandi nccefficatc hbefafrc. • Id 
' qutpd i.n noftro cafu iisdcm pland Ycr^ 



dici poccftj in qiio difponenis i ftic- 
ccflbribus fcudideccm milhacxallo- 
dio fumpca cxfeudo, rurfusinfcrrc^ 
^''oluiLj: ipfcauccm parccm fcudidi- 
ftraxic & quacuor miiha cx prccio j/i_> 
allodium incuhc .• quo ip(o hjcredcs 
prxvcnifle, & hac in parce a prteftatio- 
necos hbcraflc ccnfebitur. f.c magis 
in fpccie huc facic, t]uodibidem fub« 
jicic JCcus, cum aic: quod finohto- 
rumprccium miliciac , fcd parcem vi- 
vus ccftacorlcgacariodederic, rehqui 
fupereric cxadio. Nam qucmadmo- 
dura ibi parcc prccii a vivcncc ccflato- 
rc dari Icgacario non ad cocum lcga- 
tum , fcd ad rchquum duntaxac adbo 
compccic: icahicquacuor milUbusex 
fcudo invicadifponencis relacis, noiu 
ad cocum lcd ad rcliquum canciimj 
a^lio compcccc.Kodcm pcrrincc/y^/^. 
C. de leg. u bi fi lia lega corumnonhabcc 
aftioncm, fica quse ci in ccflamcnto 
rchquic , Vivus pater poftca dedcric-., 
& quae tradic vyefenbec. conf.i6. cr Fab. 
^deAhn. confpj. F.x qujbus fit>ut in altc- 
ram quidcm parccm proniorfim--. 
' - Ec quamvis ad prius objcdlum rc- 
Iponderi pofllt feudum in propofito 
non adco immihmum cflb, quinad- 
huc iri rcliquis cjus parcibus cahcuiiij 
^(jdcac, quanri illa: acftimacx'funt_* .• 
cariieri id cancopcfc confidcrahdum_i 
ironvidccur, cum dif])oncni riontara 
cd rcfpcxerit , quid in fingulas fcudi 
Jjarrcs conculcric, auc quanti cairarrti- 
marsefincfcdquantum exallddiocjuj 
fcudi occafionc deceflTer^^ quo pct 
tundcm cx codgT» illo feufb reflitucd 
ccrcc locum mvcnic difpofitio 
tcxc. ind. l. Lucius. Cogi- ' * 
• tcnccarricndchoo 
' * ■ . . crndici. 
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CONTRACTVS QVANDO 

PRO PERFFXTO.HABEATUR, AUT AD 
perfedionem ejtts agt poflic) exfado 
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& trtnftSlsaes foU corifeufu abf^ 

CmUtaHns in pirfeiius ftt nec ne , ex Vd- 
luntate (ontrahentikm (tijudicaa* 
dumy&niim.it. DecUratmrmim, 
J7. m fJUHMl» nfi fmaytrlmftM^ 
fntktmpiflritf^ntin^f. Dtclaratur 
num. iS' Mt manua in^iceni dede- 
fimnum. 4. AutftgiUaappofuerint 
n. aat obligatio (^* 'ttih inil'mti 
fttiHt pauitmutUtuladmpiimimn 
hubeat nu. 7. \eemeet^ ftaliqmdy 
ijuod dd msjorem caUtelam appoft- 
• tumfuis , ppjlea omittatur tu 9. aftt 

■ int^parUtmtmitf,matmi^diu> 

tkr nu. Tj. Comran, 22. prafertim 
■' ' ftdccohfnctudhie ad r.tltditatem id 
requiratur nu. ?6. 39- <tut ipfo can» 
traSikdiSmBidfitHmpQfltatkfM» 
. ^mnt nim partet.edhut Ptgi ^ 
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eetpofteavreeuratmrem nmttee^ 

tuerit. 

U« Term^e [olcnnit.is omittipoteUi t}u,v:do 
modpts qut obfcrvatftsfuity fufjicit. 
Suptrflua fute nocumento toltipef- 
funt. ^ 

t/. . Cmulufto cmitrettui potifimuim 4tt»^ 

iindj* 

k4» Terfefftmi ^tHqiiid dici nonpoten.qttotiet 
aUquid agendum fuperefi lati* 

If. jRmntdatimim tmram jnike faeieitiit 
promifito pro f eHM iii ^a tiuKe ftffh 

Sla non hahetur. 



Iromittens facere tn futurumprafm 

turnolUfacereinprdfenti, 
M^eertemiU ietenmmitim «jlri- 
riueti 



iti. 



rectpit. 

Tefiator ft de tejlamento fuo yoluerit 
(eufici infirumentum > ultima ejm 
imlmitse mHeiufirumitutumemife» 
Qum pro perfeSa non habetur. 



Infirumenium conficienium nu. /4. Ta^um de eontrahendo d contradu ipfo 

2Q.bihoctxmenancontratiu>sper'. plurtmumdijfert.poteHtamtnquit 

feciii^ fit nec r.c 9 conclufto potifii* ex eo compelU ad contrahendum aut 

mimatteitdimtdnu. tr.properfe^ htterefliipri^aaiMmmtm, MpM* 

Bodfitemuiuhabeturyquotiespar* danituf 

ies h:f.,turum diqmdconferHnt n» impfrfc&um quod eH, pronuUo habe- 



jnaxime in ipfo conira^u n. 24* 
.4e. ad fubfiunttam contraiiusper-' 
l^nsnu. af. 
ir; ''S^tiaiietimii^siP^^tertpiio^^ 

quoties cipparet yoluUtate figilltn' 
>. ' tis ^ippofttum effe. • ' 
fi^ Donatio & promtfUo pli jefiam aliquaHt 
• eaufamfaSdmultiim^fferm^ 
Demio reapfau & olfcaufitminftuuei' 

tionenonegei. 
Qmfiio eorunj, qu£ ad rnajorem cauteiim 
appofi:a funt non yttiatt ttem qnod 
tmttitm ad iteui yel wteSm ejfeper- 
* tineatnn.to, •.. • 

Solennitatit fuptrraetut, emifiie 
nocet. 

Cenfenfum per Trocttrjtorem interpone- 
re premitteus (onfenfijfe yUtturt li' 



t. 



tti 



tur, ne^obUgationemautuUumt 
Uum ejjeSumproducit, 
$6» liMheiueptiie proeeffus defuper iu^ 
' fiitutmreHipfojuremiUut. 
§e* £x (otitra&u, quem quis pro fuaptr^. 
implere recufavittagerenemp^' 
. tefi. 

ff. Mer^ipurgattoimuimhiitiarreHmmi^ 

pHusiiutegfa. 
i4, TranfaaionriexpofifaSemutueeeufi»^ 

futollipolfunt. 

Jnftnuttio contraSut poSi mortemt 
tmtvAiulbimfkriueiipoteiiUM* 
jtf* ^Aleumti^extm^miSimiemmmru' 

rumperf.citnr. 
formA finc materia effe nequit , ideo^iliu 
intei-prttatianemrecipit. 
jfi. IgeStm ex fua caufa interpretaHmmt 
rdt^mpimeperutiir» 
hhh : ObiatA 



L.iyui^cd.by GoOgle 
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OBlata mihi aliquando ell e- 
jiirmoditaclirpccics. Nobi- 
ics quidam polldiucurnam 
dc bonisnon cxigui momc- 
ti concrovcrfiam candcm incer rc ica^ 
convcncranc, ucii, qui poircirori li- 
rcm movebanc, ab cadeliftcrcnc, & 
amba; parccs reciproco pado promic- 
cercni, fialccrucra finclibcrismafcu- 
lis deccdcrcc,cunc bona decedciKis ad 
fupcrfticcm vigorc dcnacionis pcr- 
vcncura_». Adhibicisq'; (blcnnibus ad 
cjufmodi concraclum ncccflliriis ,in- 
tcrczecera cciam hocadjc«ftum tucrar, 
^dgrti auc^ bijrjuff nnariOf r/ hoc cft, 
promtccunc cciam juxca harc , uc i(la_» 
donacio^ordinacio &c amicabihs com- 
poficioinomnc *evum , quamdiu fa- 
miliae iftx duracuric fiinc , pro (<r &c o- 
mnibus hiercdibus fuis firma & invio- 
lacafcrvccur, (cfcmacure&quampri» 
mi^m coram Magiftracu & domino 
fcudi comparicuros hanc donacione 
firmicerfacturos^acq; inviccmrefuca- 
curos & donacuros cfic. Cum vcr6 
animiiftorum paci(ccncium per hanc 
compoficionem nonduni plane rc- 
concihaci efienc, variafubmdc incide- 
runc, quo minus parccs ica ucpromi- 
feranc, in ciiria dominicomparcrent, 
&: convenca implerenc, adeoucmor- 
cnis podea concrahcncibus , coca rcs 
pcr aim.)sphis qnam criginta alco fi- 
lcncio involverccur. F.vcnic dcindc, 
ucfihusillius podciroris, qui padlum 
inicrac, fine liberis i7iafcuhs deccdc- 
rcc,rehclafilia,quam unacum marico 
hncrcdcm ommum bonorum fuorum 
infiicucrar. Quod ficri jurc non po- 
tuillc , fcvi bona canquam conditionc 
fupradidi contra^flus impleca ad Ctj 
pcrcincrc conccndebanc mafcuU fu- 
perlticcs eorum,qui cum pacre dcfun- 
^ inhunc ipfum caium padti fucranr. 
Cumcji concra fupradidam convcn- 
tioncm incer ciucera f qux huc rcfcrre 
nihil atcincc) eiiam hoca fiha opponc- 
rccur, concradlum ifium ob defedum 
fupradidff Iblennicacis perfcdlionem 
fuam ncquaquam forcicum,& propce- 
rea ulcimu defun^tum conunquanu 
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obhgacum fuific, qusefirnm fuic , 2 
iacis rcde dicerecur. 

Ac pnma quidcmfronce omc 
vifum eft, convcntionem iftam; 
iamfi curia: domini propofica&i 
nuaca non fic ,modis omnib. pro | 
fcdla&abfoluca habcndam. Omi 
cnim pcrfcd^i & ablbluci contra 
requificahicadcflc dcprchcndun 
cumcamex inicioquam cx coco< 
ccxcu Scripcur» apparcac , contral 
ccs dc rc ipfa, dc qua pacifci volcb. 
planiflimc conveniflc&iintcrfcc 
cordes eflo. Pada fauccm & cra 
(flioncs folo confcnfu absq; aha fo 
nicacc pcrficiuncuri/.re^^^r^f?. 
drtot. Ht. Injl. de oht.<iM4t exconf 1. 
tranf jun^. l. /. in fm frin. dc pjcf. I 
i n d u bi cacum cfle ai c Dccian conf (/ 
2. vol.j, - . -.1 

-Quincciam ex vcrbis ipfius conv 
tionis conflacconcrahcnccs iplos « 
pro firma & ablbhica convcncio 
habuiflc, cum cxprcfse dicanc: i 
Jtrifc^f n bf n f mc bf pc nfi^f ^X^or. 
c^ungauffgrric^ffCDnDt^oUio^fn/ i 
incerG. /tabilem convcncionem ii 
& confedam fuiflc. Tanco icaqi m; 
protah habcnda cric. Ucrum n. c 
tradus t pcrfcdus fic ncc nc,cx vol 
cacc contrahencium pocijfimumc 
dicandumcft, ucfcnfic/Wr/. w/.r/j 
C. defd, infr. Ale.w co*}f2S. n.^ 
I. Jaf conf tp6. col. j, vol 2. Natt. c 
SS7' ni*. I. 

Addiciirpra?terca,hancconvcni 
ncm incumfinefactam, ucapparc 
quid nunc in poflerum m omnc 
vu m fcrva n d u 1 1 c,a cq; i ca ad t u n c vc 
non Ibh^m futurum , fcd 5c t prfff 
ccpus denocancia, qu^rcgulariccr 
gucrcfoJcncadiJilloipfo ccporc6 
concincnci abfohicCi efle & eftedu 1 
ciri,*/ per not.gl. in Cl.i.h.ex nuncde t 
c^f.frdh.&m c. frdt.de app.docetAr.c 
/jp. n. 10. & quocics fic mencio obh 
cionis dc prarfcnci, quod non confi. 
rccur,quid pracccrca addicu fucric,!^ 
fic Gr confjoy. n, j.vol.i.Decimconf^ 
ubi dicicquado concrahcnccs ucun 
. ' ' vcrl 



vcrlioiDebec, contra£liim cfic pcrfc* 
dlum, quicqtiid poftca diclum fiL.; 
Quidquodin fihcconcracttis fubjici- 

• tur , pacifccntcs ftipulaca manu & ore 
inviccm promifilTc fcfc hacc omnia_* 

4 obfcrvaiuros. Nammanuum f con- 
jundio cft cvidcns fignum pcrfcdli 
'conlcnfus,& perfcdlx paclionis,*/ 
m c. t. in fin. dcfpdnfduor. & poflglof. in 
/, h 'verb.pacfufn. de pa^. not. Bdid. Ang. 
Cr Alck. ibi Aret!7i. conf. ij. num.p. 

j Appoficaf funtcciamfigillacontra- 
hcncium,quod ipfum ctiam pcrfcftio- 
ncm contraclusarguic, ^r^Af. ejtin^ttati 
not. glof in l. contrdct. verb. abfolMta. C, 
'de fii. inft. Aretin. conf. isp^ Pf». ir. 

6 " Kctquamvisfubfcripcioubnacccf- 
(eric , nihil id tamcn rcfcrt , ium figil- 
iuiTi cciam absq; fubfcriptiorie^prot- 
bcc , pracfcrtim quocics appafcccon- 
lcnfu ejus, ad qucmiftud pcrcinec, ap- 
pofitum fuifTc, L s.junci.gl. C. dere^' 
alien. non alien. Bart. in l. qttx dotis. tjr i^i 
Ale.x. folut .matrim. B0m.conf.303. Felin^ 
cr t>eciju in c. tcrtio loco dcproh. Craveth 
deantiquit. te:r.fdf.p4rt. i. §. ^ux^ttur et- 
iam. n(i.^4 Non itaq; dubiu;ncft:,cofi- 

' 'trahences inviccnl cx hocobligacos & 
'dcvinflos cftc , tum uc drdnn^ cft , cic 
•fulo confcnfii (ja(caturdbligacio,nihil 

• Igicurimpcdicquonlirtuscontraclus 
"properfcdjhabeaciii'. ' ' ^ 

7 * Qaoticstcnimcxconrraduaiioud 

* * • • • * 

'6riiar obligario & aclio , ut poenitcn- 
"tia: ampiius locus nonfic, tum ispro 
. ]>erf<;ito habecar , uc lcnfif Deciusccnf 
34.0. Decian. d. cbnf.ff^, n. rj. 'vol j. Gdbr. 
,tO'tf {f). n. 33. h)ol 2. 

" Quimvns autcm irt fincfbbfttti^unl 
, iic,cont:rahenttscoram M.agirtTatn 3c 
^ ctiyiiconipafcrc &:don3cionem iflam 
' finiiitcr inzctt dcberci Id-tamcn ad 
fubfbnciam vaiidicaccrti huius cori- 
trnclijs tancopcrc ncccllarium noiu 
fuit, fcd ij nihilominus virh acq; robur 
fuum poLuicobrincrc,. ' 
' Nam ctfi t donationcs regularitcf 
iDfmuationem requircrcfoleant, hxc 
tamcn convcnciopro donacionc noU 



t(k habcnda,fcd cft cantummodo pro- 
miflio qua-daiti , objuftamcaufam fa- 
^a, uc Cenfix -Q/drad. d.confijg. Alex. 
conf S3. nu. 6. vol 2. Jafconf ia. col. 2. 
^ol. 2.& multisjirnrat iaahrielconfjj/f. n. 
4. vol. 2. Quiriimo ccfi donaciocflcc, 
quia camcn cftrcciproca, ctiamabsq; 
infimucionc valcrcc, ut multis probac 
TiraejNeil. in l.fiHnqnam in vcrb. donatio- 
ne largitm. n. ipp. C, de revoc. donat. cr in 
termmis nojlrU idem fosi aiios , quos cttat» 
Jenft intf act.de jure primdgen. quafi. <f. n. 
S,infin. Dc quo bic ideo minusdubi- 
tandum, qurafccundumnJovcra Rc- 
gionis, in qua bonailta (unr,aUas libe- 
Fum efl vafallis» de fcudis fuis pro libi- 
tii difponerc. Quamobrem<ecilpartC9 
intcr fc con vchcrinc , ut majoris (ccu- 
iricacis & ccrtitudinis caufa donatio ec- 
iam coranri Magiflracu ficri dcbeac» 
quiatamVnctiam absq;eoconvencio 
*iemel inita perfe£hi & abfoluta fuit-« , 
hoccrcccrt6 ipfi non deberct, quo|d 
pofteaMagiftracui infinuata non fuic. . 

Pofica t n. ad majorem caucclam, fi ^ 
^poftca omiccantur» non viciant , /. non 
fiient. de reg. jur. L tejiamentum. C.de^ 
tejldm. & onTiI^io folcnnitatis fupcr- 
vacua: non nocct, /. haredes faiam.in 
ftinc. de tejiam. SignoroL conf yf.i. Ub. /. 
Cravett.conf sot.n.g. 
'•^"^ ' Siciic ncc t cciam quae ficri folcnt-. id 
Hd bcne"& mciius cQc alicujus aclus , fi 
«bfinc , vicianc , ut fernot. Bald. in L id 
' quod pauperihtis', ij. 22. C. de £piJcop.^ 
■ Cieric. & in L cum ^idam q. 2, de legat., 
i. Mit. Natt.sanf 537-^, 22, & Ant. Marc^ 
.C6f,\t.deelefLofinion.verfabfolutadif- 
jiYHttate. n. s- Kxquo rclpondet Farif * 
eohfs. nH.37. "^L 4, 

Siconvcncum t fucric, quodcapi- 
tnhim vclic cooflicucre Procuracorc 
ad confenticndum adui^ licec is dein- 
dc non fuenc confticutus, nihilomi- ; 
nusvalcrc quod gcflum cfl:, qui hoc 
fton foit necen>.num, Faciti quod 1 12 
dicicur, formx fojennitas potcft fpcr- 
ni&omirri; quandomodus, quifuic' , 
ftrvatus , fiiificit, & fucccdu loco for- , 
hhh 2 Jnajrtf» 
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matrcqinTir* , Bimin.jH^. conf^s. dcndo addico obligati maneanCv 
44. Yx aiflas liipcrfluiis fincnocumen- pcrficiendum conrraaura coei^ 
to tolli porcft , ZMfcenfi, rm. 2S. Ub. i, fmc Idem voluic Ccphalus conf: 
Bnrftt. conf74. nn. 107..:, ... .v, fcncicns concraclum cjusmot 
Suflrragacurprxccrcahiiicopinioni ccnus pcrfcaum cflc, uc parccs 
id, quod4plcrisqicradirumcfl,Jiccc poflinc ad inftrumcnci cohfc 
?3 t iti concra(!iu , dc inflrumcnco ejus ncaL,-. 

nominc conficicndo, didum, idq^ dc- Harc ctfi probabilircr dicancur 
indc prarccrmilHim fucric, nihilomi- tamcndiiigentcrconfldcracanon 
nus concradum pro perfcdo habcn- qucdcfendi poflc,exiaimavi,con 
diim circ , eundcmqi valcrc & obhga- tioncm i/lam idco , quod omnia i 
cioncm prodttccrc> cum ioflrumen- conrcncaimplecanonfunc,prom 
tum ad (hbflanriam concraausnoiu. pcrfcaahabcndam, ncq;adc6aei 
rcquiracur, /. contruhuur. de ptgnord^.Q* cx ca quicquam juris compeccro 
htcfenfitBart mLcontraaus.nttm.-i.tbL Qiiando f cnim lcirc volumus 
hoca^iturtttditter non-jaUat. C. concra^lusahquis pcrfcaus lic ncc 
iiefid, ittfh. &BeciusfoiiAngeL ibtnu 3. pociflimum conciufio cjus acccnd 
&S4Ucet.it.0. Idem SMtcet.mLteftum, da c^ Ibtius cnim concradus r 
nii 4. C. detejhb.&tnamh.fednovojure. fc<aio conflflic in conclufionc , uc 
OM.s.C.ficert.fetat. Joan.Fab. tn%.t.in tcxc. in L Ji njoluntate. C.dercflindt 
fr.Infi deemft.&fend.&ibfeiiarnAM. -vend qucm Baid /^/.notandum & 
■geiArrtih.Andr.Barbat.wrub.de empt. non cflb in ;urc rachorcm dicic • 
&vend. extr. n. 7. AngeL conf is6. nu. mniaq; pa^a & caoiculaconcraaus 
SQCin.fen.confi7.hn.3.voL2. DeciuftnL cuncur pcrfici i;i conclunonc,i^//i 
faclunt quod bonafide. coL 2. C.depaa. & tdcm Bald m /. contraf/tts. C de fid. in 
conf340. ubi dictt , hoc comwumier tencri & tn Ljus ctvtie. de iegtb. quem refe 
BeroM conffo. tnfin. voL 3. Affini. decif Natt. conf^rj. nu. j. Idcoq; conchin 
los. infin. Cozadm. confi. num. 42. Crat. ncra finalcm conrra^us , pcr quaii 
conf 107. voL i. rafqmHtci-ull.iiluftr.c. covcntio poniiur,incflb,pociflinju 
j/. in fin. Anchoran. rjuaft. fami/. 2. iib. i. atccndcndam cflc 7i\iSoLin.fen. ccnf^ 
& ijam f?!tcntia:n communem ejfcymuitis nu. 6. voLi. cnrn aiits in ijanc fintentidK 
oftcndit necian. d. conftf^. nu. 17, &fq. addulii4alUmin.jun.cpnf.y7. ku. 14. Vci 
*uot g. tdeml foH alioj tefiatur BurfMm Surd. confii^. nu. 11 . & c&nf^s^ nu. r 
confiod. n. iq. & 20. • - , i^r ' -3-; & Burfat. conf2S(f. n. 11. & u. q^i inc 

PoficocciamraDtopcrcrcfcrro* aic, quoda;itcconclufioncmcontfi 
quod convjntio ifla Magi/barui infi- hcnccs non dicancur contraxiflc, Cc 
nuuca non4it-ratq; idco campro mi- vellc concrajicrc. Si icaq; conclufic 
I4 mis perfcela babcndam cflc/ quia f nem hujus nofhxconvcncionisinfpi 
camcn paetfccnccs mviccm promifc- cimus^ca cancumhocimportacquo. 
run:,liancdonationcmcorani Magi- parcc» quamprimum coram Maffi 



/Iracu fa'if!rc addica afle vcratioae, fcfc 
omnia , qu^ convcnca fucranCi dil^ 
gfentcnmDlcairos, odhuc ccncrcntur 
rcm ad cffcctum perduccrc, uc infi- 
mili doccc 1 )ccius d. conf.340. nu. 2. ubi 
coQcludic , quod hcec vcnditio cx co, 
quod Scripcura non confc^la fuic, mi- 
nus perfe<£licenfcndafic,nihilominus 
tamen concrabcntei cx paclo dc vea- 



flracucompar6rc& ibi donationcjii 
firmiccr faccrc, inviccm rctucarc & 
conccdcrc dcbcanr. Non icaq; cun« 
tomporis , ancequam parccs corain, 
M-agiflracu hac peragcrenc , contra- 
^tus pro perfedto habcn poccrir. 

Ncq;cnimpoccflf dicipcrfcdimj>: 
quamdiu lupercflahijuidagcndurrLj , 
Lfen, Ctdit^ de his qutbfu ut tndigu. /. 



curr^ 
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ckmSiSdmC.itdSylUn Lfntafuerit.dc^ vcrbamanifefteoftcnduncipfiitilub- 

mmam. teftam. Ipe». C.deedend. l.fide- Handam «oncraftus c6 dilatam , ncq; 

fenfor^ck interrtg. aCiion. ied pcrfcdum hocprobauonis canciim cauia^fcd po* 

id dicicar, cui nihil fuperaddi poEcfl 9 ridsad fiibftaHdam & validicace adhia 

/- mhU. & BmU, C* dknkmdm^ PimL reqnificum fiiifle: QQemadmodaiiu. 

Ciri§eusc9np99.mim. 2: ncqi ex hoc pociifimto argulc vocabulufu 

. iacervaUo fitfGtpic maju^' f tl mintit r ritlifFfig|j(( /firmicer^ onde in aperco 

' hMULinL^mtia, €$L 2,€.^iefius&kgi'- eft>paciicent«ip(bsliancconvencio- 

tim, Panfietupip, nu. sgi. veL 2. &conf nem pro pcrfe^ &finnanon habuilr 

'mu,tS' tfoL j. RoLemL i Fa/L conf^, ie « fed quod eam conm Magiftractt ! 

ifu. 4r. v»L j. & cenfs4» mt.4. vol Me-' dcniq; firmiter inire & complcrevo*- 

mch. conf.nt. nu. rS. &conf.ff p.mi%S7% lucrint : Tum quia fi harc convcntio 

Impcrfcdum vcro id dicicur, quod infcpcrfc£ta & validafuiflec, frufl^A 

crcrccrc&coiacccderealiquidpotcfl, dc illa coram Pra:fc£lo pcrficicnda-. 

Bald. in tra^t. Sch fm. tn ultim. coL. quem e^i llenc , argum. l. qui hts idem. dc verh. 

■ refertCrotMconf.y;.n. d. RoUnd. aVaU. obiig. Cum tamcn parces nunquarrLi 

confss. nu. s. voL 4. Rimin.jN?:. confjjS' prscfumancur faccrc adum fruftraco- 

mu.S2. Hinc icaqi 111 rimiii rcfpondit^ rium , /. nem filum, dea^fion. &obUgut» 

' Vi^e(enbccius conf.n. n.ss. voL t. quod Tiim eciam , quia illam , quse cQram.f 

'7 firenandanceis t paftntifUftnc renon- tacftdo fieri ddiebtc»valKiamappeU 

ciare;adicialijEerfonmMa5iflraca9& lando» liaacproffliBaavayda^ae* 

'fi>leaaiceria jarecederctpnusquam* caa^» caminclofio.uniaa»fitg»elafio 

Ifbcfiat* ccmcraiChisnonfitporfisiClnst ^hims&iLeumPrutor^Jejudie* - 
Fx quo convencumfuit, utcoram jo^ . Tom t dieniqs» quiaqui promiccic |^ 

diceiblennizarecar. Rcinccrminisre- infuturum&cercpnerumicurnollo 

nunciadonis idem fcnfi c D ecian. conf facere in pracfenti , ut not, in L cum Ux^ 

3(S pertot.voL 2. pluribus id firmans ra-' deUgat. not. gUf&BuUt. iu LfervieU- 

donibus percafdcm quoqirationcs, i^?/^»^.//f /(pf^^/./.Namtcmpusfucurum 

confuiuit Cephal. conf 312. nitm. 103. ad prselcns non trahicur, nccinprx-. 

*8 libj, F.o ipib t quod dicicur dc appro* fcnci vcrificacur , /. cedere dtemjunh. gL 

bandis paclis vcl facicndis alio tcmpo- de verh.figntf. {4) tcrapus ccrco (^) 

re argui , parccs de prxfenci non ha-^ modo dcccrniinacumalterius ccmpo- ^ 

biiifiecapro perfedis&fiAbilids, fed' cis determinationem non recipic , L 

*■ iniperfedis&fui^enfis#Qiioramcer8-' t^mfru^uMdeufi^, Ugut.BuULm 

t6 Dodh>rum'in terminb BOftds jb^ e^iM, de fup^^mtLmeglig. PruUt, Jufm 

3uenciamaucoritas meric«k>mnenij mitk,^fmu/iffiiedtU*€§Lt,c.deprec.imf^ 

abicacionem collcre debet. ifeir% Quibus rationibtts.in umilittcU 

Eftqi in pro p o fi co noftro diligencer curDecian. d. cenfs^.voLs, Cumitaqi 

sfnimadvertendum» judictalem iflam dbiexebnclafione hujus convcndo* 

ddnadoniem non majorisptYxbacionis' niS) quam edam cx ahis vcrbisjamji' ' 

CQufa, fed in cum fincm requificamj' confiderans manifcflum fit« contra** 

fuifle, utiflaordinaciojdonatioaut-» hentcsillampropcrfedanon habuif^ 

conccflio firmiccrpcrpctuo&iinvio- fc , confcdarium omnino cfl, illanLi 

labilicer fcrvarctur. Necdicicur, con- propcrfcdarcputarinuHomodopoC 

tradum himc tantum Magi/l-racuiin- Tc. Namficutin aliisdifpoficionibus, 

finuandum c(rc, fcdpartcs ipfashanc ica&inconcradibusmens&voluncas^ 

(dcquainfuperioribusaclum fuic)do- concrahcnnumpotiffimumatcendcn» 

nadonem coram Magirtracu(^rc(fll^ da, Lfin.C. qua respign. ohlig.pofi. L Blaul 

lld^/firipite^&ccrc dcbcre.H8Beenim- ditui, Cdefidej. £cm fp;^cie> quod hoc. 
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2K ucrui^'*t «c»mi«dHS'perfi^s iic hec/ ipe5(aiaceUig;arar>floii6cf tnftftime^ 3| 
ne> exvolimcace'CoiimheBciiii»fo-. ctt0ooa£B^mfaeriCt4iirj0im«f.oA^^ 
nffimdmfbmdidiHnfic^^ocmc^^^r/.' cnf.it^n 3^, f9iiftpf,nmL »*^€mf,t^ 
iuL c9mr40*C iiefiL &Mi^ifnk s vpLs^Decimc^^fisp, PgrijMiift^f, c»i. 
citati. 2,^,4„S0d»gim*coHfiS9,nu.p.^i2<, 
' l^^onfirmacur hxc (encenciatnpiu 1iUtt,t^^i^l<4jf.JLimtn. 'jHn.corfsu 
parum ex eo« qiiod fere amaximalo^ • fut. to. tomfltiretJiUjcittttih GnkriUde 
crrpp.parccrcccprumcft, quandoin tejlam.conclftpp.n.^. fc) (t) 
concradlu didlumfuic a conTrahcnci- Quod in noitro cafu cancomagis 
22 bus, dc co t conficicndum ciVc inflru- obtincc, cum pacifccflccs dc donacio.> 
mcncum , quod cum priusquam id nc Goram Magillracu faoicdaegerint, 
Conficiacnr , concrj^us pro pcrfedo anccquam concradus inccripiu^ pcr- 
non habcacur, ncq; etiam cx co agi fctlusfuic &abfbiucu$- 
po(hZimtpoHAz,m.fenjypvideturgl. in Nam quod t^d hoc, uc concradut ^ 
/ iP9ittr4»^:^y.iitJcriftif. c. defid i^, pro perftAo jhabeanir7Vtlmuitt$,plu* 
^cUtrittifiiittdeCtffir, /Ar. ft,^, itrf»,& rimiim.feferataucriim poflperfimiua 
tt^\&Uli tm/ires, C. de frobttrir&cmf concraAonb an verdiaipro ooncrate 
2Vn^t,>^MLitr$itideen^. &totatL. al.iquid inivciirumcempHS refervadi 
%:t,verf'Jcifitlinumfit ^afinltfPibMi ftertc, fo(iSf€C.faijhSecimfimd.cm^ 
idem. ». 4. 4e '^erhor. Mg &cuf'ifi, t2o. n. /7. veL &^rimta^irat Eimitu 
veL 2. ithi jcntemiam hanc 'Veriarem &. jtm* ^ettf tM^, A 4f Getttet^ im d. loco^ 
magis commtinem dicit Fttl^of conf.200. tom. 2 -c. 2. nu.-ij. Joan. Vtncent. d, confl 
col.fin. Aretin. eonf.isp. in fecundo dubio, , %2, n. 22. Pratccrca ipfc adlus donacio* 
Mbi liccc in contrariara fcnccnciamj nis acqj ica ipfa concrad^us fubftanria^^ 
confulucric, nicitur came pociffim-um usqi dum parccs coram Magiflracu ^a 
ecrcis vcrbis contrahcncium , acq;in- flftcrent, ddata€fl,idq'; in cani fincm, 
tcrimadmitcicjfiabsqihisfuiflcc, ve- uccafirma & validafir, & invioJabi- 
noreiti c(Icfcncenciam Azon^/diew/^.. Uorin pcrpccuum Xcrvccur,aBq^itaad 
mNir Seein*Jeit^ufiepJt.f^ & p, vsL i^iam-Tabftai^dam 6e validkacem hth- 
^ce»f rie^tt, i^. iteL if^Deciuecfi^^ iu&eoncra£|ii8 hoc rcquiri(ur. KuOc» 

- 2, verf cemprekatttr it^ •^deiten.& imqi^dnbicacioiii locns Felidus vide- 
' cettf ifp. ie,x^ htiit. cetf tk ml^s;: . tur » eoacradi^n ifttom cemporepnU 
i#irr. difciji^^^ttt &\itC^S^iti,4»p4gii. Hpit convenckHUSnondum pcrfe^lum 
if0iB dec^ipiitt.4.^ait. c^tfisy. n. /. necab(blucum> fed cotam Ma,giftraiS 
Oetkef^Otiriur.refilitt. 2.^2 ti.iy.uitiluc dcmumperiRciendumfiiiflc^ 
enumuHttfrrttefiumeJJefJ/ertt. id^poff Nam ctiam f ilU, quiopinionetlL»3^ 
eimiteflatitreria^^/SoafJ^& recept.fnteut. prioreni tcncnt. concludunt, £i id» 
. iferh. Scriftura. n. 20. idrfnficutus eFf Ce- qu<n< in futuruni ccmpus collacunij 
fhal. conf. ptkm. iR. &fecf. Celf. Hugo, c(t, ip fan? concradub iubllancjara fivc 
confo?. nu. li. Dccian c9nfiC. 'vol.2. Si-' validicaccm rcfpiciat , quod cum con- 
min. jun. cdrif. 24. n. is. & confsr. nu. //. tra£lus pro pcr fcdlo non habcacur , 
fqq- Marcahrun. ab Angui/l. conf 20. priusquaoi id fccucum fucric^ quemad- 
nu. 21 . Jaan. Vincent. c(iHfs2. nu. 2o..fui mcdtim afparet extietJ[>dJmdJ.C9mrd{i^ 
etidm hanc fenUnttam cemmUm Jmerpfi ttUSuScet^ n. /. C de fid. tnflr. & almler 
^hjedkui^upprehtittaettJfefrofitetur.Cb) citfupr^ precetururiie^iitimecitMietva. 
Porcinecbuceciainoommmuslnp. jca»t)uoa4hipcr<sexcraomnemdHT 
rerpp.do£lrina,<)aacradicur»ficdl^. bicanoneoipppca^t. 
cor voloeric deleftamenco fitoepiifU! Ittprimisv; ppndcrandum hic etiam 
d Intlramencum > qnod cum ulcima^ lUndcfcap^luuAm im toon.bonn : 
«jua VQiluntas minus peifeQa» fediiH iinwot 
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immobilia cxcra judicium donari auc_. 
concedi non polVcucprobacur.v/ Spec. 
Saxon.iih.i. rirnc.si.&tradit autor. dsffe- 
rem.ltb.t.diff. Vcrum ciiam in coca_* 
earegioncjin qua convemioiftatnica^ 
& boBS fitadinc,ica moribus recq>cuni 
eUe, ucejufmodi donaciones coranu 
Magiilracu loci func. Kx ho^ ipfb eoim 
Baiicd magis extfHmaridam eft* coiw 
- vencionem iflam ob defe^lutn bii;ai 
rcquificipcrfedlam noneflc:Cum ei- 
/am iHi » t qui exiAimaruncproptcvin- 
/trumeacum conHctendum concra'» 
£ium pro impcrfciko hon habcndu itij 
eflc; haBccamcn corum opinioncnij 
rcfirinsiancjuclocum nonhabcr.couo- 
cies de confucrudinc ad concra(^us va- 
lidiracem aliquid adhibcri folct, con- 
cedcnccs hoc ca(u,concrahenccs,quan- 
doid in fucurum cempus refervanL^, 
ooncni^m minimepro perfe^ ha- 
boiflc, aidh cenfemcur rerecumcon^ 
iuecucttne ilHus loci confbrmare vo^ 
lai(re>4r^./. ifuodftnoUt. §. qui aftdtuji 
de .tdilit.edi6l. (yl. hxredesmei. §. cum ita 
dd TrtbeMJttdcclarat. Saiicet. in d. l. cot^ 
tracfus. num.s. iyHdem dicofi contraBus 
Jit ck Ins, fju<t adfiti validitatem retjuirunt 
ScriJtm antyveldejkfe comryjuni vel con- 
fictucinuirto C. dcfid. injirum. id^, foli 
aiioSi(j:tosrefcrt,fc(j:titkrt ^ hanc dif. in- 
cfionem veriorem magu communem cjfe 
dicit Decian.d. conftf4. num.21. vol 2. Itoc 
rnod9 cotuiliando «finioitts it»vicertt ftt- 
fmtitUsi timfcnfit MafeahhiKt^ ik Am^ 
fftiddxSttfiio^tutiiu)* &,jMtt:FUt§em* 

: Quintmp ex hoc ipibtqaod fblennir 
castfh obfervacanonfiriCf.concradlus 
' plan^ nuUus & invalidus oen&ri po- 
^eft. Solennicas eni m a connieciidincj 
rcquiricabenfcturcfic rubflancialis , ut 
sUeet 1t4U. inL comparatione. col j, defid. 
inffrum Tiec.conf.io.n.2.^conf.222. nu. 4. 
* 6c propccrca illanon obfcrvaca, con- 
traclus pcr rcnullus cfl: , ut maltisfrmat 
Horn.ienf. 236. n. S- Anchcr. confj<y. Alcx. 
tonfijy.n.i^.vol.^.Rimin.fen confso. n.s. 
J>ec,confti. coi.tf.Beccitts co«f.(f<fjt.i0,& it» 
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Qiiod fi convcncioncm hanc vero 
nomincindigicarcvoluerimus,nihii ea 
aliudcdtquanitra^acus ^convcncio 
prarcedens,quomodo& quacenus re- 
ciproca donacio tdorum booorum« 
in calum alcerucriUs line« deficieqctsia 
fiituninLcoramMiigiftraia iieri debe- 
acacq; ica padum de concrahendo» 

Tanco icaqu« minus pro perfedo^ 
, concrt^u habcri auc adonbus quic- 
.quam juris inde compeccrcpoceric_., 

Padium enimfde donando fn c.> 2^ 
concrahcndoplurimum diffcrtabipia 
donacionc vcl co#iadu , ncc dona- 
tioncm inducit,uc docec Bart.in l.ju" 
rtsgcntium defaB. &inl.inifOfi£fidci. ibi 
Baid. Cafirenf & Jafdeeo quod ccrt. loc 
Anget. ini. i.C,depa£i. pign. Alcx. conf. 
72.numj.v0L2. JafinLqucties. ttum^j^ 
Ctkrei^ttettdit* 

. Ideoq; edam cx cjufiQodi pachoad 
rem ip6una,fi^er qiia o6ciadpsinetind». 
s«rat,nollumjus»iiequeadionem quis 
ccmlequicnrjtiequeadcd agendo iliam 
pccetcpoteft, «r/ tradit BaUL inLfih C* 
defaB. int. empt. &ve/^ Aretin. corf2^^ 
coL I. Alex. conf 212 num tg. vel. ts. Cerr 
nemconf 2scf.nft.p vol. 4. Decius inl.cuuo 
furjdiis. %.fervttm. »um. ^.fi cert. pctat. & 
confso2.nj. Cephal. conf.tsts. num. 20. Ki~ 
minaid.jutt. Infitt. de denat, /. num, (fi. 
drconfis2.n.jj. {d) {dj 

Quibus inlocis concludunt, quod 
expa^o dcvcndcndo quisad rcmi- 
pfiuntAuiendam agere non poificNet- 
. qdefin^inirum, Namcumdeconcra^ 
hencbcaiicam conventum , ip(e ver6 
ocmiradlus perfedus iniilim^ bieric, ex 
im p cr fcdo Contradu QuUum jus, neq; 
adremipfim confcqucndamtedioofi- 
ri potuic. Qiiod enim f imperfcdunLi 
e(l,pro nuUo habetur,j^/^<».r. tua. de^ 
Cieric. non refid. neq; obligacioncm,nc- 
qucuUumalium cffedum producic, L 
hac confultifiima. ex tmperfe^o. C. detefl, 
c.duhia. (^ilpi Fanorm. deconVerf conjug. 
Jaf tn l.fi quiscum aliter.num.j.de verbor^ 

oblig. 'Wefenhec.c0nft2,tium^4t,crco»ftSi 
num.^.vol.t. 
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Ec quamvisalias ciiifmddi padadc 
concrahcndo lalccm €accnu:i obligcnc, 
UL concrahcrc auclnccrertcf pra:ildrc 
xetii^XXxr»HtdocetDec.ind.%. (er^itm tU' 
mtM^Lmkfimdmn^ficerMetdt, &a6k 'm 
\^>UekeUith. iit). 

Unde videri poffic, hmredesnoftros 
paci(bences adhne c^iligacos ede» 5t 
eogi polTe ad pedideiidam coram JNlar- 
giflmcu donacionehi linc praeflandum 
IncereQeiCum concrahentes Hipulata^ 
manu 5c orepromilerinc, fele omnia 
inpaflo illoconcencaimplccuros. Ex 
quibus falccm pa0im iplbm dc con- 
Cralicndo pro pcrfcdo <k ablbluco ha- 
■beri qucac,iuin cafu fimili fcnficDccir 
TJS d. conf ^^o. & Cephal. conf 6(f. 

Ncqi obftac , quod Paul.dc Caflr. & 
quicumfcqnuncur^exiftimarunc, iru 
ejuOnodi cafu^quandoaUquid in focu- ; 
toili cemptti coUacumjeft » concrahen- 
%e» pro hbictt poenicere pofle. pna(>, 
^iiain contra£ius perfici<(tar.Ldquuti» 
'tt!rentinilUe&derpecie*in qoapafcca 
de concrahendo nihil convenerdhL^ 
led concra^ in aliud cemput dilaco 
in nudis cerminis cra^atus permanfe- 
runc. Ac quando dc concrahcndo con- 
vcncio inccr parccs inica fuictum ccrcc 
ampiius pocnircrc non licec , fcdad 
concrahendiim vel ialccm ad pra^ftan- 
dumlnccrcftcqiiilibccobligacus cft,uc 
unoorc craduncomnesinlocis cicacii. 
Nonigicurhacdccaufa Decius reprc- 
hendi mcrukkJtmtmfm$,d.conf2i. »./7. 
Atcamenpeciciolibelii» qocm adoces 
M9bcolerunc,e6dire^inonenc>ucdo* 
tfacio aut implerecur,auc Incerefle pnt* 
ltarecur,(ed quafi convenciopkn^per* 
feda cllecbottia ipia fi bi adj udicari pe» * 
tebanc. Gum canieniacis jam proba- 
irum nc,cxpadodeconcrahendonofi3 
poirepeci^m,qu«in cofliCradum de- 
«ncidebuQRic per jura pauld ai&te o- 
taca_»- 

Qiiamobrem pecicio per fc nulk & 
incpca cft,ideoq; rejicicnda-». 
50 Cumf libclliisincpcus 5cproccflus 

dcrupcriniticu(usiprojttrenuliu» 



T F. R T I I 

c.examinata. de/ud/c. g/opn/.'/. de (^f/ic^ 
aj/ej/or. cr tn verf fcundnm lujiit, de 
obiig. - 

Ecpropccrca judcx cjufmodi libcl- 
lum (fcttim rrjicere dcbeac,«r daset 
^ddjJuoti.^dcefftc. ^fjffiCwrtjmt, c^tf 
li^jri, eta»4ti&4tddiutit m D. CmL iik /« 
0ifinf£t.i^, 

Nec vcro eciam obcinercnc AQo- 
resicciamfimtttacolibeiload implen- 
dum padum agCrenc. Convencuni_i 
enimifuicincerparces,donauooem il* 
lamquamprimumacquanco eios co» 
ram Magiftracu fieri dcbere. Acqui 
jam 30. anni & quod cxcedicj cbpfi 
fimc, ncc quicquam inccrini fadnnij 
cft , quamobrem cx hacipla ccmporis . 
diucurnicaccjurapracHimuncpaciiccn- 
tes mucuo diflinlli f ab bac convcn- y 
tionerece/fiflc^eamqi plan^cvanuillcj 
•m^niditS^cm.ftt. ctnfj^p. futm.£. 
ntU. 72, ^ etiitf, tj^utntt^tf^^tM- <f- cumj 
prderdkn hic cancum ccmporis /pad- 
um pnrterlapfum fiicricuceciam,c{inbL 

pftdiode^ntrahendo na(ci pocuiL^ 
a^io,cemporeiiiblacaluerir. Naniji 
triginta annorum /pacio bmois expt- 
rac adio,/.j?. C.deprafript.3o.annor. 

In fado prsccrca prarfupporacnr, 
poireftbrcm bonorum , quicum pacre 
a^orum pa£lum illud inivcrac, fapc ■ 
inftitifte & urfiifcalccram parccni > uu 
concra^us coram Magiftracu pcrfice- 
fttur«impccrarecamcn idnunquara.* 
pocdiile* Non icaqiic amptius in ca^ 
'eonvchdone(e(e|undare,anc exeaa. 
gcc^pocerunclucredes^icd impuccnc 
pacriiuo , quod in mora periiciendi 
cotaccadttsiucrit^. 

Non enim quis poceft t agcre^CK ^ 
contradu , qucm pro fua parce adim» 
plcrc rcculavic,!// csi text.cr itinor.Eart, 
Salicet.& Dd.inl.jMlianus.'^. offcrri dea- 
£ii§n.emft.&' inl. curn proponas. C. defa- 
6tis. Bart. in l. cjuaro. .'^.intcr locatomu, ' 
vcr(.& generaliter.lcc^t.BaU. in l.paBa 
conz enta.m princ. de pact.Alex. con('. ^f. 
num.jf..vol. 2 Cor/:,conf. 208.num.33 .'^jol.2, 
/it(tn.fen. conf.26. ceL2,vtl4.j4fconf.2t4 

num. 
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>;//?»./. voL 2. Nam qui non faciLji 
quod debcc,non rccipic , quod opor- 
ccc, ^l. l ftnon fuerit.dejurcjur. l.Ji vero 
tmptiont. §. IteiH Jiemptor. de contrdh. 
cmpt. c.frujlrj. de reguLjur. in 6. l.sidiles. 
tnjin.de xdiitt. edicf. not. Baid.inc.i.n.p. 
^ualit.danjin.fro^-.feud. priv. Jaf. eon- 
Jfit.^.iatrinc.vol.j. Nccjuvarct hodicr- 
nos aciorcsjfi ('cadhucad impleridam 
convcncioncm ofTcrrenc , tum bona 
jamdudum tcilameiuo ad aliuinj 
cran^slara fmr, & planc alia nunc rc* 
nim fic condicio acq; cunc fuic-.. 

Namcum f parcnces actorum fc- 
mcl m niora conrticuci fuci mc, iflanij 
purgarc amplius non pollcnr, poll- 
<Juam rcs incc2;ra cHe defiic , m prokt- 
tur ittl. mAnciptorHJft. dc optic. le^at. per 
qncm text. hac tr.td/mt Dd.tn l.Ji mjulam. 
J7um.js.de verb.e/}//^: 

Qj-iinimd criandlplanc pcrre(f>a..' 
&ab(bluca dVcc conveniio, licamcn 
alccra par^) non implclVec , id ad quod 
vigorcconcradluscencbacur, nempc 
ireciprocam donaconcm bonoruntj 
lliorum coram Magillracu facerc, ni- 
Iiil aniplius cxca peferepollct , cu nu 
tjc didumc(l,exconcrac\u,quem pro 
fua parce non admifcric, quiu aorcro 
non pollic perjura cicaca. Muko jraq; 
minus iillum a^cndi jus indc compc- 
rcrepocericpoiiquam abiindc pro- 
bacum fuic, hanc convcncioncm pro 
pcrteda minime habendam eflc. Dc 
co quoq; oon obfcur^ conflac , cciam 
poftconvcncioncm i(hm variaincer 
parccs mcidiire, cx quibus cognofci 
potueric, ncutri lila convcnciono 
plcnc (iicisfaclumcrte, ica ut cacicis 
quibusdam rimulcdcibus (e(c pro(c- 
<|iicndoab hocconcradu fponcc rc- 
ccllidb vidcri pollinc. Qiiod a jurca- 
lienum noncff. 

Namt ficuci ejufmodi cranfaftjo- 
nes mucuo confcnlii concrahuncur, 
ica cciam miuuo dillenfa dillblvun- 
cu r, i.Jidiverft.uLi not. P-l C.de traxftcf. 
Lciimcmpti ^i.derefcind xardit. cnmf:- 
miiib. Vari.Tcciam miKaaoncs inirrij 
cani lonf;uni ccmporis (pacium cum 
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in bonis quam io pexfbnis cohtig&- 
runc,ita ucnuncplan^ahancrcrumj 
faciej;Acqui cuam pcrfc(iH con:ra£lus 
infinaacio ficri non poceft, quando . 
pcr morcem concrahcncium rcs<lcli«c 
cllc in cegra,*; frm4t Aret.conJ.iiianl.u 
Corn.conj'.-pi.n.ii.'uol.2. Becc. confet^, 
mulco icaqj minUi»!contra<ltu3 impcr- 
fec^tiis po(i obicum contrahentiunij 
pcrfici poccrif. (^/') : ■ {f) 

Qiijj^ pro tundanda hsc (ercentia 
hadlen us adduximus,ex ii(ciem ad co- 
craria facilcrclponderi poccfl:. Er{i4*ii 
nim cjufmodi contradus foJociSfl- 
fenfupcrfiJi Iblcani: hoc camcnscau**-) 
lam formalcm conrra£lui> rcipicic j ad?> 
perfc£tioncmauccm concradus rvcrj^ 
cnuh rancum formahs,fed 6c ma:cria-r 
lis contidcranda cfV , cum f pcrfe£lid 
cujufcunqjadus confiftac inconjun-s 
dionc omnium cau{arum,;j*/. F.art. m 
prooem>fft& Dd% in prooem. decret. &inc^i 
tua.nos dtrJpcnJ.Dec.di conf.6s.n.i2. vol.jix 
• Vidcndumicaqjcric, in quo con- 
fenfcrint concrahcnccs. Jam vcr^ a- 
bundcdcmonftracumcfl, eosinhoc 
conf<in/irtc,ucid,dequo cunctcmpo- 
ris convencranc, coram Magiitracii 
pcragcrccar,acq-, ibi donatio firmitcr 
fiercf. Nonicaqjpcr hunccon(crtium 
convcncio ifla excra limues fuos ex- 
rendi,ncqi ulccrius profirma habcri 
poceft.quum quoad padlumdc con- 
crahcndo cocam Pra:fcdo. 

Formaenim ffinc roaccria cflcilc- j^ 
quit, idcoq; etijm cx illa interprcca-. 
tiOncm xez\\^\ijji convererit. § // quis. 
dept9.a^.l.is fjuiadl. Fai^ id.c.tua di (jon- 
faiih. Sicctfi vcrum fit , cx voluncato 
conirahcntium de conrra^lns pcrfc- 
dicmc dijudicandum eire : adfvoliin- 35^ 
caccm camen hano dcprchcndcndara 
noil caricum ahqua vcrba infpicicnda 
funE^/ in ivilede legilfScd cocus concc^ 
xcus pra*cipuc vcio conciufio contra- 
€ii\s. Quofaclo tacilcapparer, pacif^ 
ccncesconvcncioncm ifbmaHccrprai 
p«ric£^a non habuillcquam uc id ,'dG 
qno co<ivcrtcranc,coram MagiArr:ci* 
peragcrccur,pcrca>qua; iiacUnus fuc- 
runc dcdu^^a. Pociib 
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'^ciosigicurtrgumencumboc Tcix- 
Centiam n o (Iraum conHrmat^. 

Nec moraaLur verba ( 3r#0 Vlib forC^ 
m/nunc&iapoAcruiii) quia cnittu 
uancan proiiufinfiDt»qtiampHinoilL* 
•orteVnefiBQocompardre>abn ihep» 
prficos edam, cemptts coniidcirit' 
runt« ie epercairtdlaiitmeo^ qnod 
iam nuio cx ilk eoiUtacione 'obU|pn 
finc» dbnadonem coram M.aei^(bacti. 
pcrfiocrc» ad id auceih qnod ij^&heo 
conavhenccs in fnctimm teinpos di» 
Aaleronc»teferriti'on pocell. 
^ Cum alioqui t fibimccipfis cflcnt-* 
concrarii , quod minime admicccn- 
dum»/. nMsd ea.de cond'u:(^ dtmenjlrat, 
&infimili» quodvcrba prajfens ccm- 
pus dcnocamia parianc duncaxac pa- 
' ^um de concrahcndo , fcnHc Ccplial. 
d»e§uf^* mj/mLJr. Sic edaro pbiigffdQ" 
bAnoiaoBfii&nipfoobfiannstfO^ 
. iieconun« deqoibas coBvencnmlnc»^ 
lat^ad eoacfcftttin demum in futuruni 
jperftciondum 0 rdotn iimmgidj 



Pocrcftio manuam & appofluo Cv- 
^llQromcritmadformam concra^ius 
perrincnc,6cad deciarandum con/cn- 
fum nofi icaq; iikcnus lc cxcendero 
potcftinc, quani confcnrusipCcirapor- 
tar. F.odcm igicur modo adiUasduas 
tottfidcracioncsrcfpondcri poccft, fi- 
cuci pauio ance tie confenfu di^um^ 

7 ^ Kodem modo nc confldcratio^it-^ 
- gadonts & pcxnicencis peflancis p)os 
^ opcrari poceft > quam coniTcnnis ipTci» 
M qocmadmddum oonfenitiscd^Biir 
iii)m^daC)quQddonanoG0n|inMj>^ 
«ftcacuficridebcac^iMi nec ol>lis^9 
nAfercTulcattsal^aidaniiplici^ ^piadf 
ncrt poicft. 
^ Jgfieto t enim ex cauia iTuia inrdN 
pecCadoncm rccipic, ncque ultra illam 
vtres-poceftpocft&erc,/. /. inprimif>> & 
Uimit. Ani^et. dejfi}. &jHr.Lfed &fiqitis, 
^imterdiclum. ufifrucl.cHmfimtl. 

Nihil icaq^r^-tUc, nifi obhgacio ad 
noncralicadum>quseju8 eJiicaciaBaon 
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cft^ucpropccrcaresin conrra<^\um dc. 
duccnda pcupolUci uc pauioaiuc hr. 
mavimus. ' 

Qupd de mnnuacionc addicutn{cfti 
vcrum cfl'ec,fi in iis cerk^Uus faic vc^fa- 
remur, acquiconcrahencesnondeior 
fiftuadonc cancdm» yetum cdamdo 
ipfo adu donahdi. toqouncur & con- 
toa^cts eqt cdnvcbciobe legem accipi- 
uau^^Sifif^M''^'^ €iiiid£im dc^ 
reg.jttr. acccdencc ppcr fcrcim cooniccu- 
dine regioiiis & aiiis^fupri cOnHdcca» 
ds. £x quibus ipfis eciam nequaquam 
conccdi poccll> quod prceccreaaUaium 
eftjinfiniiacioncm hanc ad majGrciiu 
caucclam hcri dcbuille, cum ha:c Ib- 
lcnnicas dc conlliccudmc ncccllano 
rcquiracur/qUodauccm cfl conlLiccu- 
idinarium^ non cilarbicranum , utMt 
Bald.tn 1. qmcHn^ C. deJerv.jHgU. quenu 

t^fin i«iiii».VM^/77*Nccmirum»rCui]k 
*CQ&rucm<jU>fi'cCiusdempoccntiae» oi- 
roBk^Xtai^^a^ititidtml^li, i» L k,a/. 

nHm»h/if§li,Mimh^jMM, f0(f.j^jamm,is . 

. Q^ioimo^ conrrahcnribus (ut /11- 
prajoftcnfumcdjipla concradus fub- 
ftancia c6 dclata fic. Ec dodruia: liipf- 
rius cicacKcunc deniuni proccdunL^ 
quandoalias a<ftus pci ic pcifeduscrt, 
6c plcnc conliiUcj quando auccm lu- 
prcma manus noiidum acccliic , ficuil 
in.pvopofico i*acis oiicnlum i;uic, con- 
Cradujm bunc ad ipi^m donanpncU(Lj 
ftyc{ticcCfiioUi9 Gonvendonenfi quod 
«tdnec^mibuspcrfiidum c^e».locus fic 
r^]it^qKKKaic;^)im impertcduixu 
JutbcHpro nulioiuciqs olhim produqe- 
Irecife^m/iircismalbriscaiitelacgra^ 
d&fivcaliam ob caufam addictts iucric 
^er jura fupraaddufta. 

Ad opinionem , fccundum quamj 
cort cradtus pro pCrfcdto babecur > Hcec 
dc in/Vrumchco conficicndo di^uiru 
focric, fuprd abundc refponfum eft. 
Primocnim oflcndimus j quam pluri- 
mos concrarium a(lercrc> idcjuecom- 
mufiicer reccpcum ccitarij uc appa r c l.. 
•f..'., :: - cxlo- 
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exlodscitads. Deindepofico, prio- Donacioiii»atitcm,qUarcofamMa- 

rcm opinionetii veriorem & rece- giftnuafieti<lebec 6c (bler, ioneecft 

pnorcm eflc.deqaocamenadhucrob aiiaracicidenimnontaiiciim acfpro- 

;udiccliscft,roulcicarocn camip&m iwcioncrardquiricur^enJmctiarr ad 

rcltnngimc ad eum cantum caaimj» vilidicaccm aans» nonitaq; iMicpcr- 

^oijuandopoftconcraaumtpcrfeclum dnecca opimoi^ • . \ 

dcinftrumcntoconficicndodiauiiu DeniquededaracuriUa^uelocimu 

ftiicd-cusvcroqunndo, uctnpropo. nonliabcac, qttandoinftramcncUm* 

lico,niip(oconcniaadccoaaun-scfl. cx conructudinc ad concraaum re- 

utpoaSpccukc.lcnnc5m;;.y?«.^.r.< qi^incur^&iamliiprioftci^fum cft,cx 

i2o.n.i7.voL^.&Anton.Gon:v(.var.ref3L niorc rcgionis,in qua conVcncio UlaJ 

toM.2.c.2.H,i2.&alnfu^Y:iafUgm. inita en:,cjurmodiconcrnausfcmpcr 

Quid ? quod prioris rentcncivr alTcr- coram Ma-riaracu ficri folcrc ac dc- 

lotespotimmumconfidcranc, quod ' bcre. Vci fkmuricaq; hicin termi^ii^ 

Jltas rCgulariccr inllrumcnca ad pro- hujus limitacionii ,-iit pKiribus furiri 

Dacioncmcannlm^re^uiriioleiinc, ut ^irmacumfuitL.. . < i' 

proindcimrumnonftc, iftadconcra- . Giutcra, qu.x in contrariam fenrcn- 

aDsperfeaionemnonimpcdire>acq; tiamanacafunc, cx iis, qua hadcnus 

interimadmiccanc,ulaiiiftnimcncum diwrhifs, fua fBoncc corruuncnonLj 

advalidicacem concraOus rcquirictir, ' cfticaque, quodiisrcfcllcndis diu- 

cum contracftum prppcetJca pro im- i . ciusiBhfcreamus. 
perfeaohabcrif • *^Vj>$^ 
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coUatus dc pr^fenci ficridicmonpot Uf0B. cnfss^^. MmhifiiquM&.^f: 
^nieum q,u CaUn^. l. comtnuus, $. nstm C«/^.r^.^«^ ^.ptnfii.Petr.Aui, 

c 

S ^ . ^ 

utt.defeg.fur. Lun.%.fmaHtem. C.dec4r nutu.n.iumfeq. quivicicndus. 
duc. teU.gl.inc in Chrijh.verh. erimus, de / \ vriA ^ a /• 
r*?»/?fr.^//y?.2.&:Vcrbafucuriccmporis ^""i yMel^t^. kkjar^Stl»f$ Vk 

re^ularitcrnihild.Ibpnunt,/. nonom^ ^^'^^1^^"^^^^^^^ 

(ij Addeommn6&videcfeiioc Jm^^^MI^^^^ 

Mdfiard, difr^hl^itthf ^. JMimite. K^:&so7. BifttOe^L decLafnikfii^ntr^ 

Mu^daLGif^.dtiaiitt.tefl. in^efium, ud- ^k^- 'gi^f-fi- Joan. lUfi, 

hih fiartji 4uft2:»J4^nftng.cifhf^MiL Uit^tieMric. de verbor. ekLigut. utm. S7. 

tS t4. Anteu, rbeftKr,.4e.cf 197- ^^fi^^ehifeit.t^^at, imil», jt,& 

HekMk.iMii$^-P7pM0t^^^eUtifiiL ^ff\ 
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{t) "J^it4q,4Uritracf.part.2.gl.2 rtum. 
S4.PitrMM.i37' ^chll. Petlrofk tQnffm- 
fftbfjmms^xum fiqt^. 

(f) Addc pulcram decifioncm-» 
Mynfingericonfso.n.27. iibi docccjfi con- 
trahcnces pcr20. ann. coritradum im- 
pcrfcdlum rcIic]ucrunC;,quod cunc cjus 
praefumancur oblici > ucc cencrcncur 
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ad pci fcdioncm cjus. 

(g) SccundumhancquamParcns 
tuetur fcnccnciam,in fummo quodam 
dicaftcriofuicjudicatum, & ha^rcs in- 
fticutus ab impccicionc a(florum irL> 
concra(l^u iilo fefe fundaticium abib- 
iucus^ 
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TESTAMENTUM NON AD- 

HIBITIS TESTIBUS DOMI SCRIPTUMj Et 
per epiflolam dtei^atore jA)fent€aiEtis iiifiQuacum nOn valere: 
lidecal^ teflatncbtnm apuij aAa condiram > heqae 
teftei heque alias (blainicates reqiiirao. 

' '. :; :S U M M A R 1 A. 



i, Tefiamentum fine feptem tefiibus nen -pa- 
. \ . . iet^e£. ai$oai le^t$ ai ffu/t tait» 
- • fti*PnR. ftf ttfiameuto am^t^ao.^ 
ram a^is num. ^.dummoib coiAety 
tefiamtntkm ceram oQk fahum' 
, ejTe.n.f, . 
U^at§ attp^syufjflauaiai^ji^^ 
folemutdtem^^iderdHti fAraUut 
juregentium. 
I» " Ttlfiamenturh fiuUum ralet etiam inter 
• fnvile^toi^quatamiftadmuu' 
. , .".x, \ .mum&!kt^eimiarimeriitu . . 
'.f^y. tt^^rm*^ coram aSUt^amiiHm 4f 

quomQd^frqhetur. 
'4* , Tefies ridere dchcnt tefiatorem. 
' ' 7efiamentUTi}apnda6laconditumnuUaf 
requirit fjiennitates /emnim 
:\yafq.fi4/f^ur«rm^'i^^ 
eumdidi^4ik^eif.2o. 
/• Tf^yanehtumper preces Vrincipi ohlatas 
' yalidatur fine altis teftibus t decU- 
.';\\ rgtufv.zi^ummgdiidfiattabipfi 
, ^ teiA«t(:)n,2t. 
jf^ , J^efhadij^pftiionis cui conyeuh^^^tuHh 
vemtipfadififofitio, 
Tiftamenta confervans oplmo in duhio te- 
- « nendOidedaratur tripliciter, H. 2;r» 
MquiparamrmuiMquifarataHilru^ . 
Tafiattne etramiadk- qpa^tfn^iiiiid 

requfratnr, 
yerburtiV^'h]iciiTc, qtiidji^nificetm Lt^ 
miuum,c.deiifiAmsnt* 



taufa fcientiapotifiimum m tefie iu^' 
' :. ^**^ * pr^firtim in deponent^ de 



II. 
It» 



MKtw^lummalaremfilemfaeere^iiim 

orlginale. 

i^t ^tieumtatesiutefiamentis requtfitte no» 
^ - ' ^ l^m.dhttrtam ipfam ^am tefiatO' 
remtjf^r^tttattm^ieclaratam 
, re^kiunt,tt.tf.idco^ tempore deda- 
rationis potifftrm:m adJjibendaiM.iT, 
if* T^esfctreea^quamfiripturA tefiaaen\i 
. temiutmmvimejlliueneHi fedfuf- 
ficitifiyidedntfa!^Huram,adquam 
fe refert tefiator. 
If. Tefiamenti fubjlantia tSl "toluutas tiJiA- 
' ' ' ' toris, . • - 
j7» Teftameatiimitmtimtejfe»duthiie tefii' 
'ImifrubiihfeuH, 
'VeHmitatauiemtefiatoriscontentaiii^ 

nifi feptem tefiibui fYobatur. 
Difettfatio faSa circa unum defe^um 

tm ekttnditur ad aHunt, 
•iteSUrimbil^ganttnonereditur. 
af, Ctmmuuie opinio fiue fuudameuf iipt 

paramyalet. 
i4» Seutetttia illa p rayaletj^Ma meli^es ra^ 
. tiottts ai^it:^^^ 

^^ ^SJt ^ ''«M^ 

Statuta^m yerhafiriH^ arciptendd t & 
cafua otniffm cenletur reliciua di- 



«1. 



j^ofitioni juris cmmuuif. 



Quidam 
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Uidam cum manU Cah{4) ul- rian.Sodnx0nJil. igp, n.tr^. vol. ^."dc quo , 

timam voluncatcra abfquc camcn quaccnus proccdat in tcfla- 

ccftibusconfeciirct^cpiftola mcncoinccrlibcros, vidcnda funtca> 

ad Senacum civicacis illius quaccongcfli//^./.^«<</7./. 
confcripca, hanc fuam cflculcimamj Omnisf icaqueinfpc<ftio mcocric, 4 

voluncacem ccfl:acus fucrac,acqipctic- an ccflamcncum hoc vcluci cofam a- 

- rat> Uc illa apud ada dcponcrccur, 6lisconfc£l:um fubfiftat (ccundumdi- 

cumc|; hocicafacftumcflccfuicquitfi- ipoficioncmj /. omniHm. c dctejlament, 

* cum,ucrumcjufmodi ccftamcncumj Nam crfinondcfinr, quicciamin cc- 

juccfubfiftcrec. Eracauccmccftamcn- ftamcnco Coram adis condico ccftcs 

tum iftud inrcr cas pcrfonas confc- dcfcripcos cflc rcquiranc , aUis duos , 

Oum,inccr quas pracccrmiflis folcnni- aliis plurcs dcfidcrancibus , ut poFlglfi. 

ncibus juris civihs alioqui ceftari non fenfit Sart. Bald. A»g. Salic. (jr Alex. m d, 

liccc , dubium igicur non cft: , (criptu- /. omnittm.Cuiielm. Benedi^. inc. Raynu^ 

ram hanc» qu« ccftibus dcfticuicur, tins. invery.tejlamentum.i.nu. ijt. cxtr, 

ccftamciici rdbuf miflimc obcinerc. de tejiamcnt. cjuorum opinionem commtt* 

' Ad ccftam cnci f cnim folcn nis con • nem dicit Marian. Socin, conf.ijs. num. 10. 

fccboncm fcpcem ccftcs rcquiruncun *vol. r. quemrefcrt Didacut im RMhric. de 

qui fi non fuciincadhibi£i,fola fcripcu- teflament. fart 2. num. 2. Juiius Ciarut 

' ra cjus momcnci cfl"c non porcft,u c cc- iib.s.fententiarum.%. teflamentum. quaji. . 

ftamencinomcnmcrcacur) %.fedcum /<f. nu.7. contra camcn ahi cxiflima- ' 

faulatim. infiit. de tejjament. i. fjoredes runc> tcftcs in ccftamcnco coram a£tis 

faiam.ff. eod. I hac conjuitipma.i.jiunui. condico minim^ ncccflarios cflc, ut 

C. eod. tit. de tejiament. c. cum effes. extr. tenuit FuigofePaut. de Cajir. & Corneus in , 

'eod. Id quod ufq; adco locum habcc, d i. omnium. & iate defenditjaf. quo- 

' xic nec ctiam lcgata ad pias cau(as pcci rum (cnccncia vcrbis d. l. omnium. &L . 

poflinccxfcripcura, cui nuUi prorfijs fancimus* ihi inter a6ia mantfejiavit. C, * 

tcft:cs fucrunc adhibici,/// docet Baid. i» eod. tit. raagis convcnic, cx quo eanij • 

auti). quod fme. in princ. C. de tejiamcnt. long^ vcriorcm dlc modo alias dc vc- 

jiiex. conf7<f. coi. uitim. 'voi. rj. Marian. ricacc rci appareac, dixic Vafq. dejuccej^, 

Socin. co»ifij?fi.nu.7^. voi. 2.Covarr. in 'c: creat;fart.i.iik.s. %.24.. nu. 7. &iatifl. di" 

reiatumt.nu.Jz.deteJiameHt.cunifimiiibt. fiutandoRiminaid. in%. r.anu. ss^.uj^ ^ 

^meadduciii.iih.i.quaft. 2.n.4. ^num.p^r. edit. noviji. Infiit . de donat, 

2 Qiiancumvisfahoqui *id pias cau- idcoquectiamConfticuiionibus pro- 
fas rchcla nullam juris civilis folenni- vinciahb. mcrico cft approbaca,<-<?,^//. 
taicmdcfidercnc,fcdcainrcrvcniflo s.part^s. F.c candcm apud Hifpano* 
fufficiacqucEgenciumjurcprobacio- lcgercgiaconfirmacamcfl^Ci aicDida- 
nisvim habenc, c.cumejfes.c. reiatum. cus inlocopaulo anc^ addu£io, (^^^ Uc 
uhiijocnot.Dd. ext.de tejiament.Corneus proindchuic ulcimar voluncati>dcqua 

. ^ conf2is. videturiib 2.&cc»fii. r66. mmi- vcrba facimus , fiquidcm ca pro tcfta- 

me. iib.j. Dccim confrsp.& conf6ro.cum menco coram a(ftis condico rcputanda 

; ftmii. iateadduiJis per Vafquium de fucceji. eircc, nihil obftarcc, quod nulh inccr- 

" creat.iib.j.%.22.n.i.&feqq. venerinr tcflcs. 

3 Qujnimo nullum t ccftamcnturruj V.iX camcnfhoc quod ccftcs ad ccfta- ^ 
quancumvis condicum a pcrfijna pri. mencum coram adis condcndum mi- 

• vilcgiata , vcl incer pcrfonas privnlc- nimc ncccflarios cflcdiximus,icaacci- 

giacasyvalcrc, nifi ad minimum duo piendum,fiaIioquiconftcc>vcldoccri 

ceftcs inccrvencrinc: gcneraliccr aic-i poflcicccflamcncumcoramadis con- 

Jafconf1S4.infin.voi. 2. quodrefat Ma- fcclumcflc^adquodcciamhocfufficc- 

. i i i reexi- 
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rc cxiftimat Fulg.f/K/,/.<ww;/. ^.y.quando 
cxArchivo pubUco produccrccur cc- 
ftamcncuni rubfcripcum a Nocarioju- 
dicii ccftancc ceftamcncum hoc a ccsca- 
torc a£lis obJacum cflc.QiJod fi v.dc co 
dubitarccur>tumomnin6 ncccllc circc 
tcftib. q«i ccmporc ccftamcnti oblati 
prap(cnccsfucrunc> probare tcftamcn- 
tiim coram adis condicum vcl obla- 
tumcfle,acq; hi quidcmccftesnon cam 
adroicnnicarem,^ ucjaecdlcriccos in 
tcftamcncodcfcribi , quara ad folamj 
probacioncm requiruntur^itadeclarac 
FuIgof!/« d.l. omnium. F.c fenfit cciaJTL» 
Bz\d.inpr/»c. FcCorneus ibi.Iccm Va£- 
(\m\xsiiefitccrfi. creatpart i.Ub.s.%,2^,n.g. 
ubi aic>quod hccc in rcliquis ccftamcn- 
tis ccilcs defidercncur pro forma ipTius 
ceftamcnti , camen in hocccftamenco 
nondcliderancucnifi canciim pro nro- 
bacionci undcli quovis alio Jegitimo 
modo ccfttHjicnci fadio probccur, id 
fufTicic.F.c liccc (iibjungachanc clle no- 
vamconclufioncm & dcclaracioncm, 
tatncnidcmantcipfumdocuic Fulgof. 
ind locc. Scd quacftioHfcm inpropofita 
fa£liipccie pocilTimi^m niovcccum tc- 
ftamcncum \\ii\d non coramacliscon- 
fcclum, (cd liceris judici lic criinsn-Ht^ 
fum,an pro co haberidtbeaCjac-fi apud 
adlacondicnm ellcc Kc primaquid?m 
frjoncc dfiirmacivam fancendam pcr- 
fuaderc alicui poirec. Qvkod <t\\ regu- 
lariccr inccftamcncis folcnnibus nccc(- 
feiic, utxcllacor ulcimani ftiam volun- 
tacciu coram certibws voce fua dccla- 
rcc, /. I^ac co^lti^m.t. /» prim: thi dutpy^ 

\ ■ . tamen tijtil'M praf^tthfu itjlator fuum ejfe 
teftamentum dixerit. & i» l jubemiu' C. de 
teftament. i. hac confrhfjiima.% at cum^ 
humaaa. C.t^niteftament.fac^ pojfrnt, 

6 lcem t qnod illi , qni de ulcima vo- 
luncace ccftimonium perhibcrc vo- 
iunc, tcftatorcm in con(pc<flahabuc- 
rinc, l.fi non fj^eciali. l.finfius. C. eod. tit. 
d'.tefiament. Corn.confiS tnti^p.pnncipa- 
ledubium.^vol. 2.Decitis confss^. incip.m 
cafu propofito. Has ramcn acq; alias id gc- 
nus folcnnicaccs in ccftaincnco coraiiv 
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a6Uscondcndoininimc neccflorias 
fe;difcrce afleric Vafquius ckfuccef. 
at.lib.2. § i^. nu. 2S. &% ij.n.ss^ add 
infupcrcjufmodi ccftamcncum vctud 
informc (uc ipfcappcllac)cnc rchcluju 
in ccrminis jurisgencium , acq; pra*ccr 
Icgitimam probatioiicm nuliam aliam 
foicnnitacem rcquircrc, legitimanij 
vcro probacioncm cam cflcaic ^qua-a- 
lioqui in adibus inter vivos idonca c 
idq'imuItisinlocisj:cpctic,&: tanquam 
novum&ucileexcollic, lih.j.^ 
2 nunus^ &f*-^^^' & in^.J4..n.j7.& n.fiyz. 
&'iniibj'^.2^n.j. ubi aic communcni 
opinioncm eirc, quojdjn tcftamcnto 
h(Xo apud adta judicis, rclaxecur folcn- 
nicas juris civilis. Cum igicur in Jioc 
ccftamcnconon ncccflc fic , uc ceftaior 
iaconfpe<flu ccftium vocc fuaultimarM 
voJuncaccmdcclarec, fcd qua;vis lcgir 
tiraa probaciofufGciat, videtur qeod 
criam abfcns pcralium iiJtiroam v^' 
hincaccm fuam adis manifcftare poJli 
Qiiin cnim licerjc manu ahcujus fi 
pca; inadibus inccr vivos probaci(>nil ' 
vim obtincantjnon eftamliigenduin_. 
Ec quod perindc /it, ucrum in e;u/hio - 
diccftamenco quis voce vivaan vcv^ 
Jicerismcntisfuae fententiam cxphcer^ 
raulcis oftcndic Vafquiii* iib. 2. §. //. 
num.sjf. 

Dcindeharcoj)ihiotniagisin fpccic 7 
probatur dodrifia Alcx ind.l. cmnitim 
ubi, cal. z. <verfi»gl. "c^erb. precibuf, poft 
Fulgof- ait , a<i hoc , ut ccftamcntumj 
corartn Principc factura ccnfcamr,flif- 
riccrc lupphcacioncm qux ulcimanij 
vt)iuntaccni concinct , cfle lcdlam co- 
ram Principc abfq; aJia confeclicne ce- 
ftamcnci, f^tyFcaddic Fujgof /i/ num^(, 
2. verf.Nofa primo &c. quod cciam fuffi- 
ciacfi ahus ejufmodi prcces fivc fuppli- 
cacioncm oftcrrcc voluncacc &: man 
daco ceftacotis* 

His cnim vcrbis diliicide doccnr^ 
quod tcftam entum alibi conditij 
&: deinccps IiterisfuppJicibus cciam 
abahoquam ccftacore dclacumPrin- 
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dpi jpcrindc habeatur, ac fi coramj 
Principceflccconfe<n;ura,acpropccr- 
ca labliftac. Ecfi hoc obcinct in ccfta- 
mcnto coram Prsncipc condiro,idcm 
cciam juris cric ineo, quodapudadla 
cll conficicndum,cum httc duo ccfta- 
mcncorumgcncraafquiparcncur tn 
l. omnium. 

Tcrtidhunc Cafum no/lrum plane 
dcfinirc vidcncur vcrba fupradidx 
ConfticUcionis, dum in tinc ftacuicur ) 
Si tcftamcncum abfque ceftibus alibi 
confcClum& dcinccps apud ada dc- 
poficumfucricquod if^iid pcfindc» 
ac ficoram a£^is Condi c ii m cdrc, Juris 
vigorcmhabcac: Haec cnim vcrbage- 
ncraliccr fiincconcepta, neq; dirtin-' 
guunCiUCflttfi Ceftamentum a ceftato- 
rc coraitt dcpon.uur,an veio hoc Hcc- 
ris cxpcdiartir, p.irii^itur efl , nt ^ene- 
raliteraccipi-mc.ir. l.fin. iNfirj.C.d: do- 
tis^r0mifi\i.i.% ^CfJcruliter. dc leg. pr.tfl. 
1. 1. infn.princ. C)iu in fraud. creditor, 
Nam ubi lcxnondiftingvit, ncc nos 
^illingvere debcmus,/. deprecio.dcpu- 
hlican. l. 2. §. i onvemre. de Jndic. l. (juos 
prohihet. Dc fdjlnlando /. item aptid La- 
h€onem%genn\i'.itcr deirjuf. 
* Scd magis f cui vcrba difpoficionis 
convcniunt,cidem etiam' uc ipfa co»- 
vcniatdifpoftrioncccireefl, /./.§• lo- 
ij/iitur.dcMj^yJir.jt. convn.l .f .^ Trtim. 
dedamn. infeiio. l. Hos acaff/.tc^. omnib. 
dcaccufat pr^efercim quiaaO:us difpn- 
fitionis . de quo loquicurdi^a confti^ 
tucio, non ncceflario rcquiric , Ik qins 
torjmaliquidofferaCjfcdliterisciiam 
ab abfence commode cxpcdif ! potcft. 

Deniqi huic opininni vcl idco ma- 
jt^ adfbpulandum vidctur,quoaiarru 
racracionculcimxvoluntatcsdcfun- 
ftorum confv^rvantur. 
p Indubiisf enim quacftibnibUsilla.* 
rentencia potiflimum cft amplc(ftca- 
da,quacen:amcnta defendi atcj; fufli- 
nef i pofllmt," l.fi p.irs de inoffic. tefta?n. 
c. fin.dcrcjudic. quippc cum Rcipub. 
inrerefl^ncteftamcnca rumpantur & 
invalida rcddantur, /. ^zd negarcj. 
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b)uodftis>de impuh.& aliis fuhflit. Ubi 
fjaf. infecundo notah, phirain hanc fcn^. 
tcntiam congcfit , rcfcrcns intcr aHa.» 
di£tum Andr. Barbat. quoduc dcfcn- 
datuf tcflamcntum, potius fic am- 
plcclenda fmgularis alicujus opinio> 
quam crcbrior Intcrprccum fcnccn- 
cia. Idquod cradicBarbttc:^^?;?/?/. ^.//r- 
cip.fctiptum esl pr<xciare coL 2. vol.i. di- 
ilum hoc tanquam novum plurU 
rhumcxtoIlcns,pIuractiam adducic^ 
Dccius conpl.11 incip.Etprotenui mfin, 

Vcrum utut hacc fcfc habcanc, noi 
tamcn contra arbitramur, ccftamcn*^. 
tumdequoinpropofitoagimus, mU 
nimc pro ccftamento cordm a^tiscon^ 
ditohabendum,atq;adeo ob tcftium 
dcfcdum jurc non fubfiftcre. Nam ad 
hocut tcftamencumapudadia vclco- 
ram adis confcdum cfic ccnfiratur * 
atq; hinc robur accipiat,ncccfle cfl: uc 
tcftatorpricfertSjCoram a^Hsfivc pcr- 
fonis a£la rcprartcntantibus , vci rcibi^: 
mcntum conficiat,vel falccm dc ccfta- 
mcnto alibi condito voluntatcm fu- 
am manifcfte dcclaret, prout hoc non 
foli\m ipfa re£H fcrmonis racio dc- 
monflrat,fecundum quam coram vcl 
apud aliqutm fadum dici non potcft, 
qaod quis abfcns fccit, / coramTiti» 
Cittnihinot.de V.S. fcd & inlupcr dilu- 
cide probatur^^^cfbis l.fancimus C. de 
tefiamentis. Ubi Impcrator compa- 
ranshos duoscafiis, quando ceftacor 
coram ccflibusvclcoram adisabfque 
ccftibus volunCatCm fuam dcclaraL^^ 
rcquirit,utintcradta cam manifeflet, 
hxz cnim verba utiq; prifentiam ipfi- 
usteflacoris pr2fupponunc_.i 

Idcm fenfic Impcracor ind. i omni^ 
u)7:-, dum ibi hofcc duoscafus sequipa- 
racqiTandoCcftacor Si^xs vcl auribut 
privacortim fid cfl, tcflibus) mcntig 
llinrportrcmum publicavit judiciura. 

Nc^m hoc ipfo fatis oftenditur, 
qu?madmodum in cafu, quo tcfta- 
toi coram teftibus voluntatem dccla- 
rac jncccflceft teftes prxfcnccscflc»^ 
i i i 2 tc;l 
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Jcaettam tiiftacorcm in praclencia co- 
ram adlis dc voluncacc fua ccdan de- 
bcro» 

10 Nain ffquiparacorum f a:quiparaca 
folec cflc ratio, cinter catcras.de refrtpt. 
Cf^.detransUt.pralat.l. lUMtiAdl. Aqmli- 
ojn /. Nonpojptnt. deU. Fc poiica llib uiia 
& cadem dcccrminacioqc dcbcnc ar- 
qualtccr deccrminari, /. Jam hoc jurc^, 
ittpriHC.devulgar.& pMpUl. l. Haredita- 
tem C. deimpuh, craln* fnLjiitia. 
W Ncq; hic anxic rcquiro , uc hi f qui 
a£lis inccrfiuic, ceilacorcm inconlpc- 
du habcanc>qoemadinodum m fblcn- 
ni cc/lamcnco exigicur , /.// non JpcciaU, 
C. eod.(zd lalccm calcm prajlcnciani dc- 
ildero,qu?r adipfam vcricacis cogni- 
doncm eU ncccilaria,prouc dc hoc in- 
frapluravidebimus. ••>. .. 
i;2 i^c t Vizci ^lof. tn d. l omn/um 8c c]iH- 
dam Inccrppcccs cam (ccuci circa ia- 
Cecprccacioncm vcrbi Pnblicavit, va- 
riavcrincjcxiftimances quatcnus ad ju- 
dicem ret'crcur,non dc voluncacis dc- 
claracionc incelligcndum, lcddc pu- 
blicacioncccftamcnci jam cont'cdi,i/f 
qita m /. pidflicati , & in l. Tejlamenta. C 
eod. tit. ut flpparet e.xg/oji. -verbi Publica- 
vic, & quapost eam trudit Saitcetiu ihi. 
ix quo eciam quidam bcnc infuirus 
non dubiciVic ad d.gloji. addcre inccr- 
prccacioncfu iilam , qua vcrbunij 
PuhlicavUy exponic, rtMnifeJlavuMzcTx 
non congrkicrc. Ncnio camcnquila- 
ctnar lin^vai non omnino rudis cft.non 
vidcc, vcrbumiftud l'Mcav/t » non_j 
Iplumquarcugeiad pcrlonas ccftium-», 
fcd & quacctius ad adla refercur , rcdi 
pro voiuncacis declarationc accipi, 6c 
hoc verbo idcm fianiticari , quod in d. 
ISancimtu , Imperacor , mamfcfhrc»» 
dixic, Idq',eciamrcnlic Barc ind.l o- 
ww*wirdum rc fpondcndo ad d. l. tejla- 
wf;?r^,dillingvic inccr ccilamcncum_j 
corama(Clisconredum & ahbicondi- 
tum, deinde vcr6 coram judicc pubh- 
cacura,innucnsnimirum verba hujus 
tcxcus minime dc pubhcacionc, do 
c^ittd. /. 75tf^w;z/^,accipicnda cflc. 
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fed pocius dc voluntatis declarar 
quic ad ccftamcnci confedionci 
neccliaria Ec Barc. fcquuncur Bs 
Saliccc. ibi codcm modo dillins 
ccs inccr pubhcacionem ccAar 
confcdi & ipfiu* cc/lamcutA ci 
dionciiij. 

Dcindch^cfentencia probati 
tionc qua: efficit,uc ccftamcncui 
ramaclis condicum lincccAibus 
/jftac.Nam cjus hanc rationcm tr< 
ImcrprctCb in dj.omn/utn i quia v 
niilc cll coram adis fcmpcr ad 
muicicudincm hominum hdc di 
rum , qui dc ulcima voJuacatc ccf 
ris ceflimonium perhibcrc pofli 
/. indonationihui. C dedonat.flo/s.i* 
C. derejndic. (jr probatur in a. /- on* 
ihi toto jure tejic» & thiudoMeis teJIih» 
J/f approhare j uz proindc qui a^is 
^ui iaccrdle fbicnt, tdlium Wc 
fuppJcano. 

Quamobrcm fi ccftimOnioTbo 
mam voluncaccm contirmarc dcl 
omnino nccelVccll, eos ccftacor 
tcitamcncmTi cojidcijci vclialtcm 
mam voiuntaccm dccJaranci , pr«" 
tcsfuille atquc ipfura audiviflc. 
ftracnimahoqui confideratur eo 
pryfcntiainiisnc^ociis, quxnor 
ram ipfisfcd incorum abfenciagc 
funt.Cum ncmo dc eo^quod non j 
prioicnfupcrccpic-, tcllimonium 
hibcrc ponic. Idq'i in tcrmmis c 
ftionisnolha: diicrcis vcrbis aflcr 
BAd. /n d./.omniu^ in pr/nc. ubi ait 
ftamcncum factum coram Princi 
vciad^is duobus ccftibus probarij 
fc, ica tamen ucreddant racioncm 
pUccm fcvlicccadus cui inccrfucn 
iccm nocoriqcacis , quia cora Princ 
F.cficduplexracio dcbcc rcddi; 
Ae vericacis &c nocoriccatis^nificj 
probccur,inquic, fubftancia non 
ceftprobari cjustjualitasfciliccc m 
rictatis. Undc pcr vifum nunqua 
poccA probari notorium pcr cum> 
noB vidicfadum^ Ha;cfiald.quibu 
ti^idoecre voljuic>quod De«eilc iic c 
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^ui dc tcftan\cnto coram con- B4ri^i»L MdmonenM Jejmrejnr. oUrad. 

dico rcftimonium darc volunc , dum conJiL C0L2. PduLde Cdfiro conpL 

Snando ccftacor voluncaccm fuam dc- vifi quodam tali tfUdU froceJfu.coL i. polf 

«ravic,a<ftis incccfuiflTc, & quod adco medtum & confiL 299. vifit tnquifitione^ 

cciam rcquiracur > tcftacorcm apud fuprafirtpt4coL2.circ.med.voL 2. referp 

adlacomparuirtc, & mprarlcncia co- Crd-vett.confiL6.n^67 & confiL^i.num.^, 

rum,quia<^isinccr(imc, voluncaccm ^confil.n 2^^.13. Acquartdononipfc- 

iuartl dcclaraflTc. Nilicnim hoc fiaLj, mcc ccfUcor coram adis voluncaccm 

uciq; a<ftorum ccflimonio ccflamcnj- Tuam dcclarac, fed cam nianucancum 

curti filum non magis confirmari po- fuaconlcripcam litcristransmiccic ad 

tcricqaam ccftibiis ca probari, quac ada,iiliqui curaadlis intcrfucrunc, dc 

ipfisabfcncibusgcfla func.Nam fupra hac ulcima voluntatcahud fcircnoiij 

didJum fuic , quod ccfi ccfles hoc cafu polluncjquam cx hccris iihs cognovc- 

non ad {blcnnicaccm rcquirancur , ca- runc, acqi adco fcicncia corum lolis il« 

rteii ad probationcm fmc ncccHarii. hs liccris nici ciii:. 
QiiTfC nccclTe cft ctiam uc omnia ca.'* Ccrcum cft auccm folas litcras uki* 

quai ad lcgitimam probacioncm aho- mam voiuncaccm fatis non probard^ 

qiiidcfidcrancUr, hoccafu inccrvcni- ufqucco>ucncccciamin illis cafibus, 

ant& quodadcoadadciis , quar aho inquibusomhis juris civihs folcnni* 

irtJocoge/lafunc, ftdemfacerc noaj cas cH: rcmilfa dc ulcima voluncaro 

porfinc. Fc hoc eciam fenfic Vafq. de fidcm faciancj uc fupra dc rchdlis ad 

fucceff.credt. iib.3. %3o p/rrt.i. n. s^. dum pias caufas diximus^confcqucns igicur 

ibi irt Cafu fimih , quotcftcs ad folcn- cft,criam cos,quiadis ihccrfucrunL-.* 

nicaccm ncccflarii non cranCjaic,quod & htcras illas icgcrunc>ulcimar volua-» 

tiVi non rcquiracur,uc ccHacor in con caci tcftimonio luo robur addcrcnon 

fpcclu fueric cc(hbus,necefl^ tamcn_5 poflc. Alioqui cnim fcqucrctur, illos 

/lc, uctcHamenrarii ccftes futficienccr admicci, quorum aucorcs repcllun- 

intcllcxerinc , quidaceftacoreageba* cur, & ut inquic Cravccca i/i d. loco^ 

tUr. Scd quando ccllijcor abfens ce- quod raajorcm fidcm faciac cxcm- 

ftam«ncum fuum conficic, qui quarfo plumquam onginale, idquod jura-» 

illiquiadisinccriiinc, incelhgcrcpof. fupra addu(fta abfurdum cfle repu- 

(uncquidagLiL-,; canc, idcoqj minimcconcedendimij,, 

Accedic hifce ccrcio f alia rcllimo- /. /. undeijuarttur dePuhlican. L nanut 

hiorum dicendorum rario Nam quo- abfurdumjuncfal. pracedcnti. de bon. li- 

iicfcUnq; reftimonio ahcujus qiuppi- bert. Lfcire oportet.^.aliud.ubi not. Ba/dus 

am comprobari vci confirmari dc- de excufat.tutor. 

bcCjpocifHmumconfidcrarur, undo Quarco f hanc fcntcntiam pluri- 14 

quis ncgo jii iHius noticiam habocnc, rtium adjuvac,quod rcgulariccr folcn- 

& fi illud, quo fcicncia cjus nicinir, nicaccs,quieadccftamcnti confcdio- 

nonprobac, ctirn ctiam fuotc/bmo- ncm rcquiiuncur,ip{am ccftacoris vo- 

hio nulla fides adhibctur, c. licet ex lunciccm pociinmum refpiciunc, uL» 

quadam, detefitbus ,v\^\ ccxcus rcqui- vidclijcc rcmoca bmni fraudis lufpi- 

ricjucaucores a quibus quis aiiquid co- f lonc , dc hac voluntatc tcftatoris di- 

gnovitjfinc fide dicni & omniexcc- hicide conflcc. Ideoq; non rcfcrr, 4 

pcionc majorcs, addens rationem_<: quoVclquandocc/lamcncum fcriba- 

Quoniam facis videcur abfurdum il- tuf,VelconficiatiT,mod6 cefliator co- 

losadmitci ,quorum repellunrur au- rani ccflibusexplicavcric,ea,qu^ dc- 

thores ytdemprobatur :hc. fr.itcrmtat;^. fcriprafuac incharcaaliqua , fuam ul- 

dehxritieUcnullHs, j. quajlton, 4.. notab, timam voluntaccm concinere^ /. hac 

ii j eonfui» 
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confuhipimA C. de teJlimeHt. confra vc- fcfli oncm rcquiruntiif , Ttoifi 
roubipropccr uniusfalccm tcftis dc- charcamip(am,inquatc/lamcn 
feclum dc illa Vdluncaris dcclaracionc cft confcnpcuin , quara ccAatori 
non raciscOnft;ac,cumfcripcuraipra-^> ciaracioncm jquahaucfuani iiici 
quancumvisalioqni folcnnitcr confc- cflc voluncaccni cellacus fuic , co. 
dta ccflamcnci vim noB habcc, tfiitnus ncrc , & quod adeo omnii vis s 
C.eod.tit. "^'t'^ robur ccftamcncun co coniiftai 

Hinctctiam ncccfl"cnoncfi,urcc- dc iila voluntacis dcciaraci 
ftcsrciantca,qua.Mnccflamcnco con- conftct_>. 
fcripca fiincftd fufficit, cOs pnrfcnccs Ncquc f fanc mirum , cnm o 
audiviHc, quod ccflacorad quandam tcflamcncifubfl:ancia in voluntai 
fcripcUram ccflamencum contincn- ftacorisconflitac/./.^^/r ^^//j*»! 
tcm fc rcculeric, acqj adco hoc ipfo vo- incondttiombas. decondit & dem^m 
luncaccm luam dcclaravcric, /. Ajfeto- Mirianus Socin,c»nfil iS3. num. -y.t 
to. dehxred. infitt. l.fin. C.de Tideicom- laihViiic\musdefitccefi.cre4t.p4rt. 
mifi. Lftit 4 firij) firo.de condtt. & demon- i.%.2.nMm.B. ubiindcaicquodct 
Jiral. uhi hocnot. Bart. & Bald. ijuos re- flamcntum omncm Iblcimicacci 
fcrt Alex. confii.tytf. incip. Vtfo procelfn mncmq'; formam cxactillimc ha 
nu.S. vot.i. cumaltis in hanc fintentiam^ ric, camcn nihfl valcac , fi non all 
adduciisper Boer. decifio 240. num.s. & 6". tc/lancis volunras. 
Parifcon/il. tp. nu 12. drfiq.^vois. ul>imit, F.x t quo cciam communiccr 
hdccommtiniiertenerii Covarr.in c.cum dicumcfl, quod ccflduobus ccfl 
tthi nH.s. extrem.de tefiamtnt. ufqi co, uc comprobari poflic , condicum efl 
liccccircaipfamfcripturam ccflamcn- ftamencum, camen dciplavolur 
tinullcefucrint adhibitac fblcnnicaccs, ceflacoris , urpocc in qua ccftanr 
fcd cefl:amcncum a privaco quodainj fubftanciaconfiflic, nonnifi nun 
iineulla folennicace conlcripcum fic, ccflium ad confcdioncm cc/lam 
fi cafncn ccflcspralfcnccsfucrintccfla- rcquifico doccri polVit , ut muitis Oj 
cori , quando ulcimam fuam volunca- dunt Bart. Jaf cr Dd. tn l. 2. C. de bt 
tcmcharcaillaconcineri dixicacquo pofisjf.ficundum tabui. , 
hincapparcac, illamipfamfcripcuram Qucraadinodum itfirur omnis 
tfTc dc qua fcnficcum ejufmodi ccfla- lcnnicas iplam ceflacoris voluncac 
mencum jure fiibfilLu, docet Bart. in uc dc iila cvidcnccr conflcc , rcfpic 
d.l.[iita(cripfero. Paui. de Cafiro ini. ha- &propccrea rcquiruur , uc volu 
redes paiam in princ. Dc hare. infiit. dr in tis dcclarationi accedac , ica vcl vn 
d. Auth. ^odftne. uli cttam Jaf.& Nat- me neccflc cric , uc etiam adlorum 
tainquafiione ti. Socin. confii t^2. incip. Icnnicas, qua: in viccm aliarum 
Reverendepater. Acq; ad hanc quidcm lcnnicacum lucccflic, tum pociflim 
volnncacis dcclaracioncm idem nu- adhibcacur, quandoquis ulcimam 
merus ccflium dcfideracur, quialio- am voluntacemdcclarac. 
quiad ccfl:amcnci confcdlioncm , ica Scdquando tcftator tcflamcnt 
utfi dc ceflamenco folenni agcrccur, afcconicnpcumliccriscantumadi 
ncccflarius cflccnumcrus fcpccm tc- rransmicricuciqucpalara cft,aCtor 
{k.mmid.i.fiunti4C. de tefitbtcs/mtCTM' folcnnicaccm non quidcm circa ■ 
bcros vcro duo ccftcs fufficianc </. luncacisdcclaracionem adhiberi > 
Auth. ^^odftne uhtlm not. Dd. & ina- tantum fcripturae confeclx& poltn 
liia locis iupra addudis. dum infinuats acccdere , illam v« 

Ucproindccxhifccmanifcflum fit ipfam voluncacis declarationcm (i 
folennitaces , quar ad tcftamenci con- liccris cransmi/ris niti. 

Hi 
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Hirceauccm fblisliceris voJuntacem 
Ceftjcoris lacis probari non pollc cx- 
tra omncm concrovcrliam porituiTL» 
cH:. Non igicurmagis liccra: licc, uo 
voluncas celtacoris corartiaciiidccla- 
racj,acq; acico ccftamcn cum apud acla 
confeihim circ ccnfcacur, pra;llaro 
poccriincCjUam Iblis iiccris ultima vo- 
luncas ccllacoris icgicimc cotici* Cum 
uc dictum cll , Iblcnnicas ccltanjpntu- 
rum accj-, hinc cciam adorum folcii- 
nicas circa iplam voluncacis dcclara- 
cionem,q'.\Mn conhcicndo ccllamen- 
t^i pocillima^parccs obrincc, maxime 
ret j'iiracu r. In propofi co vero celtacor 
Iblisnceris nulia adhibica iblennizace 
vi>luncacem fuam dcclaravic, &qua; 
dcinccps (cripcura: iransmilla: adoiu 
folcnnicas accclUc,potius licens crans- 
miifis nicacur, quam utaclis uoccri 
poffic, lircristransmiilis voluntactwm 
tcitarorisconiiuerit ^:.,, i 

Qiiinto ccftamcncvjmhoc manutc- 
Aacoris fmc folcnnifatc conlcnpcum, 
& ad aCla cransmillum , pro co habcri 
-K non polFcac li coram adis conrcctum 
ellct , probatur autoritare Barr. L 
emni/inty dum ibi dirtmguendo inicr 
tdiamcntum aiibi confcctum & adis 
infmuatum .Sc inccr ccllamcntum co • 
ram actis conliciendum ccxc. ind. /. o- 
mt7iamy inrcrprccatur dc teitamcnto 
coram aclis conrtcicndo: hoc cninij 
iprodilucidclenfic, huictexiui locum 
noncllcin tcUamcnto aUbi confcdto 
iScdcinccps adis oblato. Idqjclarius 
docuerunt Bald. & Saiicet. ibi, qui co- 
dcni modo djltinsucntcs intcr tclta- 
m;;n!umcoramactiscondicum & ali- 
bi ounfcLtum, difcrcc al]erunc,fi ccfta- 
jjmcncum alibi condicum &: a(ltisinfi- 
nuacum fueric , quod cunc nccclle /ic_. 
fcpcem ccftes fuijlcadhibicos, &addic 
ibi Bald. rationcm , fi enim non cencc 
principalc, non cencc eciam infmua- 
tio. f-liiodtamcn intciligcndumclt:, 
li ablqi uiccriore voUiniacis dcclara- 
tionc infinuarecur ceftamentimi.Nam 
ii ] n ipib adu iniiauacionis ccftacor co 
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ram a^is prxicns (ignificatrec > in fcri- 
pcura infinuara ulcimam fliam volun- 
caccm concincri,^! ahoqui ilfiiqui 
Q(!!tisincerfunc, dc iiac voluncacefacis 
conftarc poilcc , cum cadcm raciono 
cjusmodi ccftamcncum fubfiltert L-., 
qua iliud valcrcfupra diximus ,quan- 
do ccltacor rcfercns fc ad fcripturam 
minus foiconcm voiuncaccm fuainj 
coram cc/tibusdcciacavic. Nam.cur 
voluncacis dcclarj^cio coram atflis non 
candcm vim habcrc dcbcac, acfico- 
ram ccilibus Ctfcc fa6ta,cauiajurta nui- 
laliibcllc porcrt. Ncq; cnim idcp ro- 
quinmus ,eum coramactiscomparc- 
rc,dcbcre,quodACv:cl]clit,ucibiAilti- 
mam fuam volutuaLcm conliciac» fed 
fuliicicc, quod prarltns dc ccltamcnco 
fuoccjam aiibi confctto voluncacem 
fiiam coram adisquovis modo decla« 
rtu^. F.( hoc cft , quod in fine Condi- 
cucionis liipra adduda: lancicur , fi ce- 
ftamencum alibi fine ccRibus confc- 
dium apud adta dcpooacur, quod cuna 
pcrindc valcac, acficora.madiscon-> 
fcdum clfcc , prouc dc hoc iufra lacius 
videbimus. 

Dcniqi fi adrnictcrcmus, ccftamen- 
tumfolis liccrisjudici oblatum inflar 
ccftamcnci apudadta confc^ihaberi , 
mulcis fraudibus fcncftra aperirccur 
Kaccnimracione falia& adulccrina-» 
icltamcnta pro vcris faciie adis fubji- 
cerencur &: obcrudcrencur, arg. Auih. 
dciujtrumcnt. caut. fid. infrin. Cunij 
camcnadcjusmodi fraudcs evicandas 
ramccitium quam eciamactorum (b- 
lennicas ad teftamenra potiflimunij 
rcquiracur , utprdatur tnl. jubcniHs. C 
de tejlament, & tn l.fin. cap. dc fideicom. 
Non igicur hoc admicccndura,quippo 
cum alioqui omnis ccfl:amcncorum_» 
folcnnicas mulcis vigiliis exco^caca^ 
acqi invenca faciic fubvcrccrecur,r*»- 
tral. fttjuando C. deinoffic. teftament. 

Kxhifceicaqi omnibus finchaefita- 
cionc concludo,ulcimam voluntacem 
a ccfiacore fua manu finc cc/tibus 
confccipcam , & folis liccri» adtis 
1114 obia- 



i«© L I B R t T R R T I 1 

oblataiii'» pro ceftamencoapiHladai ric»utce(lef iDcdltgBhr> quid ccdaror 

confedo ndmtn^ habendahi , ncquc agat. Oftendrmosautem rupra , r.ifi 

adco tcftimcnti habcrc ^oflToi tcftatoif corama^Vis^prarfcnstucnCsde 

fupercftmodo ucaci ca ref|iondca- voluncare cjusnon lacisconftarcpol- 

mus, qu:r fupridubicacionismoven» fc. QuarchEecgcncralisdodrmahanc 

• dsegraciafucrnnccon(ldcraca_>. fblcnnicaccm minimc cxciudcrc pO' 
tZ Ecquodtaccinctadca,qua:cx Vaf- tcric, prarrcrcim verocum ipla naiurar 

quib addud^L funchaudfcioanillific hs ratiohoc cuivis facilc pcrlu^dcar, 

adftipulandum , dum ica gencraiiccr qucm dc ncgocio (cabfcncc gc{lo,& 

concludic^ In ccflamcnco coraip adis cui is non ioccrfuiCi cedimoiiiDtD ccr- 

IgDilcleiido ' omokiA Ibleniiitacetii 'p»- Cum perhibiBre h<»ti pofle , uc proihde 

• m di^filhtemiiSkniLt^ licec jus gchcium tanccini ccmiidcne- 

imicbni iolennicacem jdrisEenciuiib* musicaioenAihikMninusihteftamti^ 

Kaht edt hoc qotdem fiicile tonceda- co coram adis condendo pr^lcntiiL» 

nfQii hoA necefTe cfTe ceftium folemii- teftatoris heceflariarici Prarccrea mac 

tacem , 6c quod adcoceftiumvicenij ' res iefe circaibienniratiim remifno- 

ipia^dsiruppieanc/TamenqdoddcLr hemhabedc^ maDifeftumeft. Vaf- 

ccceris prancre^. quid i^emtfTdm Alj » (^omm loquide ceftamenco apud ft£U 

hu!faIegcprobatur,fcdpotiusadvcr- confefto. Fuic autcm fttiii^ nobibb- 

(acur rcgula d. Lfi quando. C. de inoffic, ftcnfum,ulcimam volunratertij de qua 

teflam. Rtvidcncur eciam rcpugnarc^ in propofico loquimur , minimc ha- 

vcrbaV./. omnium ibi: (iciaiianocere bendam pro ccA^mcnto coram act} 

non poffunt-». condico. Ouare dodrma iftaad pro- 

£x cjuSb. not. JaC ibi , quod cexCils poficum hon percinebic. Non c»as 

ilie dtipea(ec ttociam circa iblennict^ eiiim-&iilldrfiuicqualitaccs///rri;K». 

cesTeqdilttaiihceflSmencotpuciiotrca %.fimiimdk^MiH§m.wtft,l,ejmrjm'm» 

&omc^m celtium;& quod fincro^Ki frtwkm* vdif^^^adfi fhpitUttu,fi<grt. 

dcietitapublicadon^m^j nojaaucem in /«Aift Ncq^ (equicur,in Cehamcntt) co- 

' caecerii , addehs qiiod M^ularicer di^ ram a£hs cohfeQo non ref^rk>iiituM 

T]^' ]Q)eniacio f fit^ circa uhuih ctefe£fcdm Iqiiis liceris ah vcro vi va voce vohit- 

noiTp^orogetilr ad aliuih , «/m^. Bdtt. cacem fuam cxprcireric* Erg6 fi ableis 

im /. 4.'fefr iUitm text. de i^at. f^kfiand. liccras ad ada miccit, perinde liabetttt, 

Ideoq; etiam ex Inccrprctibus ncmo acficoram a6listc{>.TCus fuifltt. Sutit 

icagcncralicerdc foierinicacum remif^ cnim haccincer fc divcrfiflima: Nctu 

fiortc locufus cfl: prafccr Va(quium , igicurabunoadaHudrcftcinfernpo- 

ut non immcrico dixcric Uh. 2.%. z.tt. tcfl:, /. nctj. natalcs. C. de frobat. l. njttm- 

hocfuumeflciuVentutllj. ' rdUter.%.nihilcommune.de acquir.fcjjljf. 

Deindcdacoharcicagctieraliccrvc- clim prxfcrcim plurimum adverlch- 

raeffc,ucnonvaldcrcpugnamus, ca- currarioncsfupracohfldcracar,qua.*o- 

mcn cas f folcnnicaces, qusc ad iplamj mnes ti niblaM? cilc cebfcrcncur> mul- 

rdvdriiacbmco^olceadam^the- mj|b^rpeclaliAdrcal)aii6cefttinenn 

ceffiffisBinceftjimenldapudaidacoh- cottfir^Hohem ccihctttitrenclaMr^ 

debdb.ihinimiremil^ ^.Ciit(i§titpromtfi, . ^ 

' tor « ncicbm Vfdqains hUntoffMt^ t)ci;Qriaiiyeto Ak£ tom fqtudciDsi 

. *dam/r^.^.S./^im(.it>.afimticit^C!e^ iria^pri>eibdici qaaadoCeftacormRi» 

cnm in qaft[ii>£ ceftamehCo celbnu «oram adis pririehfi eft* oc devoiufi* 

• ffliahs idoheum cfle , clatius appa- Isueipfius cerc^tfooftare pofOc; Mafli 
recezverbisejufdem fupr.in(ecuhdo jnm nihiircicrt, utrum tcriamcncil^ 
{^iicbhiencoaddtt^t quibas requi* aoresfiipplic^cioneobi^ reciccau'* 
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an vcro alioqui tcftamencum corara 
atltisconficiatur. Acquando ceftator 
abfcnscft, &literas adadlacransmic- 
ci c, res aliccr lefe habcac , uc apparct cx 
racioyjbus fupr^ addudlis. Neq; Alcx. 
artcric , hoc caiu liccras cransmiUas cc- 
ftamcjici inftar habcrcfcd tancura du- 
bicac, an neccHc ficuculcrarupplica*- 
tioncm oblacam Principi , dc qud/«i^ 
i.orHuiiwt^ ncccrto fic, uc ctiam celta'- 
mcncuna coram Principe conficiacur, 
proLic vidccurrcncire^^lolli ibi,&con- 
ciutlicrufticcrc,quodiLipplicacio,qua: 
ccllamcnti ccnorcm concincbac, Jeda 
iar coram Principc absq; alia conte- 
tlionc tcftamcnti,ncq; inc^n apcric» 
utrum prscfcntc an vero abfcnce cefta- 
torc hoc fiat. Mcrico igicur exratio- 
nibus iupra adduclis boc co dc cafu 
inccHigcndum , quando prarfencccc- 
ftdcorc reftamcntum le^icur. N.miij 
quod Fulgofius iniupcraddit , (ullicer 
rc,fiaHusoftcrrccpr.ccc5Voluntacc& 
xnandaco ccftacoris. Hocliquiuemco 
dc cafu , dc quo Alcx loquicur, ica in- 
rclligicur ucnon ncccllcfit, quodtc- 
/lator coram vcluncatcm luam dcclar 
rec, rattonibusfiipra aaobisaddu^is 
facild retutari poccft. 

Krcum Fulgofius profentcncia fiia 
iiihil ul!cj^ac, aucoricas ipfius parum^ 
momciJti habebic , cumDodori in^ 
lcnccntium f lliam nihil allcgauci nuU 
Jafidcs fitadhibcnda,quantumvis ct- 
iam niagnse fit aucoricatis, Bald. inl^ 
He(piibL c. cx ijMibtfs CMuJis mAjor. Archir 
diACont^ in c. mlite timere.ii.cjuajlto 
Hippolyt. deMarfd. conf tjfi. usqi f «dco, 
utncc criam communis opinionislci- 
gum tcxcibusdcftitutar uUafitduccn- 
xlu racio , /./•§• fd ne/^. C. deveter./ttr. 
tnucL L fi (pns. de condUl. indebit» J^ftf* 
Auth.No^if inian.22. C, de inoffic. tefta^. 
tneuto. Panor. in c. Capellanf*s de Feriii. 
fcd iili potius t lcntenciq inhgercndum 
qu£c mclioribus ac firmioribusfulci- 
tur rarionibus , criamfi vel Impcracor 
jpfemcc in concraria fic fcnccnria, /. 
^miims de minoribu^s AngeL confil, lyo. 
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Sanciifima (jr iUufiTifimM. fiecittsconfiU . 
4gi. nu. 12. Thom. Grammatic. 'voto ^i.n. 
10. Ncq; ahquid f ad propoficum facic, 2^ 
quod Fulgoliconfidcrac vcrba / / 
mnium, cciam aglols.T^ri^. tejhii. ulLir- 
pataibicumoblatasprcccs (ccundum 
voliintatcm dcfundi idoncis tcftibus 
poflitapprobarc, indc coHigcn.s, qua- 
iilmpcracor his vcrbisfi;ncK'c, haTC- 
dem aliis ceftibua quim qui oblarioni 
prccum inccrfucrunc,probarc dcbcre» 
prcccs iufas fccundum volUi CaterrLi 
dcfun^ti obiatQs fuifl'c,atq;adcohcc 
ipfo prxfupponat, non ipfum tcftaro* 
rcm preco ebcuhfic, (cd aliumipfiuj 
noniinc, cum f' ipfcobtuliflct, norij 
cflcc ncceflc probarc prcccs oblatas 
fecundiim vA>luncaicm dcfun6fi,fird 
alioqtii dc voluncacc cjus his,qui Prin- 
cipi pra.*(entcs fiierimt, (atisconftarc 
poiicc. Ica cnim , ni fallor, cx illis vcr- 
bis argucrc voluic T ulgof fed magis 
acucc quam vcre. Nam Impcrator ibi 
quatcnusloquicurdcprobacioncprc- 
cum obiatarum,minimcfenficdcahis 
ccftibus> qui ad voluntatisprobario- 
ncm ncccflarii cficnt praetereos , qui 
tum cum prcccs oftcrrcntur,ipfi Prin. 
cipi pracfcntcs cficnc, (cd porius hoc 
inccllcxic dc illis ipfis tcftibus, qui 
Principi oblationis tcmporc aftitc- 
runc, acq; hinc ha.'rcdcm fccurum & 
ab omni probacionis folicicudinc Ji- 
bcrum efi'edcbcrcaic,cum prcccsl©- 
cundum voluncatcm dcfuniib oblacas 
idoncis tcftibus, id cft, illis ipfis qui 
cunicum prcccs oftcrrcntur , prjcfci»- 
tcs apud Principcm fucrunt , probare 
poflit. F.t hanc cflcycram horum vcr* 
borum fcntcntiam , nonfoliimcxroii- 
co contcxcu ilJius lcgis apparct, qu* 
juxta vcriorcm opmioncm in tcfta»- 
mcnto coram Principe condito prqtcr 
cos> qui cum Principi pra?(cntcs fiic- 
runcnullos alios ccftcs rcquiricprouc 
ncceflccfl^cc, fiquidcm vcrba illado 
prccibus nominc ccftatoris ab alio ob> 
Jaris inrclligcrcmus,fcd &cx co cvidci- 
xer colligitur,quod Imperacorait,fuc;- 

ccflTore 
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ccfTore oblacis prtcibus dcclaraco » 
harrcdcm pcrcimcfccrc non dcbcrc, 
& luijus racioncra fubjongcns addic, 
cum oblacas prcces lecundum volun- 
cacem defundti idoncis ccflibus ponTic 
probarc. Hiscnim vcrbis pcnicusfc- 
curum rcddcrc voluic haercdcm, nc 
dc probacionc amplius fic foHcicus, 
cumaJioquimulcosqui Principi pra:- 
fences fucrunc, ccftcs habcac, uc_* 
paulo anc^ dixcrac, coco jurc ceftc fuc- 
ccdac, fcdfi incclligcrccurdcoblacio- 
nc non ab ipfo teftacorc, (?d abalio 
nominc ipfius fad^a, ciim fanc hxrcs 
probacionis nominc fccurus non cf- 
fec, fcdinfupcr cogcrccur enefulici- 
tus dcprobando, quod prcccsman- 
daco & voluncacc ceflacoris oblacx 
finc_». Qiiod quia ncq; verbis ncq; 
mcnci Imperacoris , qui hafrcdcm ni- 
liil percimclccrc dcbcrc aic , lans con- 
vcoic, idcoincerprecacio iftaminimc 
admicccnda. Kftq; prarccrea circailla 
vcrbaconfidcrandum, quod Impcra- 
tor non dicic, hxres nibil pcrcimefcac, 
fi probarc poccric , quo eafu polfct lo- 
cum habcrcconfidcracioFulgofii,lcd 
.{ubjungcns racioncm,cur fccurus cire 
dcbcacaic Cum poflicprobarc,acq; 
adco facis dcclarac ex hociplb , quod 
Prmcipi prcccs oblaca; funcdc volun- 
lacc reftatoris facis conftarc, ncquo 
^Uamprobacionem ncccirariam circ. 
Ex quo candcm fcquicur, prcccsin_> 
cafu ilUus lcgis non ab aho nomino 
te^lacoris, fcdab ipfo ccftacore obla- 
m fuifrc.-Cumalioquidcvoluncaco 
acjos illis , qui tum pra:fcnccs fucrunc , 
jioniacis conftarc, neq; hi idonci cc- 
ilcs cflc pofl^enL, ucfiipra mulcispro- 
bavimus. Uc proindc argumcncumj 
Fiilgofii non (bium pcnicus cclfcc , fcd 
&cuntra ipfum rccorqucatuc &indc 
«lagis colligacur , in ceflamcnco co- 
Mtn pnncipc vcl a<^^s conficicndo nc- 
fldflceflrcuc ccfl:acor in prx^cnciaPrin- 
«ipisi&a^lorumcomparcac, &coram 
ilfis & cscteris aflancibus voluncatcm 
fuam tcilacam &m9nife(lam rcddat. 
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Porro quod accinct ad confticutio- *\ 
ncm Eledoraicm, in illa dc hoccan- 
tummod^ agicuir, an & quaccnusce- 
ftamcncum finc tcftibus alibi confi- 
dum, &apuda^^adcpoficum,pcrin- 
dc ac fi coram adis condicum ctfcc, 
valcac, &ftacuicur, illud cciamnulh» 
inccrvcnicncibus ccftibus valcrc, intc- 
rimvcrodcco, quomodo ccftamcn- 
cum apud ada dcponcndum fic , & ari 
ceftacor praefcns cum volun^cis fuas 
dcclaracionc hoc faccrc ccncacur, an j 
vcr6 abfens pcr liccras cxpcdirc qtfcac 
nihil decidicur,fcd dc hoc nc vci buni 
quidcmibirepcricur. Quarc id,quo- 
modo \^fcliccc ccftamcncum aUbi 
condicum , apud adta dcponcndunu 
fi c , u c pcrindc habcatur , ac l\ cora rrij 
adis confcdum cflcc, canquam pra:- 
tcrmiflum (ccundum juris communi» 
regulas dcftnicndum crit , Jirg. l.ficum 
dorem. folut. mdtrtmon. l. extfanette. 
condi^i.caufflidat. Fuic auccm fuprii 
nobis abunde oftenfum,quod ad hoc, 
uc jurc communi ccftamcncum im- 
quamcoram ac^iscondicum valcac.>« 
omnin6ncccfl'cfir,ucccftatorprarfcn§ 
voluncacem fuaminrcradadcclarcc , 
& quod hoc ab ipfo abfcncc Ikcrij 
commode fieri non poflit-,. Sccuii- 
dum hafccigicur juris civilis raCicHics 
confticucio provincialis pociws do 
cjutinodi dcpoficioncccftamcnci, ad 
quam Icgicima volnncalis dcclamtio 
acccflir, vcl cx qua dcponcncis volun- 
cacc apud ada cvidenccr conftcc, in- 
celligcnda cric, qu.imuC indc ad juris 
communis corrcftioncm infcrrc li- 
<5cac,quod ccftacoriiterisvoluntacem 
fuam facis dcclararc poflit. Vcrba-» 
cnim ftarucorum & confticucionum 
cx jurccoramuni inccrprcracioncm-* 
rccipiunt, c. *x fartej.&tyi net. Ahb. 
deverbor.Jignificat. c. caufam de dolo &• 
'contumac. Et ita funtaccipicnda, uc-.= 
quoacl ejus ficri poflHc, a jurc commu- 
ni non rcccdarur, c.cum diUciut.de^ 
confuetud. c. cum exfediat, M eleHio. lih, 
l. ). C. dcrtfixal. aOitn, Id quod iiL. 

propo- 



■ 



Qji s: s T I 

pro^ofico vcl idco wagis locum M- 
bcredebcc, cum camcx cituloquam 
cx toto contcxtu hujus confti cutionis 
dilucideapparcat, in ca, ut diclum c(t> 



Non rcfragancur cciam ca, dc 
ccdanicntorum fayorc fupr^addudta 
intx c Procf diMir cnim f ca, qua ndo du- 27 
bium utrum ccftarnciicum jurcv 



dccoduntaxac> an& quaccnus adcc- rubfidacnccnc, Inffrppo/Jto vqrocx 

ftamentuin coram a<ftis conficicndu racionibus paulo oiHc cr^riddcratistn 

icltci fmt neccllarii , agi , ncqj u)rra_f aperto cfl:, ccfhmiencum lilud voluii- 

quicquam difponi dc cartcri* , quxad uci^,-qux tamcn lioc ca'l. porillima^ 

ejfirnjodircftamcnrun:! fmcnccclVana parccsobdncc>nullam ccnam 6:lcgi- 

Nam vclhacracionccancominuscon- bu$ convcnicnccm li^bcrcprobatio- 

itjcuiio ittaad derogationcm corum , ncra, acqjadco manitclio viciolabo 

quof nUoquiadcpjlamcncacoramadis rarc. Non igicurhicin inccrcisfcdin 

c<>?idendancccfl.ariafunc,tam concra ccrtisvcriamur, in quibusconjcciuris 

vcrba quam conrra mcnccm conAi- iocv,%noT\ tiY,Liil€aMttlU%.cMmimcr'' 

tuentis cxccndiporeriLj». • ' > bis L Aep itliter. de leg.j, l.ccntittMm^. 

t6 Tum t quia Sracu corum vcrba flri- cum ita. vcrb. ohligat. Ec ica ad hanc 

clcfuncaccipienda, neqjulcracafuiTi, coniidcrationcm in fimili rcfpondcc 

dcquovcrbafaciuncjcxtcndcndaryf^. Marian.Socin. rtf/^/./7^.»«r. gj uolum. 

glof. & Dd. in Ai*th. ^MMdciiqKf S C. Af 2. Dein4c f cfiamcncorum favoc can- 

ficroftnct. Ecclef. gbp. m c.cu^iente^^^, custjip.n-cfi>uclolcnni:acem jurccjvi|i - 

^^od fi pcr 'vtg'Kifdc Akoii». Uh. 4^ ^^xUi. incrQtJwtlam toUcrc pofl ; c , cum hoc 

L mdHit^MtH Wtium, coL s, uerf.fHti^)^ ip(o _^m fiis cc fta m c n i u r i; m r a t i o i n - 

qmfitAr. C. de Uber.^i^^ter. cMm-fifftii^li^t^ icrvierderctur ^ pr«fcrcim ycro quod 

.4t4dMBi6fcr.Jaf.Cfinfil. j^^.incip. Ahfilg^i. -accincc ad ca, qua; idcopociflliniim rc- 

voL 2 DeciMmconJiL <fjrfi.incip. i^ifte/e- quiruntur » uc rcmoca omni firauc^s 

ganti conftderatione Marian. Socin. covftL fulpicionc dc ipfa ccfl:atoris voluntaco 

jo Ktt.i2. dr^j.voL Tiim quiacafus ccrconobisconfiarcqucac, &quibus 

inSrntuco vcl ConfHcucioncomiflrus, fiiBlads voluncas ccftacoris anccps & 

ccnfccur rclidus in difpoficioncjuris - dubiarcddicur. Namfii^pca^i^bunTi^O^V:: 

communis, d.Lfcumdotetn.filMt.m^t- gulam c6 vircs fuas non cxccnderet 

trim. d. Lfiextraneiu. d^ -condict. caMftj» '^doccc CraVccca confiL 143. nu. icf, Pras 

dat. cMmaLtis additctis perTtraqitelL inl. tcrca tcfliimcncorum confiirvando- 

ji nnnuaro in verb.itbertis nM. 2. C.defe' 'tum i-aciocancum valcrc fionpoccds 

'vocand: donat. Cur enhn ca , qujccx- lit propccrca fraudibus fic apcricnda 

prclse non mucancur, flarc prohibcn- fcncftra, prouc concingcrcc , fi paflim 

tur, Lfncimm. C. detcfiament. 1. fraci- "pcrmictcrctur, (blis licefis ultimanu 

ftm:t'. C de AppelL Tum cdam quia_» fuam voluncatcmdedlal-arc. Norl f6- 

q'.!odefcimq; inlege velConftitutio- lOiTi cnim gcncraHccr craditum cft, ■ 

ne aliqua dc uno dubitacur , rclpcdu 'fraddibus obviandum cfic, /. infunda. 

ca'tcrorum habilicas piJtfupponicdr. dtfeivendicat. / y. §. /. deedend. c. exte.^ 

t. cfut in tefiamento de teftament. ctmjf- noYe. derefiript. Scd & magis in fpcciy 

•^miiihus. l^^cniq; fialicerdiccrcttil^sio*- in matcria ultimarum voluncaninij 

liinis rion folum ceftamciicot-uhri Icd hoc lancicum eft , pociorcm cfle dii- 

& teflimonio^^um dicetidorUitl ratib cendafin fanoncm eju$ , ut fraudis oc- 

juriscivilis fiipra confidcrata pcnitus Cafibncscvitentur.quamucccftamcft- 

, lollerccur, quod quia vcrifirnilcpon ra fuftincancur, quippc cum cx hac 

cft, ideo in hanc (encentiani Vcrbcll>- /bla rjffionc coc iblcnniraccs fincad- : 

conftirucionis minime accipienda_»\ invencK.quar finon fucrinc obfcrva- 

erunc, arg. d. i.fiquando. C. deinofftc. te- tze, tcftamcnca,quicquid favor corum 
fiamcnu . z . . alioqui 
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alioqui cxigcrc Vtd«tur > juris vigo- 
rcm dbrincre non poceriinc,/. J^/r^^- 
miu, C. dctejldmtnt. l. fn. C. de ftdekom' 
mif. 

Atq; ha?c quiacm fentcniia nonj 
iblum racionibus fupra addudis fir- 
matur, lcd & autoricacc Anccccflb- 
rum nofl:rorum,quifepius fccUndum 
cam rcfponderunc-». Nam ad d. l. o- 
mnium, fequcntia vcrba annotavit-» 
I>. Modcftinus Piftoris, Cum quidam 
in (criptura fua nominalVctquosdam 
li^rcdes , & addidiflet , fe in cjus rci fi- 
dcm pctiilTc, uc Scnatusfi^illumap- 
poncrec, Scnacuscf-, in fcriptura illa_» 
faterccur, fe figillum anncxiflc,ncq; 
tamcn de volunrate tcftatoris alitcr 
apparcrcc , fuic qujcfitum , an tcfta- 
mcncum hocvalercL^. Fc vidcbacur 
quodfic, quia non poccft Scnatum_j 
rogaflTc, uc figillum apponcVcnfe^j nifi 
coram Scnacu comparuiflcc , co- 
ram illis voluncaccm fuam dcclaraf- 
fcLj. Scd quia hoc in fcripcura nonj 
narrabacur, & forfican alius fuo nonii- 
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ncpocuiflrccimpccrarc figillum aScri- 
ba civitatis, vclConfiilc finccoulcn- 
fu Senatus, pucarunc D.Badchcrn6c 
D. Jacobus non (ufficcrc , nili alio 
modo&pcrccflcsprobaretur, ccfla- 
torcm i^fum coram Senaifi compa- 
ruifle, & voluntaccm fuam declaraf- 
fe, nc fiatlocus fraudibus, qua: alias 
facilc committuntur in tcflamemis. 
idco fccundum hanc fcntcntiam rc- 
fponfum conccpi Anno lyf^,. NVcnfc 
Novcmb. vcrfus Hciligenfladt. Hccc 
D.M.odcflinus. Kt mcnimicum An- 
no 73. poft Conftiturioncm cditanij 
Collcgium Scabinorum confulcrctur 
dc Tefl:amcnto, quod prius coramj 
quatuor tcftibus confedhim & dcin- 
ccps a£lis infinuatum&.figilloPrafc- 
(\\ illius loci confirmatumcrat> Do- 
minos vcrfus Walhaufcn rcfpondiflc, 
teflamcntum cjusmodi ideo nbnva- 
lcrc, quianonapparcbat,ipfum tcfb- 
torcm coram a£lisComparuiflc5cn/- 
cimam fuamvoluncacem dcclaraflc. 



A> tlt- li^ ijf .-ijr xcr A- i£r ijr • A> xfr> xfn \?f> - Av-A-, y9fi \9f^\?t l^^^l^f 
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Simonis Ulrici Piftoris Hartm, F. 



. . (a) Kandem quxftionem exami- 
nac Bamcl. MolL lih. i.femejlr. c.j. & eo- 
dcm modo decidit, etfi peraliasra- 
ciones , quas cum his confcrrc non^ 
pigcbic. Parensautcmdiu,antequam 
Ifcmcftria illa prodircnc , hxc confcri- 
plcrac, ncqjpofteaiis manuraadmo- 
vic-,. 

(^J Scquitur ThohUs No». % fin. 
ttum» 4. Limit. //. Injl, de Tcjlam. in ca- 



mcraquoq; imperiali&ufu&inpra- 
dilica paflim rcccpram teftatur Myn- 
fng. cent. <f. ohj.zfi. & noviflim e idc iiij 
lacedcfcndit Domin. Capfer.denumer, 
teJl.c.2s.fertot. 

{cj Scqmtur Socin.jMn. cor^f /jf»- 
iih.i. &:communiterDd. hoc tencrc 
ait Th. Non. %.fn. r:um. 4. 'verf.TcrtioU^ 
mitatur, Injiit, detefam. 
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TESTAMENTVM POSTERIVS 

, QViEDAM m I^RlORE tESTAMElSrtO^^m 
jiiLitans adje^bigeneraliclaufulaconfirmatorta eorum,quse 

mucaca non cflenc^ quomodo mtclligcndumfir,cxfadodi(pucacur,& 
' ' dcvirtiUtiadrcfcrcns accuraic, &quatcnusconditioprio- 
hs teilamemi iapoileriorc cciifcacur rcpccica^. 
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■ iaiii n. ^.'^^nn refertur adtay pfft 
i^U4e itUTodnceretur contrarietas n, 
ifi.H, 3S' & i/. aut quxfunt dtver' 
&pMt,mr^i^rftuimn feparatam 
mAent. n..Jf. aut quA adverfantuir 
iiatnrx dijj>ofitionis n. 46. aut quib. 
jverba commcd^ adaptari^nim ^of- 
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• nu, $6, cemraria regula' tanqtupi^ 
communier c yertor pomtur n, ss» 
yolHntates tefiatorum fecHndumaffe&io* 



'6. 



eMtrsfroprietatem rerborutt» ' 
dyerbie nonrecedendumpneferthlfii 
• '. ' ditiotttbit«&oneribusn.i[, ;;' 
Juni. ». 2^: dut ^Hdt rt ^mini f*- ^tfiilitnon prMpMtiarmlifnketiir ex rer» 
UfuntifidfMia&eStlHl^n^^f, . bie, - - • . 

'iMi^ktacircHmflantm &retM /• : T/ttkM dubia potiue decUrjtrji 
nes rrmtat^t fn nt n. ^6, am per qu^i clarie quam ectmtrL 

dt^ofttio redderHur ^uutdu n. ijff^ ^,^. piQiQ TUNC» denotat ten^iieiqHodebtei 
'm$Md e,ay pfr .>]u<e.kUqH}dpr^ ^ :V bitipertdij^fttio, 
nuntem.d\^eiitk Ui^oereiur ih ii: '%iitn^nekieindttitiiry «fe gieBdi^ 
^^, aut 'p^qitkad unumfinemia- taxatfvii, 
duBa contrjiri.m operkrentur nu, i|» . ydnntas diJPonentie d fubjeQa materid 
if7. ne^ adeuy qi4:e cendiiionaUter refiringitHr eSrn. 4.Q. ciryerbair^- 

,fittin« qHdm- di^ofitiri fOMintm^ itUigftntHreore^eiiu^uofuntprn- 
mnm. i2i,:nntjfiU et^^lrie fetini , UtHn.jt4,f6,^\e, 

wieim prtnciipiUter n.si. ne% ad eay 'j^jftfitit ^th interpretanda eH , ut diAn* 

^ " -r.-,. ., . nhts He fireldeffefefiittqmlmtyn.. 



■ « quibHS exprejU in referente di- 
l^ttHmeflyn.^j,ltmFalL.inhis 
** - i ^Hd ^eddliter tJtpViniindd funt, 

' •tmei*y^^*" ■ ' .' 

|k' V^eAk ttmvtrfaUa ab homine prokta ««i- 

lam rtftriSionem aJmittunf , fecud 
r ,. fi a Ugeproferanturi exopmion^^ 
. '.• . qHfirHaditm»qHdrefHtaturi&con- 
'trmUfr^nUftmmrex\mikmid' 
'nu.4^, 

•4% • Ctnditiopriom dilpofftionie inpefhriorii 
tenfetHt repetita, FaU. quando in 
prima di^t^itione flures effitfif con» 
ditimts > itt fiamda ytr6 tatimn. 
una exhie txprimerttHr n, //.. nc' 
ccdente pr.t[crtmdt&inKctaxaiiya 
n. iz. fundoprirnadijpofitio 
fenitneeSlfubUta n.2i. aut ratit 



Uit. 

17, 'Si^ftumnihilfriefuniitHr, 

ij. .vi^i^ fefnrmmfaSUdtetnjnniit 

facitutfeparatacenfeantur, 
>/. Teflmemi nnafars deelarataUam f^jh 

■m,. Mnrfa&rk fritsedentibHe adverfatur 
in eodekigtntrt. 

Ui' lHdetetnmi^o fNhldtOt pAUu fmt 

mesccnditiones eiappofita. 
2^. BxliUn,-- in duobus jttfiamentis feti noh 
. foieiiiUbicomfenfandianimHeaf» 
. forit, 

hUtit^ndmnm^tgentridit adta tm^ 

tumperttnety qn^inreUtoexpref 
• fafunt:tttenemali^i^indnfU,jtuL 
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yolMfjfe uHitmm non fHfat nift dif^ 

nat, " .'V' • • 

y /. J« yolitntnte teflatorit dxyinare noh Ticet, 
D'jj>ofttio quantMntvis generalis exxanfi 

re(lri5lionem recipit n.yi. 
jf. J^arba reflringuntur B€ {ontr^/riumcffe' 
y • £ium inducant. , ,> ' ! *^ 
//. Dtlationis caufa ceffante cejfat iilatto, 
J7. Potentia caufx arguit fotentiumejfeGtts, 
Sl, Agnatorum fayorah lior caufa eU ^juam 

filiorum) quoties teftjtoremdd fa- 

mliam rejpcxtffe apparet & n. tfj, 
if, Verijimilia m cujMsvis dijjfofttioni* iryter- 

pretatione fequenda. 
^o» CtrcHtuflantit mutata mutant quamcnn^ 

dijpofuionem. 
ifi, Alienare diciiur qui iifum rei ad so. an- 

n»s concedit. 
42. TPrsfumtio fuftentstK atlum fortior eH 

t^eteris, 

tf^ 'Rflationis yis omnis i voluntate teflatO' 
ris dependet. 
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f^, Ctrcurr.ftjmtia & perfcntrum Td. 

titu quam verba attemlidcbe, 
f/. Ceminatio non auget principalem 1 

tionem : necoperaturtquaudt 

bij^ eH eademratio. 
Cemiaatio nihil operatur fritter 
yjionemin^entts, ■ 
/7. Conditio appofita Jideieoinmijfo ce 
l , . \ rtpetita in fui^iifuthne circ 

dem rem & perfonam. 
ff, Conditio uni btcredum /tpp^ftta <fiu 

altero eenfeatur repetit*. 
sp. inftitutio potms decUrat daufuUu 

ilas quamcontra. 
ffo, ClaufiiU executiya non MMtant f 

palem dijpofitionem. 
tf/, Trinctpalis iatentio inqualibet d^ 

ne conftderatur. 
62, Verira pottiit fuperfina cenfetttur' 

ut pri£terintention£rncperem 
Teftantes abfiinere debent ab omm\ 

ralitate & yerborum mvolMcr 



NObilis quidafn viduiis prae- 
dium A. pofTidcns cum nul- 
los filios fcd diiasduncaxac 
filias propc nubilcs habcrcc, 
Cpndico ceftamcnco dc pra:dio iHo 
hoc difpofucrat, uc fi absq; mafculis 
dcccderct>illud tum dcmuni.quando 
minornatu filia vigefimum acratisarl- 
num acrigiflccvcl urraq; elocaca cllcr, 
ad frarrcm fuum vcl unumcxfiliisc- 
jus pcrvcnirc,acq; liic Vicillim 2400^ 
Ungarico» filiftbusrjumerarc-dcbcrec, 
addideMCCciam in fcquencibus aliaad 
prxdium hoc pcrcincncia,pra:(crtim 
vcroqucmadmodum iftud abtjnoa- 
gnaco adalium cranfinirtcndum 5cin 
familia hac perpccuo confcrvandum 
cflfcc. Dcindccum alccrumcciMnprx- 
dium B. acquifificc, &rccundamdu- 
xiflcc uxorcm, caq'igravidacxificnce 
rnorcis hora inftarcc, aUud condidic 
tcftamcncum, 5<. in co,fi abfq; filio dc 
cedcrcc, filias in pricdio Ticiura vc- 
ro fracris filium minorcm nacu in prg- 
dio B. hxredcs inflicuerar , his vcrbis^ 
?33offrtif ic^ f nnf it\U$U^n^nhm nacl^ 
mctnrm XoDc^inffr niir vtxia^cntch^ 
Dr/fo fol aljiOiinn 5?. mr inre ^ruDfrn 



mjjffoi/ »if tt Dor^intn mrinrr^ 
wtr\it OrUnnng/ ijuff Dae @uc2 
ridjtrc ) rin C^rHae wib ^rrff fbcn u 
ffl^rn/ Dec^ mit Dtrfrm brfd^iD/ D 
mriHrnf^tkbmbrnml Drnrn jjdc^i 
femir@oK Orr jp^rrned^gr&rnm 
rr/ nic^fnif^>r &rn 24000. f{.^ttai 
gr&rn fc^iHDia fc»^ foU. W cft , fi j 
obicum meum nullos rcliqucrc 
lios , tunc Ticius fratris filius nacu 
nor bonorum B.(^omninrK)dofici 
priof c tcftamcnco dc prardio A.di 
liciim eft; hscrcs cflccadcmqi pofif 
rc dcbcc: -ca tamcn condicioYie , u 
liabus mcis nunc excancibus, &<: 
porr^Dcus mihi conccnbrus cft.i 
plus quam 24000. Joachimicos p 
Iblvcrcccncacur. Cavcratcciamir 
rchqua,fi uxor gravida fihas vcl fil; 
piarcrct, cadcmq;pra*dium B. noj 
nehicrcdis, incjuscommodum, 
^l^en |ll giitr/adminiftrarc vclleci 
ipfi icapcrmilTum cflc dcbcrc, uc 
ctones inde rcddcrcc. Tandcm gc 
ralem claufulam non fcmcl addi 
rac , omnia illa quae in priorc cc: 
mcnco di(pofica&hoc poftcriorc 
prcis^ immucaca non forcnc> rnra 

fir; 
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firma c(Tc dcbere. Tcftatorc dcindo 
dcfundojviduafiliam pofthumam cfl: 
cnixa , uc ica crcs poft fc filias illc rclin- 
qucrcc. Inccr has igicur & Ticiumfi- 
lium fi:acris hxrcdcra infticucum iaj 
prardio B. difticilis orcacftvoiuncatis 
quccftio: Ucrum condioo prioris cc- 
ftamcnci in poftcriorc repccita & pro- 
pccrca fiiia; pra:diam B. tancifpcr cc- 
ncrc debcant, doncc minornacu vi- 
gefimum atacis annumacfigincc, vcl 
omncs maricatx cftenc An vcro Ti- 
tius finc Condicionc illa pro purc infti- 
tuco habcndus cficc, ac ftacim a morcc 
teftatoris prxdium B.occuparc ponic: 
aiiis lianc , aUis vcro illam {enccntiam 
dcfcndcncibusi 

Qui parccs filiarumdcfendcndas 
furcepcranc, niccbancur pocifiimum 
vcrbisilhs relarivisinfticucioniadditis 
('omnimodolicuciin priori tcftamcn- 
todcpra;dio A. difpofitum cft) F.an. f. 
cft natura rclacionis,uc quicquid in rc- 
laco concinccur , id cum omnibus fuis 
qualicacibus rcfcrcnci quoq; incllc& 
cxprcflum in co cenfcacur , /. injlttutio 
talu de condit. inflit. l. ajjc toto de h.-ered. 
iojlit, Lp ita firipfro. de condit.&demon- 
Jlrat. l. Ait prator. %.Ji judex &ibtnot, 
Jafdr Dd. de re judic. 

Ulqj f co,ucetiamillaqua;fpccia- 
Jcm rcquirunt cxprcflioncm pcr rcla» 
tioncm lacis cxprcfla incclligancur , 
Bart. in 1. 1. C. de error. calcuL. Innoc. Ahb. 
Cr Dd. in c. Cnm Esrtoldus de re jud. Bald. 
conf. is.magntfico vol.s . Decian.conJ 
n.ji. V0I.3. cum aiiisinhanc fentennanu> 
addtschs a Tirac^. de ll.connub.in 16. l.glf/- 
7. vcrb exprefin. 12S. &fcq. Cum igi- 
curceftacor co modo, quo inprioro 
tcftamcnco dc prxdio A.ordinavcrac, 
Ticium ha:rcdcm infticucricin pra:dio 
B. acq; adco cxprcflam fcccric rciatio- 
ncm ad difpofidoncm prioris ccfta- 
menci, uciqj oninescondicioncspra;- 
dio A.anncxas & inccr has eciam illam 
de qua nunc qua'ricur , inpoftcriorc 
ceftamcnco rcpetiifle &pra:dioB.ac- 
commodaflc incclligicur, non fecus ac 
fi cxpreflis vcrbis dcclaraflcc. Idcji (c* 
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cundo hoc in propofico to magis ur* 
gcreVidcbacur,quoniaminrclacione 
ifta ufus fucrac vcrbis admodum gc- 
ncralibus & univcrfalibus (omni mo- 
do) Qui cnim omnc dicic, nihil cxclu- 
dic, L.JuitanM de legat.j. L. a procuratore. 
C. Mandat. 

Ec t cjusmodi vcrbaiinivcrfaliaab % 
homine prxfcrtim , uc hoc cafu , pro- 
laca, nuUahi rcftri£lioncm admiccunt> 
fcdomnia concinenc, quarvcrborum 
ambicu pofllinccomprchcndi,5rf/c/./» 
L.fin. coL 1. finecenf.veLreitq. Alex.inL.Ji 
patroni. in prtn. ad SC. TreheLl. Jafin l. 2^ 
%.prator ait. n. 4. ^^ifatisd. cog. &inL 
j. \.nunciatio. denov. oper. nunciat. Ruin^ 
confj. in prtnc.voL. i. & confstJ. nu. ii,- 
voL.j. Curt.jun. conf /. coL. 2. & ttnf.tgjm 
coL.fin. Natt. conf.ijp. m. 7. RoLand. a VatL 
confp(f. n. 4S. voL. i. & confss. n. 4^. vol^ 
3. quibus in locis cx rcccpcalnccrpp. 
fcncencia inicr difpoficioncm lcgis 5c 
hominis diftingucnres concludnnc» 
quod ctfi Icgis difpofitio univcr^is 
rcftringi quandoqj folcat,hominis ca- 
mcn vcrba id non admictanr , fcd uni'. 
vcrlaliccrinccUigcnda finc , idemj^tra" 
dit Everhard. in Topic. loc. i pacioadjlat» 
Ha;c icaque univcrfaiia vcrba adeait) 
condicioncm, dc qua nunc Icrrao no- 
bis infticucus cft, aequc pcrcinebuntfc 
atqj ad afia qux inprioretcftamcnco 
habcntur. 

Prar(crtim vcr<^ quia^ccrci6)inpo- 
ftcriorc tcftamenco nihil rcpcricba- 
cur, quodvcl huiccondicioniadvcr* 
larecur, velcandenummurarcc. Nam 
vcl hac dc cauHi c6 minus crcdcndurA 
Videbacur, tcftatorcmmutacavoiun- 
cacc ab haccondicionc rcccfllflc , fcd 
pocius cxiftimandiim , in poftcriord 
ccftamenco illam repecicam, confer- 
vare firmam voluiflc. Tum quiavo- 
luncacis miicatio no pra:fumitur,Tuni 
proptcr illud vulgatum quod 116 mu- 
tatur , ftare cur prohibetur , 1 r.ra dc- 
niq; quia tcfbcor in fin. poftcrioris cc- 
ftamenci difercc cavcc, omnia pnoris 
tcftamcnti,qua;pcrpoftcrius cxprci- 
seimmucaca noncflcnc, rata cflcdc- 
k k k 2 bcrc» 



DigitizedJ^oogle 



3« L I B R I 

bcre. Hiscnim verbisanimimcntem 
itadeclarallc vidccur,uc nuUa amplius 
il;bcfl'cdcbeacha:ricario,fiquidcm ubi 
vcrba^lara lunc^ voluncacis, quxftio 
adinicci non fol^c. 

Qiiin cciam ^'quarco) non ifi hoc fb- 
lunaarciculo, rcd& in mulcis aliisad 
pnus ccftamccuni rclacionem fcccrac , 
acq; infupcr cldufulam, qua prioris cc- 
ftamcnci llacum in non mucacis con- 
icrvarc inccgrum volcbac, facpiusrc- 
pecierac. Hxcn. ipfageminacio magis 
enixam voluncacem difponcncis de- 
monftrabac. Confirmabancur hacc 
(quinco^^i-f textumm 1. LatlnusdeUga. 
2. &inl.jin.%. Sdo. de legat 2. ^quaM- 
tro^ m loco & in l. Muiteri. de cond. dr de- 
monfl. tradit Bortol. & idem not. inl. Re- 
fetendudelegat. 2. Kx his enim gcncra- 
hs confticuebacur regula , codicioncrrt 
t prioris difpoficionis in poftcriorc rc- 
peciram pJcrunq; vidcri.Scxto cxpar- 
tcfiHaruin confidcrabanc, quod ccfta- 
torcciamincafu, quouxorfihumpa- 
ricura eiTcc^difpofucracviduam fi vcl- 
lcc,hacredis norainc pracdium B.admi. 
niftrare dcbcrc. Nifi n. fiha: cciamin 
his bonishairedcs jafliciin:eflenc,fru- 
iira fuic cjus hoc ioco fi£la fuillcc mc- 
cio , iTu 1:ra cciam adminiflracio viduac 
conccifa cilfc:, fi fracris filius mox pofl: 
objcura ccftacoris pradium iftud oc- 
cuparc dcbcrccqilia cqam ccflacora- 
hpquifibimccipfi advcrfirccur, dum 
adrainill:racionc illam in hqrccfis com^ 
modum cedcrc deberc aic, cum hoc fi 
a.praidio cxchifr cflc dcbcrcnc filix, 
vcrum cflc nullo modo poflTcc. Ho- 
ruma.neucrumcum ficadmiccedum, 
crcdcndum pocius eft, cciam hocpric- 
dium juxca condicioncm priori ceflia- 
mcnco inlcrcam , ad filias percincrc, 
donec minor natu 20. arcacis annum 
acrin^ic. F.ftn. quacvis difpoficio cum 
cfFedu , & ica inceUigcnda , ne fic fru- 
ftracoria,prqfcrcim vcro ea (cmpcr ca- 
picnJaincerprecacio, per quam cvicc- 
curconcrariccas. 

Dcniq; fili irum favorcm & pro- 
pcnfum purencis in cas animum ur^c- 
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banc> & quit ipfa ciocet ntiMU, par 
tcs propfios hbcros plus diligere , ci 
demcfi magis profpcdum cflc vellc, 
quam rcmociori gradu c6junftis,hinC 
infcfcbant, condicioncm in filiarura 
commodum priori ccftamcnco in^cr- 
tam, in pofteriore eo magis rcpccicam 
vidcri. Nam Voluncr.tcs f ccftacoruro $ 
fqcundum affc^lioncm corundcm in- 
tcrprecandac fimc , / tjui iiberis §, Tuim 
tejlament. de //^. leg. l. cum avus. de ^vm/. 
& demoh/}. /, cum acutipmi.-C. de fidei- 
commiji. ufq; c6 , uc affc^Tlioncm tcfta- 
cori* concra propriam vcrborum li- 
gnificacionem fequi debeamus,/.^y&'- 
v$u flttriMm. %fi. de leg. i. i.Jivtva matre 
C. de bon. mattr. Soc. Jen. conf.zg. col. 2^ 
v»i.4. cum aliisdd hoc propojitum adduihs 
a Crav. confff2. Acq; harc quidem argu- 
mcnca muicos erudiciotic prxflanccs 
Viros ica permoverunc, uc eciam ali-* 
quor Jurisconfulcorum CoUcgiapr 
filiabus rcfpondcrincquorumauco- 
ricas camprobabilibus fubnixa racio- 
nibus me eciam pcrculic,ucconcrarwi 
Ticii parccs dcfcndi non poHc phmflL 
fronce opinacus fuerim. 

Verumc^m vcrbis quamomnTbus 
ahis hujusncgocii qualitacibus dilU 
gcntius confidcratis,planc in cam (cn« 
ccntiam dcvcni,utConditioncmprio* 
ris ccilamenci in poflcriore non repc- 
ticam, fcd Ticiuni purc inftitutum cflc 
&proptcrcaprcdiumB flatimamor- 
rc tcllatoris ad cum pcrtincrc cxifti- 
maverim : & nunc ctiam qu6 magis 
magisqi cogitOjComagisiniilaobfir-' 
mor. 

Movcnc mc primo ipfa inftitucio*- 
nisvcrba, quibuscum tcftacor eoca- 
fu, (iUo finc fihis dcceflcrir, Titiurti 
fittipliciter hicrcdem infticuic , nulla 
fadla mcntione nuptiarum Vel ^tacis 
fiUarum, dc quibus in priorc ccftamc- 
todixcrat:hocipfo tcftatum rcliquit, 
fe ilJum pur^ & abfq; conditionc prio- 
ris ceftamenti inftitucrcvoluiflc. Ab 
his igicur apcrcis t &manifcftisinfti. 
cudonis vcrbis minime rccedendum > 

LfiaUi 
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tpalllin fn.deffnfr. Ugat, l. Kondlitcr 
i/t j>r 'mc. dc lcg*t. j.Lin ambiguo. derch^ 
dkh. Corn. conf. zyi. vol. 4.. Dcciuiconf 
•^22. n. 7. Curt.jm. conf&j. nu. /f. tonf 
tiTp. in princ. Cum aliis aiduclisa Cravitt. 
■cenf 161. n. 12. cyMenoch. confU.fi^. ». 41. 

Praefcrcim vero in condicionibus f 
aliibvc oncnbus ha.Tccli injungcndis 
verbis dili^enccr inhaercnduni, cum 
illa nifi cxprimcincur, prieriiminoiu 
loleanc , /. /. uhi notant. t>d. de cond. ^ 
dcwonfr. lcd hcCres cucri fc poceric illo 
vulgaco, fcripcumde hoc nonloqui- 
tur. jMn. Andr. in addtt. adspcculat. de 
tcflam. §. i.vcrffn. Oldrad. conf '.2n. Soc, 
fen. conf.^2. col.j. vol. j. Jaf confso^col. 
fen. vol.jt Deciut. conf pS' col. pen. Parif 
confs2. n. g. vot. 2. F.c Hccc vcrba cciam 
quafdani rclaciva addita fucrint, cx 
quibus oricur dnliicacio,ucrum con-' 
dicio prioris tcfbmcnti repccica fic_. 
nec nc, infra camen abundi a nobis 
ollendccur , hanc rclacionemcjus cf- 
ficacix ctTc non poffc, (ed iUam pocius 
ad alia , dc quibus in priore tcftamcn- 
to difpoficum fuic,pcrcincre.t)aco cc- 
iam adhuc aliquod fubcfic dubium> 
pocius tamcn claris vcrbis infticucio* 
riisftandum ciTccquamucilh cxam- 
bigua'rclacionc in dubium vocari dc* 
beant_». 

Cum t vcrbadubia magis cx claris 
inccrprccationcm rccipiant quam c- 
ContrariA , l.fi cumfundum deverh.figni 
BartoL inl. utrum depetit.harcdit. &in 
l. quemadmoduui.^. hac vcrbaad l. Aquil. 
Bald in l. legatorum pctitio %.fin. in fin. de 
lega. 2. Decius co?/f\)j. n. S. Menoch. conf 
ipt. n. 40. (j-confiji. ». 7^. Riminald.jum 
conf.igs.n.jo. . ' , . 

Secundo ut & planius appareac , in- 
flicucionis vcrba inhancfcnccnciam-» 
facis clara & apcrca cflc , fingula confi- 
dcranda crunt,&pondcranda cft: incer 
alia particula Tunc. 2((f56ftnn/ qua u- 
ticur ccftacor diccns , fi nuUos poft fo 
rcliqucrit libcros,tuncTitium haerc- 
dcm cftcdcbcro. 

Nam cum hujus f parciculx hsc fic 
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proprictas , ut dcnocec tcmpusV& quo 
dcbcat indpcrc difpoficio, /. 2. %.fn^ dt 
cond. & demonfi. Bart. in L uxori ufufruQ. 
leg. Dec. confaj. n. i. & ad ipfum mor- 
tis tcmpus rcfcratiir. Lpen.de fefl tut, 
utiquc tcftator illa utcns fatisclare in- 
nuit co cafu, quo absq; filiis dcccflerft> 
Titium ftarim d morris tcmporc hae- 
rcdcmcffcdcbcrc. Nonigicureondi- 
tio prioris tcftamcnri repcticaeftcpo- 
tcrit, cum fccundum illam Titiusnoiv 
ftatim a morcc tcftatoris harrcs Cfl<L, 
poftet, fcd cxpcdarctcncacur,(etehcc 
filiaminornatu 20. setacisannum c6- 
plcviflct, vclomncs clocarac eftcnt^ 
quod quia proprictari didlionis/TWw)- 
pchitus adverfatur , n?iinimc cerci ad4 
mictcndum , (cd porius propriac viir- 
borura fignificationiinhfrendum pctf 
juraaddu£la_». • ^ 

Tcrri6 confirmant hanc (cncenriattHf 
iila vcrba , quib. teftator dixit, Tiriumr 
hacrcdemcflc, &:pracdium B. in qucy 
inftitutuscrat, occupare dcbcrcjt id 
quodprocul dubio ita accipieridum i 
u t propria autori tate occupare poflit« 
Eft-enim hoc proprium ha:rcdujnj*k 
modo fi juxta difpofirioncm priorii 
teftamenri praedium hoc tum demuni 
quando filixnupfiflcntveIjunior20. 
^catb annum attigiflTct^ad Tirium per* 
Vcnirc, atq; inrcrim fili^ iftud obtine-t 
redcbcrent, tum ccrtcnon Titius,fcd 
potius filiar ha:redcs intcrim eflcnt, il- 
lc ver6 fideicommiflariilocum dun* 
caxac tencrct , ficu ti & in priorc tcfta- 
mcnto filisc ha:rcdcs erant in pradio 
A.&cum fcmclha:resnonpofllcam- 
plius dcfinere cflTc hseres cveniento 
conditione,pcrfidcicommiflium tan* 
tum h*reditatcm Titio rcftituererc- 
nebantur,atq; adeo hic non haprcs,fccl 
fidcicommiflarius cantum crat,/. eiquh 
folvcndo. dehared. infl. §. rejlituta ^iki 
mt.Dd, Infi.de fideicommif. har. Unde 
porroftquitur, cumneqj eriampro- 
pria autoritatc bona iftaoccuparc pof« 
(c, fcd ifiliabus tanqnam ha:redibu« 
confcqui dcbcrc,cum fidcicommifl!3t ' 
Jtkk % riuf 
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riM^bona a manu hsi^redam caperc te- 
ncacur ylfi^qMr. iegAi fdifd. dd Trrbell. 
d. reflitHU & ihi NOt.Ud. Quam a. hoc 
noniblumalicnum fica propriccaco 
yerborum^ quibus ulusfiiic tcnacor, 
fed eciam iis dircdo advcrtccur.ncmo 
^ft qui non vidcac. Nam dc hoc, quod 
filioy in, prxdio B. hatrcdcs cflcdcbc- 
bam, ncq; in priorctcrtamcnconcqi 
in poftcriorc quicquam dicitur , fcd 
poti|iscontraTiciusha;rcs inftituitur, 
atqjinrupcrdifcrccadditur^cum bona 
hacc pfTopria aucoriracc occuparc de- 
bcre , quamobrem uc vcrba ha:c infti- 
cucionisproprietatcm fliam rccineanc 
atq; evitecur concrarietasjftatucndum 
pocius crit , vcrba rclativa jn/titucioni 
anncxa ad didas conditiones prioris 
teftamenti minime pcrtincre , fed in- 
Aitutionem abfqi illis conditionibu« 
pure fadamc(rc Tumquiauc didimi 
^(l,propriecaci vcrborum (cmpcr ftan- 
dum , i^nc lacum qujdem ungucmab 
f a recedendum,>/. I^heo §. tdem Tubero^ 
defufelleci. legdt 1. ilie uut il/e, §. cmth /fij> 
Uierbu de legat.j. cuw a/ttifup. adduf/is. 

Tum t quiarclatio quancumvis^c- 
ncrali» nunquam pertuiec ad ca, cx 
quibus contrari«asinrroduccrecur./. 
noHAd ea.de cond ^ demonfir. c Ecci.de 
E/ecf.glo(i. in/. fi idcm cum eodcm^.fin. 
dejuriid. omn.jud. A/ex. conf^s. coL fcn» 
yol I. Parifconf 41. n 66. vo/ 2. Crdvett. 
fonfyo nu.p. Natt.eonfjtfo.».S'RiMtu». 
jtm.conf (h6 n.24. 

Quarto huc tacit, quod tcflator Ti- 
Cium hac cerralegc atq; condicionc, 
Doc^ imt Dnr/2»i'fc^f ;D/inflituerit:quod 
fihabus 240C0. Joachimicos numera- 
redeberet: hocn. iplb fatis tcflatum 
rehquit,eum nihil ulcra pecuniam illa 
filiabus prx(l;are neq; adeo ufumfru- 
clumhorum bonorum adtanti tcm- 
poris fpacium prxcerea rehnquerc dc- 
berc> utin prioretcftamcntodifpofi- 
(um erat. Nam ctH alias conchciones 
ucriusdifpofinonis adalteram rcferri 
n fplcanc, camen f quando ceftacor in u- 
«i difpodcione plurcs addic condicio- 
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nesjin aUcra vero prsctermifHs aliis 
unaexhisduntaxatmentiuncm facici 
tum reliquas confulto prartcrmin/Ic 
ccnfctur, ut ferifit Ronun. confsoi. n. 4. 
Alex conf.iss.H. li.vo/.C Scc.fen. c^nf, 
116 co/. 2. fen. vo/. j Decius cotrf. ^42. 
n. 10. Soc.jun. conf J2S, n 42. df^?- '"^L 
i.Crat. conf67. ^ "^ol. 2. Crav. conf t6t. 
riM. s. Menoch. confs6. n. 26. Rimm.jMm^ 'i 
conf.iii, n. 47. cor.f 171. n. 170. 

Id quod (quinto) in propofitovd 
ide6 magis locum habet, quoniam^ 
huncaddencJomodumfivecondiao- 
nem non folumdidione rcftriOivau- 
fus fuic ccHacor ,fcd &infuper addidic 
harredem non uhra , nicfct nu{)r/quaAi 
di<fta 24000. fiUabubprieftaredcbcre. 
Quociestenim ccftacor Umicacc & rc- u 
Aride loquitur , tum nuila admicticur 
cxtcnfio, Soc.fen.conf 2SSf.co/.j.$f po- 
fircmofradiiia conc/. Ruh. co//fji, col, 
RuM. ronf. loS' n. ij. c^conf ijo n. 4. "voL 
4. Varifconf S6. nu. j6. voi. 2, Crav couj', 
j)S. Ro/. a ; a/i. confs6. n is &fefj. vol 
Sexto eandem lcntentiam pcr(uadec 
ipfa fubjedbmareria. Tcllacorcnim 
diiponcns dc infiicucione in prxdio Bi, 
prarcerid, quod de 24000. filiabus nu- 
mcrandis rcfindivc tancum adjecic, 
nuliam de filiabus maicionem fccir, 
fcd cancummodo de Titio fracris filio 
dixic, eundumq; liaTedc in dido prac. 
dio infticuic. Quarcvcrfecundu hanc 
propoficinegociinacuram rclacioilla 
quam Uifticucioni appofuic,dciispo-' 
ciusincclhi^cndu&ad carcfercdacrir, 
quar in priore ceftamcnto de agnatij 
difpol'ucrat,quam qu<i dcfiliabus.Vo- 
luntas t eium ditponcntis plcruihq; c 
fubjci^amateriadeclararifoleti /. da- 
mni infLcii in princ. & i.fluminum. §. hac 
ftipuiatio. de damn. infe^i: i. Infklam. de^ 
prafcr. verh. U(q; c6, utctiamfi verbo- 
rumproprietasa!iuddcfienct,racionc 
camen fubjcdhr matcricc aliam intcr- 
prctationcm illima^is congrucntcm 
accipiant eciam in matcria (lri<^c in- 
tclligenda , i.fiunoihi not, Bart. (jrSaii- 
(th Uft l. fifiitmi^tju^ d( ujitr. /. conditioni 

• ' frateri- 
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ffittcrnHmdevrrb.ohlig.AUxxmfs.ctrc. in pncdio h«redci cflc non debcrc, 

fn.vol.4..'Deciu{mLNoHVHlt hAres^JJe.n. ncq;adcofrudusiUiuspradli pctcro 

jf. dereg.jHr. . J '* ' polic Cuminclufio unius/icexclulio 

ideoq; cciam vcrbi f quantumvis ^lzcnuiyUkm prdtor infr.clejHdfc. Lma- . 

gfHcralia & univcrCalia cx fubjc^taj, rctttsCMfrocHr. Tum ctiamquia fifi- . 

matcriarcftriiftioncm accipcre,?/<7r.^/* lixrtiamcx pr<cdioB. canquam hscrc- 

in Lomnes.&tbiAngelCfin.conftl.BgirtoL dcs ccftacoris £rudus,donec 20. a:racis . 

. n»l:ciH.thabebatdetek^.t.Baid.inL3.%.ex- annumminoractingcrct, pcrcipcro> 

hocedicio.Naut.caHf>on.fiahtd. Alex.cofnf. dcbercnCj fruftra diflfcrcncmm hanc. 

jog c0Lpen.vjL2.RHin canf4i.n.S'Voi, t., inftitucionis condituitlec tcftator , fcdi 

Cumprarlertimfcptimo cxipfisrc^ longc commodius titq; cxpcdici.rs fi-. 

Aamenti vcrbis hquid6apparcat> in^ hasin uiroq;pri^dio inftitucre &. c*$. 

ftitucioncm hanc non in favorcra ri- racionc pnedu B.i^ravarc pocuiiTec,, ici. 

harumfedpotius Titii arq; tocius fa- ut in priorc tcftamcnco ftccra . CiirQ,- ^ 

niiJir;ta£bm cflc.Nam vel hac dc cau- autcm_ hoc ncgle^o poiii •i diftci:i/i- 

fiiTclatio cidcra adjnilamagisdciisin- tiam intcfii*cdi'o.prxfliaf itcjc> atiq}'. 

«clligcn'da cric,qu.ie m coinmodum & fratri-s ftlium in prasxiio >>. in/hacio: 

favorcmagnatorum&famiH^^ inpri-, malutriti.utiq; ex hocccj. ^j .^ucis c.vir> 

orc ccftamc&cc drfpoiica ftjerinr. In- dcntcrcoihgitar,fi! abu3Cxpiad4oUir 

dcr^acnim in £ivorcm in odiuna rcjrj prjcfcriUaz^oco.njhjlamplius rcl'h-^[ 

«dri^uerinondcbcnCj/.iy/rt^^^/i-r^/Tr C. qucrcvx'lmflc , cumahoqui diftcrcn-- 

.de Ii.ifitnancipt4 tn pr.de fHndjrfimfi.&i uai(laranradiiigcnctaconftuucapror»i 

tnJirHm.iegMt. liiscfltc- fupcrvacanca_»; - 
. . Idcoq; f difpoficibnem ica rcmpcr • Ouod fminimc admictienrfrm , /.^> \t 

intcrprctandam cflc > ut difponcna li-. tjuafido de ieg.t. i.fHndmqni iocattts. dt.^i 

lis prodcfle poflicjquibusvulc. dixit> fund.itJir.c.Paftoraiisde4ppeii4t. Scd ca: 

CaJlrenf.confsj-cpi't.voi. 1. Craveft. couf lcmper capicnda cfl: intcrprccatio,pcr. 

i.n. IS.& confpjz. *i <r/. iiifmtt.jMn.xtmf quam difpofrtio cftcdum fortiamr , L 

■610.^.40.^x^4. ' ' ' i.%.h4C4Htemverb4CjuodepHis^,.jHr.l.peir.'. 

-;:PcrtincthucaHa trica jurisrcgulaji deverjigmif. Quibus fufFragaturcciam 

i^quacdoccc^verbaquantumvis tgcnc- ahacommunitcrapprobacado^ina,. ' 

hihainteUigendacorc(j5edu,quofunc quacradicur,ctfi alias f ahquid fubal- 

{}rolata»/. fitfutsdomum.%.tjHodt4meit. io^ tcro comprchcndi pofliccamcn qao» 

^t.i.debitor,%.fin^dTTebeR. Deci/ts C4nf cicsapparet , tcftacorcm ciciis firpara-i 

rSis.c<iij.Cr4vett4eonfQJ9lai».: >f.r:i'\^ iimdifpofuifre> cum idquoddc una 

. : 06ta v6 comprobacur httt fcntcn- cfixif , ad aiccrum minimc cxtcnddn^ 

tia cx co > quod tcftacor manifcflanL» dum ti£t^t per nat. B4rtoi.tn L ceKturit: » 

Confticuicdifferenciaminccr pngcUum n.zyjievuigc^pupili. r^rinLCai/ftt.^Ji^. 

B.& prardiUm A.F.tjnprardioB.fratris JittHens.de iib.& pofihMn;.docct Corn.cj»p 

filium,in prarcho vcro A.fiHas hafrcdcs ttfj coi.z.voi 4.Socin.fen.cor.f.is2.vci.i i». * 

. inUicuiL Nam cx hacctiam ab ipCbmdc c«nf^p.ft.3.v9i.s.CMrtyunxonfiii.n.7. So- 2 

* 4:Qnfticuca diftercntia apparct » tilias cinJun.cQnftjf. n 77. W. /. Decian. tonf 

.Jxi^cer 24000. Joachimicbs nihil cx 47.^: iis. vci.j. m inccriiti omictamus i 

iw^dioB.amphus confcqui dcbcro* poftcridtcm fiHarnm infticurioncnu • 

hcq; adcdcondiciohtm pribri» tefta- ccia prarcedentem filii fracris in eamJr 

tnonti ad hanciniticutioncrti Titii rc- lcnctfntiam dcclarare, uc quemadmo- 

icrendarnifcd catDpuram cflc. Tunv» durofiHarum pucaeftjScniox i morce 

' xpjia 61ias iri prffdio A. tancura mfticii-, Ecftatoris incipic , ita ctiam de infticu- 

.' cndo,hoci[ilb4eeUravicccAacocailjl«j; cioncfiliifrarris ;udicajadiUDLiic*" . . 
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Unatcnim pars tcftamcnci alccram 
dcclararc folec . /. quifliabm in frinc. i. 
Jifervus plurium.^.fn. de leg4t. i. L fn. §. 
^ui dulctd. dc vin. tritic. ol. Ugat. 

2o Cum prxfcmm anncdacur prxce. 
dcncif pcr didioncm advcrfacivanrLi 
2(&fr , dc cujus naciira cft,uc ccfi praccc- 
dcncibus in jure & fado advcrfccur, 
tamcnin eodcmgcncrc advcrfari fo- 
lcac, Bitld. in l. omnrspapuli. col. s. verf. 
Tcrtio7md*.de jujlicid crjur. Alex. conf. 
p. n.^.voly. Jafinl filiusapatre. n. j. de 
lib. &pofhum. Socw. jun. conf. gs. col. s. 
vol. i.Cravett. conf.2os.n.s. 

F.x quibus cciam non6 apparccma- 
nifcftam hoc cafu fubcllc diftcrcnciam 
inccf difpoficioncmprioris ccftamen- 
li , in quo ccflacor fracri vcl fracris filio 
prardium A. in cum dcmum cafum rc- 
liqaic> quo minor filia 20. xcaris an- 
num accingcrct, vcl omnes clocarcn- 
turj&inrcrpoftcrioris inflicutionem, 
qua fracris filium cx pncdio B. hacrc- 

• dcm infticuic. Nam in priorc ccfta- 
mcnco filix in prxdio A. harrcdcsin- 
fticuuncur , fracris fiho vcro prxdiunij 
iftudpcrfidcicommillum cancum rc- 
li<ftum fuic, uca fihabus hoc perciperc 
ncccflc habucric, in pra:dio B. vcro fi- 
liacin ncucro ccftamcnco hxrcdes in- 
fticuuncur, fcd fracris fiHus cancum iaj 

' . pbftfcriorc cx co prasdio infticuicur, ita 
uc propria aucoricacc canquam hxrcs 
id occuparc poffic , qua: quidcm inccr 
fcdivcrfinimacflTc, nemodflquinon 
vidcac.-quarc vclhac de caafa condi- 
tio fidcicommiflb prioris ccftamcnci 
annexa ad infticucionem poftcrioris 
tanquam ab illa longc divcrfam minus 
rcfcrri poceric_*. c\ , .tiavXv * 

21 Nam feciam generalisrelacionun- 
quam perrinccadea , qua:divcrfic funt 
nacurac, C/^. /. §. ad hoc de ptab. BelUm. 
cenfs. Rnin. conf.ijtf. n. 11. in fin. vol. i. 
Crdvett.cenP isi nM.s. Menoch. conf.229. 
n.76. Biminald.jan. confjs. num.si.^iOXl 
ncccaconcinec, qux divcrfam acfc- 
paracam liabenc racioncm , Alex. conf 
ctUxol^. Vmf cmfff. «. 4.1. v9L$. 

V ♦ 

V*. 
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Cravett^ conf.70. n.it.Menoch.d.cpff iifi 
num.76. 

Quinimofipcnicus rcm hanccon*> 
fidcrabimus fdecimo j fideicoramif- 
fiim prioris cefiamcnti ,cui d\€i« con- 
ditioncsaddicacfucranc, pcnicus cor- 
rcdam & (ublacum,acque adcoom- 
nem fubfianciam hujus difpofitionis 
immutacam eflc apparcbic. In apcrro 
enim cft,fihas poftcriorc ccftamcnto 
in Pnedio A. infticutas nullo fidciconi- 
mifib amphus gravatas acqi proptcrc» 
i7ujuspr*ediireli3cdufidcicommifiuin 
prioris ceftamcnci immucacum cflo- 
Nequc cciam ipfa: fihac facil'^ concc-* 
dcnc,fcracionchujuspra:dii expriorc 
cefiarncnco adhuc gravacas cflc fidci- 
commiflb,uc cum mincfr 20.:tcaris an» 
num accigcric, iflud rcflicuanc : fed po- 
tius ■adniicccrcnc , fidcicomminiimj 
iftud pcrpofterius ceft^amcntum fijbl»» 
tum cflc. Sicctiam ex verbis poflcrio- 
risccflamcncihquidoconftac, fiHa* in 
pracdio B. minimc harrcdcs inflituta^, 
ncquc cciam hujus pracdii rc/pcdlu 
fticutasfideicommiiro gravacas fuiflc. 
Mulco vcro minus fratris fiho injim.. 
^lumeft , uc praedium iflud canquurrLi 
fidcicommilfarius ex manu fiharurru 
ha:rcdum pcrcipcrcc , fcd pocius ipfe- 
mccdifercis vcrbisex copradio infti- 
tuirur, hoc exprcisc addico , cura iftud 
tcftatorc dcfundo occupare debcrcj> 
urica eciam pianum fit,ncq-, hujus prac- 
dii refpcitu fidcicommilTum addicum, 
fcd iftud quodpriorc tcftamcnto con^- 
cinebatur, poftcriorcimmutatum pe> 
nituscfle. ni.. 

Fidcicommiflbtcrgo fublato,{cqui- 
ruromncsconditioncsxcatis &cioca- 
tionis cidcmanncxas immutatas cflc, 
cumfublato principali ctiam acceflb-. 
riumut coHaturncccficfit, /. cum pri^ 
xipa/is.deregjur^ c. Accejforium eod. tit.it^ - 

^ quod conlc^arium eft , conditio» 
ncsillic ad inftitutionem poftcriorif 
tcftamenti rcfcrri nulio modo pocc- 
tunc. Non entis cnim nullx fiint qua^ 
\iKlX^y.^fif ^tf iiftprivwci.fi ccrt.petat. • • 

I . / 
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Idcoc[;HcecaliaLSCondidoncs unius 
riibititLicionis ad aliam qiiandoquo 
cralu IblcancjCamontquocics fubflitU' 
cio fublaca acq> adco ipfa fubdancia-j 
diQ^ofitionis immucata cft, condicio- 
ncsiniusdilpoficionisnunquamrcpc- 
ticas ccnfcri^rcrpondcc Socin.juh.r^-^ 
Jr2p n.si. fol.j, Hinc cciam in cafu non 
ab/imili rcipondic Alcx. cortj.,^.. m. lo. 
tjoi. 6. fi paccrfilio inftituzo mandaflcc, 
ttceo ablq; libcris dcccdcncc qiurta_» 
bonorum pars inccr paupcrcs dirtri- 
buacur, filius vcro dcnide cum iceriim 
gcniiilVcc ftlium in ccftani#ico huic 
hsercdiinftitutoinjunxiiTct, utomnia 
contcnca in rcrtartienco fui patris cxc- 
cucioni mandarecprouc in co dilpofi- 
ta func, quod relatio ida ad di rpofitio- 
ncmillamdcbonis paupcribus (^iftri- 
bucndis minimc pcrcincac : quippo 
cum condicio, fub qua tacfla tuci^at-*) 
noncxciceric. (a) 

Confirmacur f i^a-'c communicef 
approbaca do£l:nha Barc./w//. §./^v 
¥ald^. adl. Fdlctd. ubi Barcol. <ionclu- 
dic, fi /bcuco cavcacur , dc concrovcr- 
His conjundorum compromitci de- 
bere in conlangvincos commilhcs, & 
inahcro fl:acuacur, ca qu* dc conjun- 
disclirpofica lunc ih aliisftacutis, itiJ» 
omnibus&pcromnia fervari deberc 
incxti ancis, quodcamen in hacuni- 
veriali relatione prius ftacucum norij) 
comprchendatur,fi!d illa incclligenda 
lit cancum dc iis, in quibus locum ha- 
bv! cpoccfl. f.x qua cjusdodrinaec- 
iam gcncraUter recepcum cft , rcla- 
tioncm quancumvisgcneralem nun- 
quam percincrcadca,quibus v^rba_» 
commodc adapcari ncqucanc, T>ec. 
♦ (onfid^.&conf.^gj. 

Idcm undccimo magis ctiam firma- 
icur, fi cxaiftius confidcraverimus, 
undc hoc , quod fidcicommiirunij 
prioris tcrtamcnci in pofteriorc lubla- 
tum fic , provcniac, Cum camcn cjus 
fcorre£lionis & quodfiU^ pracdiunu 
A.rcfticucrc non dcbcanc,in poftcrio- 
rc ccftamcnco nulla fic fa£la mcncio. 
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^oc auccm iion aliande quam ^ 
divcrfii infticucioh^ pofterioris ccfta- 
mcnci acque ex co defcendit, quod cc- 
Itacor in pofttriorc ccftamcnco fratris 
fihumcxprajdioB. fiUas vcroex pnc- 
dio|A. inrticucrac. Cum itaq; diverla 
harcinfticucioejus poccnciae & cffica- 
c\x. tueric , ut fid^iicommiftum , quod 
racioncpra-dii filiabus injuncluminj 
priorc ccftamento fucrat, jam (ubla- 
cum intclligarur : utiquc mulco magis 
illa hunc cfFcdum habebic racioncj 
prxdii B. cujus in priore reftamcnco 
nc ulla quidcm facla fuCrar mcncio 
propccrvulgacam rcgulam,qu5edoccc 
Propccr quod unum quodque caic eft^ 
illud magis calccflc. Ncquc cft quod 
qiiisobjiciac, in prardio B. remahccr 
fcfchabcrc propccr claufulanl relaci- 
vam infticiicioni illi additam, Namj 
in finc ccftamcnci cciara gcncraU» 
cUufuiaaddira fucrac, omnia prioris 
ceftamcnci firma ac raca mancre dc- 
bcrc, quaf in poftcrijorc non immuca- 
carepcrircncur,ntq;camch hxz clau- 
fula cjus cft cfficacia? , uc propccrca fi- 
dcicoramiflumprioris ccftamcnti in- 
ft:icucioncilladivcrfa minus immuta- 
CUm intclligatur,quantumvi$ cxprefii 
hon fit corrcdum. Si icaquc claufula 
illa gcncralis hoc non praeftac, ccrci 
muir(>rainusiftud opcranrur vcrba-» 
rclaciva infticucioni pofterioris cefta- 
mcnci addica, fcd vcrum nihilomi- 
nuscric, roladiverfainfticuciohe ftib' 
lacum efte fideicommiflum prioris 
ccftamcnci nulla habica racionc rcla- 
tionispoftcriori infticucioni addicat: 
cum pr^fcrcim relacio hscc ad hoc,ucj. 
propccrea fublatum inttlligacur pri- 
usfidcicommiflTuro, plane nihil con- 
fcrat: fcd pocius (fi modo eo rcfcren-. 
dacft) iftud confirmarc debcac, uc_i 
ihcerim omictamus alia, qunr proin- 
tcrprctacionC iUius relationis infrd di- 
fturi fumus. 

Sccurtdiim hxc ctiam accomtnodi- 
ri hucduodccimo potcrir jam di£laJ 
daufuia finalis tcftamcnti poftcriorisi 

qua 
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qua ceflator cxprel^^ caverac , ca can- 
cummodo prioris ceflamcnci raca ac 
firma cflc dcbcrc , quac in poftcrioro 
nonclTcncimmuCaca. Nam cumTacis 
odcnfum jam fic, fidcicommiiTutTLi 
prioris ccilamcnci , & qux ab eo de- 
pcndcncimmucaca cflc po/lcrioro> 
uciquccxhacipfaclaufula finalicvin- 
cicur, vcrba rciaciva poflcrioris ccfla- 
mcnciad fidcicoramifliim idud cjurqj 
condicioncsmininie rcferenda cflc. 

Acccdichifcc|dccim6 ccrcio cciam 
haccracio, quoniam in locum cjus, 
quodfiliabusinpriorc ceftamenco u- 
fusfruduspraediiA. quoad minorzo. 
annum accingcrcc>rclidus fuic> ipfe in 
pofl:criorc ablq;oncrcfidcicommiffi 
infticuta; funt, acquc adeo infticucio 
illiusincompcnlacionem ejus, quod 
priorc ceftamenco rclidum fiicrac , fa* 
{tsi cft. Nam cx hac cciam racionc fc- 
quicur , filias ufumfru<^^uni prioris cc- 
ftamcnci amplius pccerc non polTe,fcd 
ufufruclu fublaco infticucionc poftc- 
rioris ccftamcnci conccncas eflc dcbc- 
rc. Cumccfialiasconcroverfijuris fic 
arciculus,ucrum,ca.qua: in fccundo cc^ 
ftamcnco rclinquuncur,compcnfacio- 
nisgratia rclida efle vidcancuo&pro- 
pccreat priusdifpofica collanc: camcn 
quociesclarc apparcc> cacompcnfa- 
cionis gracia rclida cflc, uc in propofi- 
tomanifcftumcft > cum inccr omncs 
conftac^ucrumq; fimul pcti non polTc» 
fcd alcerum cancum, prius vcro pcr 
pofteriusrclidum exipfa compcnfa- 
tionis nacura fublacum efl'e,«/ »ot. Dd. 
in l,Ji cum dotem. %^fipater.folut. matrim. 
(^inLhujumjodi.^.ciwipatcr d« legat. i, 
&inauth.fraterea C.unde vir. & u)cor. 
Corn. conf.ns. & conf^so. vol. Matth, 
deAfflia.decif44. 

Dccimo quarco pcrpcndcndunij 
cft,quod in priorc tcftamcnco praedii 
B.nulla fa»fla fueric mencio, quippo 
cumiftud cum ccmpbris nc liabueriLj 
quidcmccftacor, neq; adco filiacjnj 
priorcvcl eciam inpoftcriorc ex illo 
pncdio inftitucar, mulco vcro rainug 
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dc eo cum ad 20. atatis an nurtt 01 
pcrVcnircnt^rcfticucndo gravaka: 
rinc. Siicaq; pcr rclaciva il;a vcrt 
ftitucionipoftcrioris ccftamcnti 
ca, condicioncs fidcicommiflo 
ris ccftamenci anncxjc rcpctiis in 
gcndac func,cum rclarionem hani 
crficaciarcflcoporcercc, ucHliarc 
in poftcriorc tcftamcnco ex prtrc 
ha:rcdesinfticucac&: infupcrfidci 
miflb de rcftitucndo co poft vi 
mumannum gravatacclTenc,at(li 
novapla^c inftitucio novumq'; t 
commiflum incroducerecur , dc 
rum neucro ncq; in priorc ncq; ii 
ftcriorcullafucrac faila mentio. 
jurisrationiconfencancum plant^ 
cft,neq; cciam pcr rcrum nacui 
poflTibilc vidcrur, ut pcr cjufr 
fimpliccm rclarioncm aliquid j 
cusnovumintroduccrecur. Mii 
igicurhsccvcrbarclativain prop. 
ejus cflFicacix clTc poccrunclcd n- 
(ario cantum refcrcnda crunt ad 
qua: in priorc teftamcnto de fan 
& agnationisconfervationc di]p« 
fucrunt-., 

Namf rclationcsquamvis gcn 
lcsadcaduncaxac pei cincnc, qus 
rclaco cxprcfla rcpcriunrur,ulcra^ 
illa nihil operancur,)^/ docet Bald. i. 
C.de errorib. advoc. ejuem refert J(oi 
conf^p^. num.fi. AUx. confs- nttm.t 
2. Decius conf 63 n.6.rarij. conf.y.nui 
vol.j.Berous confi^. n.^.vol.i. 

Ncquc t eciam rclacio prarccr 
qujc in rclato concinentur, novi 
quid introduccrc potcft,ut mulcis 
mac Ii)ccius confj(f2. crconf.4^7. 
indcconcludic, cx rclacioncad tc 
mcntum aliquod fada novum cor 
tui fidcicommiflTum non poflc. Q 
fi ncgoqium hoc rcdc perpcnd 
mus fdccimo quinto) condiriones 
dcicommiflb prioris ccftamentiar 
xxadinftiturioncm poftcrioris cc 
mcnci accommodari nulla ratiouc 
terunt. Si cnim fili* inccrim, do 
?o. actacis annum corapiercnc vel c 

car 



car«ncur,frudus pracdiiB. pcrcipcrc 
debcrcnc, rcqucrccur illas inccrirrLj 
ha:redis infticucas, Ticium vcro fra- 
tris filium minime harrcdcm fcd fidci- 
commiflarium cancummodo cflo* 
Nam poftquamfilis^lcmel cxcicidcnc 
ittnredef# non poflunc amplius.dcii* 
aereefleiuBredesj ied per fideicon»- 
niifluiiitamdm condidoheev^emente 
hsredscarem re/ticuerenc lacqoeadeo 
Ticiiif nofi hseres fed fideacommifla- 
rius ranciimeflLtsc»il ei^m[alvem40^ dc^ 
h^ed. inflit. §. Re/litutd ski 9ft, Dd, 
vtfttt,dtfitk§m, kdtid, concra ver^ ex 
ttftamenco pofteriore liquido appa- 
rec, filias minime ex praedio B. ha:rc- 
des inf^icucas. Hxciraqucduoiupu- 
gnarcntinviccm, uc conciliari nuUo 
modopofl^nc,, & quod conrcqucns 
c/l, condiciones ipinimehuc rcfcrri 
ponuntL^ 

^ Cum rclacio quancuinvis f^cncra- 
lisnunquam pcrcineacadec, cx qui- 
bas coocrariecas incrodbcerecur^ fer 
fif mu$, MtBM>qHiy, iuleU Jhae,, e§^ 
iin,mt^ i9, Bmg4i,gmf.44Z^ mm, 24. Xk* 
adm,e9if,24.n.ioo,vol.t. \ 
Nequc rcfcrc>fiqoif Gonciacti^ieref* 
TiciMm ialcem evenience conciidb- 
achxredcm fore. Hoc enim filiabus 
iemel haercdibus cxiftcntibus, fieri 
commodc non poccftpcr jura paulo 
antcadduila : fcd & pro co habcrccur, 
acflpolt 20. annum dcmum infVitu- 
cus eflct, quod camen jura minime ad- 
SDiuunt , cum hvredicas ex die dari 
nonpoflic« Lhitreditst exdie, deh^red, 
vsjlit, 5. hdres, infiit.eedHi. acquead»^ 
lianc eciam ob caniam conaicionei 
tftse ad ihddcucionem lidnns raferri 

poflci^C* . 
?9 CumtverbarelafiTaeciamuniver- 

lalia nunquam rcfcrcnda flnt ad ca^, 
|>er qua diipodcio reddcrcturinucilis, 
/. Lttcim. defideicom. hared. Lfii^ alie^ 
mp, fidh impttl^ere, de Ugat. t. met. fiart. 
0* Dd" ift Itatis fcriptitrd. & tbi Jaf. n. 4.0. 
de legat .t.Roman.conf.s^. (jr confisi^. Be- 
€m]it (fieumdk reqM«ritjt^,deMf^ft4$^^ 

• f 
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conf,ists.cvLpcft.Cravett.cenfi ^o. nftm.^, 
Kcliccc quidam, quiu coniranai cuo 
bancurparccs,hocobje(3un^ anmi.id- 
vcrccnccs rclpondcrcnc, T liiun . nihi-. 
lominusinccrimin propuecacc, fihas, 
vcro cantummodo in ulii^niciu iiillir 
Cntfls eflie» donec 20. zcaci^ anu i: m ac- 
tjigidenczTamenhoc^ciam dato,tilud 
nobia uc concediacur Jiccefle forcL.^ 
jpiam infticurionem plane nova^tK^ 
diyer^amacqoe aliemimprorruf^eSc^' u 
abea* dequa prius c(»(lameacum lo- 
quicur, nequccciam de ejufmo<jiif^ 

(bcoc^oneinpoAerior^ceftamenco.iijt- 
lum reptriri vcrhum vel licerauiLf. 
Quarc cum fupr^ in x^. fiindamenco 

linnacumfic, rclacioncm ejus cffica- 
ciar clVc non po(Ic , ucnovam inducac 
inlHiurioncm , ccrcc tanrum abcft, 
diflindio ifta rclauoni opici^Icrur, uc 
ftiam tanquam vcrbiscc(tamcnci mi- 
nus coDfcucanea illampcnicus dcflru- 
a& Nam quod cx CTUunodt relacioae 
liDVa difpoficio non intrDdocacarj 
cjuamvis verinmilcii^ceftatorem hoc 

Wuiftediipdnere^mulcjsfirnMtDe^ 

U\x%d.ctnf3ffg, 

. Ncq ; fani tmirum » curo non ru^ 30 
dac, cc/lacorcm ahquid voluiflc, nift 
etiam iftud difpoAacU/r«. %.fim, iiime^ 
prebaverittqmitqiiMtmfiidavelttntMtecem' 
fiituiteftamentum. de b9H.poJf.fecHmd.tah. - ■ 
& Lin ambigHo iii ne^ id quod vu/t , quiM 
nen loquitur de reh. dHbiis^ L quidem cnne 
fiiiHm.^e hiered infiit.Lfi quisinfundivo^ 
cabHl9.de ie^at. /. Bald. inL i.infin. C. de 
hisqHi ant, apert^ tMb. tab. Aiex. ^ Jaf 
eetifzat» tnfimxU, M,JS»e'tm.fen, comfto^, 
piekme9nf43,&e9if.)9s. & ceuf 2^7. ^ 
cemf^^AhMmeeffee&mummmm &imdm^ 
mMUtmtIidxemeli^meietMUfm,em^4^ 
mjsdfitemrrferiBmr/Mte§i^4,mmtmJt^ 
Fruftci^igicur hoc loGO conftderBCur 
yoloncas ceflacoris»qiMetindil^oficio» 
nemdeduflanonftierac, , 

Cumtinvoluncaccceftacpria iater* n 
prctanda divinare non iiceat^ mt m^ 
Baid. confi^u mmmt,tM, & Uemeek enf 
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Quarquidemdmniaveltdeom^^^ dctcauiGiv quam te(Btoftm petino- 
hoc in propofica locum fibi vcridi- viflcappatcc iutlhihilfilium cx pia- 
canccomnotiibUm de Qaimoditn>» di6B.iijertdcm iiiftituerec. Nam tt 
ftitadone ; fccaiidtitn quani adalw- verbistcfiamcnti liquido conftac , c- 
jnpm proprteas; ad alccrum ofusfru- um hac pocifrim^m caulkid id ticicn- 




qu( 

. prc(rcdirponanl,'i^>*^ri>i»i^ rccur. Acfivcrba rclativa ac mliuu- 

mdMifcftumcJl. 'Honcs ctiam ad condicioncs ttdci- 

3> Dccimo fcxtof fufFragatur hifco commilTi prioris ccnamcnti rcfcrvirt- 

CCiamaliatritaiurisrcguia,quxdoccc, dacflcnt, ucillae rcpccita- vidcantur, 

vcrbarclacivapociuscflcrcfcrcndaad tum ccrce iftud minimc in agnaio*- 

ea»qux difpoficivi ponuntur, quanij rum , fcd potius in filiarum comino» 

quse conditionaliCcr w/. Bart.intJicHi. dum cedcrec , atque \idco cauiir ito» 

. J. ijilid de U'g4t:i, Alex. cofifi. C0L3. voL quam CcHacorcm ad hanc in(Htucn>- 

^^lMiktonf^fpj. n.4. Parif conf if.mu )iempeAn<>vi(rc dixiinitjs ^ plurimum 

$i,it§L2.h^e9iKfjii7it§Ui,&€w^^ adveriaretar. Conti*avcr6,fiVerba^ 

m^jGiMeUMfiit^:!^. ilkkttiH^adcacaiittomiqtiiKinpno- 

' Nam eiuh 3n''prl6re ceffamencd Ireceftailiencodcbohis in fifflilia con- 

praccer condicioiies fideicommiflb fervandisdifpb/ita fucruht,rcfl'rih^e> 

■ddicas, dc quibus iam vcrba facimus, rimus,cum ccre i/lud raciohi jahi coih 

ttlamdcmiilcisaiiis> qux ad familia: fiderahe appruni cohfcncancum %>- , 

confervacionem pcrtinent , difpofi- >ct. Haec icaquc ihccrprccacio illaoa 

rum fucric & quidcm principahccr, longcfupcrarcmcrirt) dcbcrcc. 
juxca jamdiftamrcgulam vcrbarcla- Cumtquacvisdiljioiicioquahcum- 3 * 

tiva poftcrioris ceftamcnci pocius ad vis gcncrahs cx caufa ihccrpreracio* 

« ' ca, quje infamiHar favorcm difpofita ncm acquc rcftridiohcm rccipiac > / 

funcquam ad condiciohes fidcicom- cum pater. %dulcijurK:^. clc hgat. 2.1. adh 

roiffo jam fublaco anncxas rcfcrcndi :gere %.quamvis de)urei',rtro»J.^odifi- 

erunc^ * •^jiowij^^^f*!?. &^ 

• idTjdd^ (ua ^et edam alia joris H» ^eralia reftringi debieanYad iciUiftmjk. 

gulajquacradirai^frdationem t pdciiii t»b quam proIaHafiihr. tkld mtiSt^ 

facien&niad ea,de quibus j^rinctpali* i#r JVSm^. Wte^.jS^^^^ 

tcfdi(p<i6icaif>qu4mde'qUibusaccef' j/i.n.jj.(^M.»:rjy l - 
fcin^Bkrfol.Mfiti%fitia:deUh. Ug^^ Pr«fertimVcr6'f tiifp rclativa cuiil 3^ 

Jkx:Lfiuhm%.Ji».dejMrisdi£f.omtt.jit^ aliagClkcraiiavcrbarcaHhgendaruiic, 

y^4l^Li4litJh^iar4num.4a^de l^dt.t. ne cohcrarium cftcdum ihducanc^ 

'f^€onfi43,€$tJm,ktol.2.'Jinhhehii^3t^'tt*' 'Seem^jiin:c§Hfi42,tt*i2,voLs,'Cr4i^et'f, 

S.&confr/t.n.s.&configr.num^.voLil eonf^jo.n.j. ' 
Grat.confi2i.n.2o '.vol.i.Cefhal. conf^s- Eundcm fcpfum ctiam dccimo o- 

tt,t7.&confio7.n.7. & conf622.n.4(S. . dlavo arguic cau fa , quam vcrifimilc^ 

■• Practcr fundamcnta, qux cx ipfis cft ccftatorem movilfc, uc ufumfru- 

verbis ccftamcnci haclcnus adduxi- ilumprxdii A.fihabusufq;ad ao.xca- 

mus,fcncenciaiftamagiscciamconfir- tis annum priorc tcftanicnco rclin- 

mabitur, fiquaHcaccs & circumftan- qucrcc. Idcnim hac una dc cau(a fa- 

cias hujus negocii cxadius confidcra- ^um credibilc eft > quia cum nulla^ 

Vcrimus. 1 '. cdmcempprisdiabdnahabcrec,&ta- 

Decim6 %timd enim idaii Vo^ nienfiunwftteconitdeixvclkciihc^ 

fili# 
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^ilia: proptercaaiyomnibus fuis bonis r FiXfpoccntia cmmtmQe trguitur 
pcnitus cxcludercncur, iis.frui^umj^. pQtchtia c^^\x^y i. 3.%^ /liiu^familias 

praedit in familiam transferendi ccrto dcpecML L Otf^celLfverat . de hU (^ux inte^^ 

tcmpore conccffic. Cum autem d&- JlamML L ct^effclitHdereg.jur. in(f. 

^ccps cciam praidium Eu nadus fue- N^quc cnira ccmporc poftcrioris cc-.' 

ric, & cx hocfilitim fratris , cx pracdio fl^m cnti \ priftino tcft^coris amorc in ^ 

A. V^crofiliasihfticucnCjacqjicaucriqi faipiliamquippiam rcraiflTum, quan- • 

coh/idcr4ciohLfacisfcccric,uciqi caiUa, tumvis is poflhumara adhuc fihamjL ! 

ob qUam cdhdicioncm haiic|Jrioriihr: cj^pcdlarcc, fcd illum pocius auclurriji , 

ftitucioni addidcrac, pcaicus ccllavic; c(^:,,acqucpropcerca jurafamjlijeacq^j 

atqjpropccrcahsec ad inftitutioncau agfia^qnis confcrvationem & in^pc-^ 

cx pracdia Bi' fa<iiam minus rcfcrrl ^pncimi raaxirriopcrc confidcrajTcij . 

poccricw^ ' . V i .i. • • , . icxipfis ccftamcnci vcrbis liqui^l^ ap.| 

5 Certantef ehim cau&, ceitat cffes parcc, uc ycl ob hanc ccftacoris, incc;ii- ^ 

. ikMs, c.eeJfante de.afyelLLgeneraliter tjoncm prp. |^ip^m i^dpoi^^^ 

de Epifiop. (jr Cier &c finica caufa dila- dum/it_*. .^j ^ jirut) - ,r . ; > , ' /; , , 
rionis, ctiam ipfa finicur dilacio, /. //n Nam qiiQtijSstappsrcCf tcftacocf^^ 

kerta%.Jin. deann. iegat. uhi not.Bart. dr> aiagnacioncm habuifrc rclijcftuy 

inl.fivefarsnum. 2. C. dediiat. cumaim pj;o agnacis concKafiliasintcrj)rcr;f|io-^ 

adduittc a S{m.d£ Prat. conf itT.nttm. 22* nomiacicndamcflej firraac -^^f?(r^^\^ 

' Dccimohonoi congruuhc ctianu sjt^nftf.if.voi.^.Sacin.fin.intercppf Citrt., 

liuic (entcntiae omncs aliac quali taccs figk, conf.4.0. idem Curt. confst.Pari/.c^nf^ 

hujus fath. Si cnim ceftator cUm tcnv- 2, foLfen.& ctnfio^j^. g^, v^,^^^i^i(i^^ 

poris,cum nuUaalia bona pnccer prac- conf.uz.n.ig.y^.iy ^ ' ''^** v ti^t^ 



duim A. habcrcc, fihabus tancummo-. .tiHacc cdam ycrincnilis, mens cli(po-t 

dfV ufumfru6bum hujus i quidem ut hend^ vigcfii^^, clarius dcprebcnct^-' 

cx proxime dicendis apparebic, ad tprexconfideracionczcatis.filiariiiniA 

cempus cxiguum rclinquerc, d^indj; DuaecnimiUacj quar ^cmpore prtoris^ 

VCf^illud tocum ad fracrcra fiyefr^ ccAamcntiextabanc, jam tura adultat^ 

trisfilium pcrtincrevoluit. Vcrulmi- &propcnubilcscrant,&propt9rca-(», 

lcccrce &credibiieefi:>cumpoftquam adhoc, uc juniore 20. annum acciyn- * 

prafdiumB cftadepcus, & propccrca gcncccondicio fidcicoramini evpiii-' 

filiascxpra;dio A. ha:rcdcs inl}it.uit-ii rec,paucorumai;norpra inccjCValliiipD^ 

prasdiumB. in quofcacrisfilium fami-. cxpcciandumfuiouhde apparct, r^l^ 

Kaearaorc infticucrac, huic ibji tclin- ftacorcm ufumfru^ium prardii A. ijf 

qucrevoluifle.. Siquidera ncnioinfi- exigmmi tancum cfrapus filiabiis rc- 

€iasirep6ccricvhoc ipfum quodfiliac. linquercvolu»flc, quancumYis pfjccer 

modici canmm ■tcmporis 'lufufruflu i(lud nullaalia.bpna habcrcc:qu^ cc-r* 

ejtcepco ab oninibus bonis: paccrni& iafli4e caufaalt^rjjrap;^terca-9f)ficl^ , 

*)«clufjccflcdebcant, longc majus & tioncmaddidiq, ut, (ia;ite2o.annj|^j 

grayius efle, quam fi booisdivifis pars; nubcrcnr, ufufrudu cadcrcc. ..CJ^i^f p , 

corumadfiliasi, parsvcro ad agnatos. vqr<i! quara tcftacor poft^noru? 

pervenic. Si icaqoc- familix amoir tc- ccftamcnci ccmporc cxpc<flab^(ni6n-!^ 

ftatorem permovics uc filii^ a bonis 4um naca , pQftobicum dcmu^xi^cj^s' 

A^is penicus exc^ludcncc, coutc-idcmj ppftbumacdiu fuic. Quomobrcra li^ 

muUomagis in cftcrfa cflcpocuicr, ut*. condiiioncs pripris tcftamcnci..cp^in 

parcebonorum^filiabus relit^Vaid ha-. iadihfticucionem cx pnedio B. in,pQ^! 

fce cx' bonis famiha: aflignatis nihil fter iore faclam refcrendac encijt, t^fial 

perdttetc voltierfc* v . . I v. iiliiCLpr^rdium iftud.np4'^guo temr . 
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^porc»6cqiio tcftator in iyriore ceftk- 
nithco (enfcrac , ied inccgros fio. aft-' 
nos obrincrcnc , ncquc frarris fiiiBS C- 
justrapax-eflc jjoflcc, priufquam totb ' 
anniprafccriiflcnc. CMtis auccm quar- 
fo rcdla mcnte prxdirus pciTuadcri fi' 
bipaciecur, ccftaco^fcm, qui co cafijH 
quoofrtmafua^bona a-d agtiapos cran-' 
/iulfc, hbrum ofiimtru^luin cxfguo- 
cancurti tcrhpore ad filias pcrtincrcL» 
voltfin cpndem dcindc bonisauftam 
iMain,tci:fiiias & agnacos dividcrtcc/nii 
horuHricjlixagnansani^avic, ufum- 
fradiihi filiabus cotos viginti annos 
rcliHqtlti^cvolUiflc ,' Ut proindc iftud 
, vcrifimile plane non fir , acq; pfoptcf*' 
* caTWinitncathTiitcendunij. 
Z9 cuji^svis t enim difpoficionis in- 
ccr^rci:afl6nfc id p6nflim\im atfech- 
dctiduM , quod cft Vcrifimilc , /.V» o^-' 
fcmrKldertgkl.jMr. c. tnfpUimui. epJ. tii, 
Uy, c. Mrvitis. ttbiifmd 
vetijivitiie nvn eFi incredtbile cenfetttr.caj/. 
^uUveriJimiliter. defrxfttmt. /. N9H 
vn^^mije. ^uod met: etitif. Nara vcrifi- 
liftFftdtip cfjH cognata iiaturcc, vf Mit 
^ld:cdnf,'j^v. viluni.'j.' -Qiiod auccm' 
V^t^JflrtMlcfidn efljfalficuds inia^irtem 
dfc, di.xit idcni ini. i!hvh 4. C de ferv.fii^ • 
^/ij; ^tm refort J.if.inl.Jiexir^neHs.ft. 
^.:}t?hnd/(f cdttf ht. " ' ■ ' • ' ■ ' 
f4:c!idctti confidctacionc vigcfihi6 
^iHd frqmdo iap^jSarct-,' tohditttams 
hjjJtiSinfaro'rh,qm tUitT prioi'i5 
tettarndrtci, fi iflaad^bftcrius Ctiiamj 
ccfttimeiirdm icf bmrnbdanda eflbt_r, 
ploriThufh diffcrre i poftericrC. Qim- 
rcP|iaTicCciam ob catifim cortdicio ifta 
lflfVfc6ciancn-i ' pofl^irioris tfeftft- 
r^^Hci rcfcrri ribrt dfebcc Cum fcla- 
tfd niih^uam fiat ad ea , qune divcrfam 
& rcparaUm habcnt rationcm pcr ju- 
ra Tujjri idduda.' • 
l^^f^jni^ li^^i^^^ Aatiis rtiataflo, 
cMdc^hbnfoIum in perfonis filiaromj, 
«atafccarum,fi;d 6c in bonis ceftato- 
rUi lac diverfa hiredum infticutibrto 
atducinfiipcr mulcis aliisin rcbusfil- 
pi4 confidcracis cocigi c ,cc fla coris Vd- 
litntaccm circa condicioncs prtori tc- 
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ftamenco annexas immucaram liqui- 
db arguit, at*um, l, inconfiTmando. cum 
jeq. & iki MM. Bart. de c^nfirm. tm. LFmiL 4^', 
Caiimach.%. /• &i.CMmqua decedens.^ 
j. de legdt,3. LMitvia, %.fn. .de •ann. /eg^ 
Alex. dr Jtifin /. ^)ttod Servim de €t>/y^ 
diiJ.caufdat. 

Prarlcrtim vcro in di/poficionibiu 
rclacis ad jCmaspcrfi:>nas & ad ccrcum 
ccmpus, Mt pertext. inl-citmtjuif ijt Prw 
ap.aUfiiut.Mcf. PauL de Caflr. ihi tjuem 
refert Sim$n de Prat.confii7. rm. is. cum 
aiiit qua copiose in hanc fententiam tonge-^ 
rit Titatf. inLfinncfuam. in frafat. n. 109. 
C. de revocat. dtnat. ubi poft mtilca.* 
conoiuchc>nihil eflc cam pra;cilimi,nr- 
munn 6c immobile, quin ftatu ejiis 
mucaco aliam cciam^iKcrprciacioncfn 
rccipiac. > 

• Idq\iodinpropofico/^vigefim<5>l«- 
cundb) vel ideo magis oh ri rtccq ucmi-^ 
am harc duo, uc quis re aliqua cxigi 
icmporis(pacio utatur fqucmadmo- 
dttm in priorc tcftamcnco dirpofiium 
cracj& ucinmulcosannosiicacur (ip-, 
curi concigeret,iiconchtio prtoris 
ftamCnci.idponcrius rcfcrcnda ctiec) 
fimui confiftcrc non pofluncvfcd invi- 
ccm pugnant. Non igicur akcrum aif 
alrcrum rcfcrri potcriij cum rclacioi 
nunquamfiatadea,cxquibus contn(k 
riecas [aiiqua rcfiiicarec pcr jura fupr4 
citaca. 

Sccundum harc cciam vigcfimd tcr- 
ribrclacioifta minus convcnircr ver- 
bispoftcrioris tcftamcnu> dura in co 
difponitur > fracns filium pofl obitum 
ccftacoris prxdium B. occuparc dcbc-t 
rc. Quomodo cnim hoc commod^ 
fieripoflec,fipoft2o. denium annuiA 
finiro ufufruftu filiarum hujusprxdii 
capax cflc dcbcrct, cum lamcQ idi- 
pfum quod pnrdium hoc occuparo: 
dcbcat , bis rcpcticum fic , acquc barc 
cciam gcminacio prartifam mcnccnu 
difponcntis dcnotcc,/. Balijia. iunci.^l. 
adtrebeU. L fi muiitr. C. ad VeiUjan. U 
proptcrca vcrba ifta c6 magis ita acd-^ 
picnda , rtc fupervaoanca 6c fruftraco* 

ria 



CLtl M^r XXfBL 

tia fint, red cffc£hjm forciancur,/./ rclactvorum ncqjaliorum vcrboru*^ 

iju^indff de lcg, j.Lfuftdui qui Ucatut. d<^ intcrprttatio tantum valcrc po tcric^ 

fmnd indruct xumftmilih. iitmcliorfcnfucxiftat,/.^.C.<^/f^.^r4#- 

ConAdcfandom ctl pfaeterca vige^ terit^ fcd huicapertxnQCntiatqj voiun- 

fimo quarc6 > quod iipraediumB. dc- taci ttffaicom infi(lcnduD&itliii6 cri& 

iimmpon:20immsmiidihitrisiS]iQiii KiUn(BCiamtiiilpedetradiraine(h ^ 

penremredeberet* hanc ipfiim iiifti* verfaarelitiva eontva menteM dilpo'^ 

todoneinBtGilftelodipoi&> nentiAnihiipoi]&i>peiaii,a£^tidL<w^ 

4^ Hontfbldmpropcerea>qaod}ara w*»>2JPiiinf9tlif^*mt,^.'o»Li,M- 

hoc iprum , quod alceri ufiis i^adan- 'tUi:t^ffpi»mka», Cr»ve$tauf^§jiug* 

no< ao. conoedicur , pro alienatiDn o S$ei»,jmK. €imj*ft, mmt* ip»m$L Mamb. 

l Tc^MK^z^Bdri.inL codicillis.%, inflitut, Xii^^2Jt9,n.lS'&c4nfsj4^mj2^igegje$if 

4Uleg4i'.2, AUx, in Lfijilie. %.fi vir inj> toi. n.so.R'tmm,jmtJcenffo6j9,i4^,, , ,* 

qtimqnemmm , ceL fin. folut, matrim. & Ncq; (ane mirum > cum > ficuc alial 

in confiL /7. nu.io. V0L4. Decius tonft^i, in tcftamcn to voluntas tcftatoris pri- 

num.j. Scd cciam quia inccrim vdRa- mum locum obtinet > /. tn cotiditionih, 

cnsfilius mortcm obire vcl alia Con»- decondit. ^demonfirat. L Exfacio.d^ 

titigcrc pollcn:. uc praedium iftud mi- h/tred. infiit. l. cum qu^fiio. tn fin.C.deiL 

nus obtineac : Cum ramcn ccftacor Icacciam omnisrclacionisXMs acpocc- 

cancadiiigcnciacuminrt:ituerit,<Scpro- ftas a tcftatoris voluntace dcpcndeat» 

ptcr ca cciam fratri antctulcrit> atque MeHoeh. conf334.n. 12. Kx quO eciam* 

infu per ex ceftamcnco imnifisftdmtui^ «ccoaimodart Imc^terit trieii& jn- 

quafitoamorcproftetttniifaencagn^ Hf rrjmh TiiTTTlnriTi' TniltinniiiBilr 

toi » nfi|Qe e6) nt tbrum pocio^«mj taencero podus teftatoriB^qnbnftabi 

duxerit ratbhem quam fUiahim^ ^^^)m^^LfittiieiiUe4ttigia.tM\qHiik^ 

Noh itii^ue credibile cn:» eum hanc quUdeverhmr.figmfAMa»i3ketim»%sim 

inflicutionemintamloiigum CeiHpus itaadsc.TtdtelHitt^ 

difFecte&totinerertiscaribusillamiiw • Nambse6quoqyex^gpt^neVec}>ai/lA 

tetctpientibas cxpofitam voiuiiTc> rektiva podusjmccamencemceflatO» 

Nunquam cnim ea admitcnda cdin- risquam juxta corum figuram incer* 

cerprccacio, pcrquam difpofitio red- prctcntur. Qupd cumfic, ut omnCs- . 

dAturcIuforia, fcdhicfcmpcrtehcn»- prudcntes & circumfpcdos faduroa 

da»perquam illa cfFcdlum fbrciatur, plan^ non dubicamus > liquid<i indo 

/. quoties. de rebus dub. l j.de tejiam.milit, cortftabi t , Verbai ha:c ad condidionei 

i.Divui.deufu&ij^Ui:ttx ' ' ' priorisCcftamchriutpotepeniCusfub- .- 

4& Qmnim6tpfia^fumtioi(^a>c^uz fu' laciU & immutacas neutiquam pcrti- 

Aineta^umi&indetienimptainre^^. nere^ iicq; adedSilaictrtainfticucio» ' 

Iifiibct6icafbrcikii|(ti!utomntbn^ii^^^ nem tidi rcpettta»» Ibdhancpotiaii 

. O0n;e<£hkris pricvaieac. ^/teiiMibiuimii pur^&damejSo*' ' 

j^S4i/iesfinJkt>iftk^iige,ijMei^tt^Mai. Kxhisvqt^bulfenmndamnoftrattii 

m tf, iei0i. de Ugit. &m eenpip^. iU/, abuhde firmavimus ^non erit dilffidla 

4S*S^UtuiJ>'4U.eenfiftM.27.ydLj.^ tel|iMklereadomuiaeii>qi]dce)ipatte. 

min.jun. ceiifi^jrfJi rff. & 7% fiiiarum addu^a fucrUnt.NamiilViir-4 

Denique cum ha^cnus cam t)r(^ ba rehmva prim 6 confkierata qnod 

fts yerbis ceflamehti quam etiam tt accinet,omhibusiIiis racionibus > qiuk 

'^nthibus qualicatibus liujus hegocii busodcnfumfiiic, cohditiohdsprtmj 

nbundeficmatumfucriCj tcfVatorcrrij tcftamchtiadinlbtutioncmpoftcrib- 

minimefratris filium fub conditionc risnonpcrtincre, convinciturcciam-i 

priorc tcftamehco addita,icd pocius vcrbaharcrclacivaminimceorcfcrcn-- 

pure inilicucrc voluiiTc» ccrc^ ncquc da efle. Uc igi cur iilas ruisfflacim col.. \ 

Ul a h^ 
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!igamus,hocpocifnmum nocandum, 
tfUod.uclupra cciam monuimus> iru 
priorc teftamcnco non foium fidei- 
commiirum cum condicionibus ci- 
dcm anncxis (dc quibus jam nobis 
fcrmomlbcucuscft)comprchcnlunij 
fueric, fcd 6c ccdacor mulca alia ad 
con(crvacionem familia; Scagnacionis 
& quomodo bonafua ab uno agnaco 
adahum cranfircacq^hacracionc inj 
famiha confcrvari dcbcanc, difpofuc- 
ric, &iahocquidcm fummum ftudi- 
umacqucopcram collocavcric. Nam 
Jimc manifcflum cfl ,cc(i vcrba rclaci- 
va ad condicioncs fidcicommidinon 
rcfcrancur,canihilominus vimacpro- 
priccatem fuam in corccincrc, quod 
omniaea quaf pro famihx confcrva- 
doncin pnorc difpofica fuerunc, ad 
infticucioncm cciam podcriori!. cc/ta- 
inenri crahcnda & rcfcrcnda fmL->. 

Undcporrofcquicur, verbaillac6 
minus ad condittoncs ndcicomniiin 
necellario percincre , fcd dc iis^qux dc 
boais in familia conlcrvandis did.i^ 
fuerunc, incclligendacnc. 

Idcf; primo ob hanc caufam , quia Ci 
tedacor fracris filium cx condiciono 
prioristcftamentilidcicommirtarium 
potiusquam hxrcdcm mflicucre vo- 
luitreciftud fanc (prxfcrcimjuxta alias 
quaticates hujustadi (upra confidera- 
cas ) eiufmodi hntlcc , quod pcculnari 
& (peciaH exprcHionc indiguiflt 1*^ - ' ' 
44- Cenerdhst&nim relacio nunquam 
ca^comprchcnderc folcc, qua; fpeciali 
noca digna iunc, /. /fem aukd Laheonem. 
^Mti^^ttor ydeinjur. c.qitamvis, de fra- 
bend.lib <f. c. f:des d:r(f.riptis Jaf.in /. /. 
not.) felut.matrmr. Abb. in c. atjiCUrici. 
nu.24.dejMdic. i . ;k ji^'!»» •.: 

jSccund6,quiaexverbis fiipt-a con- 
lidcracis manifcftuni ell , ccftacorcm-», 
qux circa iufticucioncm fua fuiftcL^ 
mcns acq*, voluncas, quod iccm filia- 
busprjcftandum fic, facis dcclaraflo> 
atque hifcc ccftatum fcciftc fc fracris 
filium abfq; condicionc pure infticuc- 
rcvoIuiflc.Non. icaq; verba relaciva_» 
lujnc cffc^um habcrc pocuerunc , UL^ 
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infticutioncm, quam tcftator pu 
cllcvoluic, condicionaiem rcdd; 
icdpociusadaiia^ dc quibusinp. 
cciiamenco diclura fuic , rcfcrcn 
runccumgcncralis rclacio nunq 
t comprehcndac ca, dc quibus cx^ 
sc difpoficum fuit, Bart. inl.i §. < 
rinde(jMod viant cLnn. drw i taiu 
ptura de legat. i. \^lex. confsC coLj^ 
2. Socin.fen. (onf.22. Deciusconfji. 
Corn. conf.200. vol 3. Parifconf ^fi,; 
&confgs. nM,32. vol. i. Berom conj 
nM.3.voL2. 

Tcrtiojquiaaiioqui rclatio ifta 
rimum adverfarccur nacur^c inf 
tionispurc fadx,utfuprdprolixiu: 
raonftracum fuic. Gencralis t cnin 
lacioadcapcrtincrcnon folccquD 
cura: dilpoficionis advcrlanrur , / 
dMm.de contrah.empt.Bald. inLaproc 
tore.C. Mandat.Cravett inconfil.pro^ 
r» n.jif.BMrfat confui.n S6. 

Quarco, quia mfticiicio ifta pr 
pueconfidcracionc familia: &: in 
favorera, minim^aucem infiliari 
commodum fada cft, uc ica ip/a /ui 
(ftaiiiatcria poftu]cc,rcJacioncmi/l 
dc iis duncaxac incclligendam, c 
protamiliit confcrvacione in prio 
ceftamcnco difpoiica fuci unc, mini 
vero dciis,qua:adfiliarumcomm<; 
pcrcincnr,pcr jura in lcxcg fundara 
coaddui^a.^. ' 
( -(iinnco > quia alioqui ex rclatioi 
illa fequerecur crtcclus concrarius i 
de quo ibi ccftacor prmcipaliccrdiij 
nere voluit. 

Relatiotauccm quantumvis ger 
ralis ad ca non pcrcinec, per qua: 
unum fincm indutfla concrarium i 
ducercmiSocinjMncenft^.n. 12. vok 
Cravett.confyo n.y.cMmaLiisfMpra inf 
timofMndamento additclu. 

•Scxc6,quia varia «Scmulciplcx exi 
lacionci/larcfulcarcc concrariccas, 
ex fupra dedudtis apparcc. Nunquac 
cnim relatio quancumvisgcncralis 1 
ca rcfcrcunpcr quff fibi contrarius v 
fcmccipfum quis corrigerc vidcrcc 
pcrjurafupcrius cicata^. 

Scp^ 



Q. U A S T 

Sepcimdyquk^ficQndictones prto* 
risceftamendadmfticuciQaem pofte* 

rions refcrri dcberciiC>hsecutpocee3^ 
tdiefa£ta»minun^rubiifl:erec» ingeno- 
raliiniem repecidone nuhquam cen* 
(encurrepecica ea » qus viciarcnc z- 
€lum , per ei qux in X/. fundaniencQ 
firmaca tueruAt-i. 

Ociav6, quiactiaraalias inter con- 
diciones in priorc ccrtamenco appoli- 
tas & incer indituuonem poiienoris 
manifclla fubcil diverficas.Relario au- 
cem nunquamadca ficridcbec> qua: 
habcnc feparacam rat^onem per jura^ 
in nonpfiindameaCoaUt^acai 

' Ko«^» quta caud iDa, propccr 
qtttmeondidonesiU» inpripci ceftar 
mencoanneiGsitifiCiecdbcin p(>0erior 
it. Nim ficttc qOMs aliA dilp^^ficio» 
quancomyiigeneralis i cx caulaiticcr- 
precicionem recipiCL» ici^yel maxiiin^ 
feiacidgeneraUsi per eftquasimiJan^ 
damento firmata fuerunc* 

Decimo > quia cptum fidcicom- 
miilum prioris ceflamcnci acq; adeo 
ipfafubftancia illias difporitionis cum 
omnibusabca dcpcnciencibus quali- 
catibus penicus immucaca cd > uc iupri 
dcmondratum fuic Nonicaquereiaf 
cio iftand ea i quae peniniS immtttaca-i 
ibnciperoiiere poceric> cunl (icac non 
eiicisnaUflepc»iluntcnc quiliaces»ica^ 
nec^* quseimmucactliintlrepedca^ 
. eUepolBnc^acincLecinioliuwlaiiv^ 
prohatum fuif. . t • 

Undecimd» quia aUoqcu per rela. 
ciooem iftam penicus nova infticucio 
.&novamfideicomminum,dcquoin 
ncucro teftaraenco nihil quicquamj 
di£lum fueracincroduccrecurj cumj 
camcn relario cjus cfficaciae eflc noaj 
pofllc, ucnovam difpoficioncm pra:- 
ler ea,qux in relaco concinccur, incro- 
ducac, MtpoB Decmm conf.362.fupr!i in 
decimo (fuartofumiamcfHo ojhfffu}/: fuit. 

Duodecimo , quia eciam olias mul- 
CBsolycaufas fupr^ ediifideniCsS .^n^* 
didodei fidekomfnifll pripri^ tefta^ 
inendiaftitiicioni'pi^fitertOrire£(^ ac- 
«oqtfncxiarincqueuac. Rdladocnim 



quantumvis generaUs» adea perdnerc 
nonlolec, quibusccimi^odd adapca- 
ri non potell , Bart. ta Li,%.iexB4ciM4, 
ad 1. fakid. AUx» e§nfiu Ha0*v$L 4* J>e* 

Decimo tcrci(^, quia cam exyerbis 
poi^erioris celtan^enci, quam ccianij 
cxmulcis circutniia)'.riii l'-pra confi- 
deracis deiaonitraLuin dt ccllacorcm 
minime rubcoiiv-dcione prions fidci*- 
commilfi , fcdpociushocpenicusfdb- 
Jaco pureinllicuere voluiile fracris fi- 
hum- Concra banc igicur voiunca- 
tcm ceftacoris iacis man^fefiam ver^ 
1« reladva nihil operan poceruni^^* 
Cum relado eci^ coiitFft pr«c(&DB^ 
pcam.volunttcem teAacocis Ip^iiy 
oabcre non foleac perea* qoac Qifxk 
copiofiisdedu^fuer^hL/. ^'^. 

Quibus dcniquc omnibus ^pcci^ 
pm'accedic , quod in priorc tcflao^^w. 
co ccflacor eo loci^ ubi dc cafu', q^o 
pracdium A, dcfundo fracris filio a^ 
ncpotcm cjus & hoc cciam morcuo aa 
aliosagnatos pervcnifcc, dilpofuit^» 
iifdemrelacivis vcrbis ufus fuit > quoa 
videiiccc ifla bona omni fupradi^lo' 
modo condifionc obcinerc debc- 

^c (vnbfof t)tcf4rbmantrn @dc<r/^ef 
0i)dteQedob(cj4i^<&ciicc ma|Tcn/ con- 
didon 0t}b ^ronwii ^m/ncn/fo ^dlBi 
atoimt^ (cinmiZedr f»(toi UtMX^ 
icf aiiben dfffcit nadt^tttf etdcfdMi 
irnrrttiaftntfMtimcn onb faOm} & cst-' 
men cxcra omncm dubicadonedipo- 
ficum ef^, eum hifccrehtivis minim^ 
c6adi:ioncs illas priori inAicutioni' 
addicas , fcd pociuscaintcliexiflt' ,quaJ 
pro rami»!2e confcrvatibnc difpofuc- 
ratj f<wundum hanc icaquc loqucndi 
confuccudincm a ccflatorc ulurpa» 
CLimetiamin propojfico vcrba ifta rc- 
ba\ a pociui ,ic iis, qua: in graciaitLi 
famihse in priovc ccftamemo ordina-r 
vcrac, qi im de condidonibns fiddl-^ 
commiAbfiiblatoanilein incdU||di* 
•ciaerraiiLM \" 

, Xkii enim f pars ceftamend deicfai'^ ^ 
racaUani jt/l fd^ftyimmfrincif. Lji/cf^ 
111 3 
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'Vtupkrium, %,Jirt. de legat. t. &c quocics 
afjparecjqucmadmodumtcftacorfcr- 
tooncaliquoin una parcc ceftamcnti 
ufusfucriccodcm fcnfu cciam inalia_. 
parcc cc/bmcnci ufurpallc ccnfccur, 
Bar/. in l. centtfrio n. 72. de vttlg. cr pttpill. 
Anget.conf i2s.toLpen.Ccrn conf 90.X01 3. 
'V0L3. Parifconf.i.n.zp.voLi.ubidtt, hoc 
communiter approbAtumeJfe. 

Adalccrum argamcncum a n^cura 
3ii!ibnumunivcrfalium dcfumptum 
cjUodaccincc, illud omnibusracioni- 
"bus/amcnumcraciseodcm modo rc- 
Tucari poceft. Quibos fchim oftcnfunij 
fuic,clallflilam hanc rclacivam ad in- 
rticurioncm priorcm cidcmq'; annc- 
Xas condicioncs non pcrcincrc,iifdcm 
fcciamprobacur, ncq; vcrbaunivcr/a- 
lia vim fuam eo porrigerc pofTc. Idco- 
<^uc cciam-lntfer|)rcccs in locis circa^ 
limicaci(3/ics hujus t-cgula; fupra ckacis 
tterclacionevcrbisunivtrnilrbuscon- 
tepcaloquuncui.,ncq;camcnpropccr- 
■Caillammagis ad cafu^ cxccpcos pcr- 
'^ncrt concludunu. 
' Nam' & falias dc vcrbis ejufmodi 
univcrfilibus cradicum cft, iHa nun- 
qUam cam univerfahccr incclligcnda^ 
clTcquin fccundum fubjedam macc- 
-^m & nacuram rci.dc qua proftrun- 
l^r, inccrprctarioncm & rc/lriaio- 
ifeifiV6dpiartc,^^Vff /. promittertdo, tn 
f rincip.in vnrb.conditidMs in fin. de jur. 
doi. crhL emancipati & ibi^artoL dc^ 
adopt. a-inLi.Cdcfacrof. Eccief. & in i. 
omneso-ibi Angei. cfnc cenfih. Bart. /a 
L ijH.t habebat deiegatj. Baid. in i.A.pro- 
curatore C. Ma::1af. & in conf <f;. <foL 2. 
voL 3. Aiex. conf2o^. cd.pen. voL 2. & 
conf.2). coi 4. Deciiuini.t.n.t^. C. ejuiad- 
mittt.&inconf^jj. n.ii. Barbdt.conf t. 
coLs.verfdriicetfiatutum voL Ruin. 
'^onf^iin.s. voL2.Sdiifi.f:n.conf. -47. h.V. 
t/oi j.Socin.jun. conf /.f.t n.39- voL r.He- 
roOtcoHf n.2o.V0i.2. Neviz.an. confp2. 
n.31. Syivan. confs6. hu. ip. Caican. cohf 
i. C0ium. is. Gemm. confiL 2p. clrc. fin. 
Cravett. confiji. n.13. is6. num.s. dr 
tonfi44.n.3,^ih<ohfprogen(ro nu.jif. 
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Cephai.conf37i.n.<3S'Men9cii.d.co}ij 
S4--^tmin'jun.conf tfi.hy^.&god. m. 
Miii citati^ Cachera». tnp.-^dertt. eiet 
f .s>- ucrc(^tc Calcan. ia cicaro lo 
xcnchanc rcgulam-circrhcolcK 
&procedcrc in omni maccna," 
reforcRimin jun. r^^/f/Ti?/^. « yo. \ 
q'ucpleriqicx his ctjaifidccoca 
quancur, quo verba univcrlalia^a 
mineprolaca func, diftin<^lioncj 
pra craditam -non ufquc adco 
pcahi clTcapparcciicuci ncccciai 
laprobabiliratjoncnicicur. Qm 
tiusconcrarccliusaliagcncraljs i 
laconfticuicur ablnccrprccibns , 
lum verbum adco clfc univcrfii 
prscifum, quin cx confidcraci< 
circumftanciarumciviliccrinceUi 
commodam imcrprecacionciii 
pcrc debear, fivc ab hominc five 
gcptofcracur, */;*^. Dd.tnLfi/pu 
fumdomum. den>trb. obiio. J^fini.q 
cunQ. inprinc.n.4. ecd.tit.(jr per mttii. 
raprcbat Oidrjtd. ccnfi^s. nu^ 7. 
2ds. n.j. quem pofl alios cjuem aiiega, 
fert Nevizan.conf ^o. n. ja. decifPtf. 
'fo. n.2o. drdefif.jtrp. n^p. ubi piuresc 
Cravet.conf^if^.u. i3Ritf>injun.conf^ 
J03. (jr conf2i<f n. 4<r. cr cotif.do^ F.x c 
rc<ftc dixic Alciac. conf^^i.n. 9. nuni 
fc approbaflc opinioncillamnyoc 
nor^TTi dictfncium , hominis difpi 
"of|cm non rcftringcndam clTc. 

Sicfeciam reftringuncur vcrba 
nivcrfalia,ucincclligancurcorc/p<j(: 
qu o fu nc ptdlsitayperfupra adduUa ^ 

if'*sttddei.profeaitia%fin.dejur.dot. Cr 
vett:conficr.nj. 

Iccmtlimic^nrurcxcaufa obqua 
^^ntn\iTitmyBaid.fni3%.E.xhocedifi 
Naut caupon\Cravett.conf.s2t.n.iz. Ql 
verdrcfpcau &quam obcaufam ha 
verba rclaciva k ccHacorc prolaca fin 
lupra abundc oftcnfum fuic:Qyamol 
rcm quibus raciombus firraacurafui 
illaadcondicioncs prioris ccftanntt] 
non percincrc, iifdcm docccur cciarr 
vcrba harcgcncraliarcftringcwla 
nc iUai^omprchcadanfc-f 



Kt quicquid candlcm vcl cx rclativis 
vclccum u^ivcrfalibus vcrLiS colligi 
poceric, camcn m hoc ncgocio rcde 
definicndo oculi non cancurti inccn- 
dkjndi inycrbatiHa, quoru capiionib. 
fxpc voluntarcs difportcnciurti ifnpc- 
diunuiVy/.fj/jfrt.C./it atlljn.ab hkred:& 
ccnt J}tred. led omnibus conndcracis 
circumllanciis quid juris rationi 'ma- 
ximc cohvcniac ex pcrfonis caufisq'; 
varic conflicucndum ciliuxcapra^cc' 
pcum jCci Ccllw/// infHndoAlidTo.de^ 
n/vend/t4t,c\\ioi{ pulchrc obtcrvavnc 
ciiam Triphon./»/. bonafidcs.de^efit. 
quiliccc vidcac, quid fit rcfpondcn- 
dum , fi concrahchcium pcrlbnas can- 
tunuiiodo intucatur, ali\id camcn co- 
tius rci «quicaccm confidcrans ftacurt. 
Hoc cumficc, dubium noncft,'quin 
alix hujus ncgocii qualicaccs fupri ad- 
ducla: omncm illam dubicaciohcm, 
qua; cx his vcrbis orinpollcc, facile 
eximanr. * 

•Ciuod vcro ccrci6 prsdfupponitul-, 
quafi in poftcriorc tcftamcnro hiiiil 
rcpcriatur , quo condicioncs pr^iofis 
immucacK cflcnc, abundc a nobis jdiVi 
dcmonfliracum cfl:, rcrii aliccr fclciia- 
bcre,& pol^crius ccftamcnchih mani- 
tellam in fc concincrcdtrogaciontm 
ejus ,quod in priorchac dcrd di(poi(l- 
cum eracNon Iblum igicur cefl^inc rc- 
gulacinconcrarium fupra adduclarjcd 
niagis ctiarh nobifcum faciunt vcrba 
iformalia ceftanrtcnti,(!iiiibusca cantum 
cx priorc ccftamcnco rataacfirmacflc 
jubencur, quac in poftcriorchon mu- 
tatur,ut illa fupra confidcraca fucrunV, 
. ^ Sic ctiam gcminacioniscbnfidcra- 
icio quarto loco ta(fla opinioncm coii- 
tririam parum adjuvarc potcft Narh 
cum latis jamoflcnfum fic,ccftacorcm 
ncq; vcrbis ullis rclativis,ncqi finalf- 
t>us,ncqi istiam ullis aliis fidcicommir- 
ium prioris tefl:amcriti & fcidcm annc- 
xas conditiories rcpeccrc voluifle ;li- 
ccc igicur illa millicsirepctiVafiicrinc, 
prartcr id quod tcflacorcmfchfiflcap- 
^parcti nihil opcrlri poflcnt. Gcmirwi- 
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tio cnim f nonaugcc principalcm dif- 5J 
poficioncm,/. bis idtm.de v:rb:obUg. 
^>ecim c§nfi.6o. in fin. Kc quando mgc- 
minacoa^tu cadcnl milicac rafio, qiiK 
in fimphci , lum gcminacio nihil opc- 
Tznio\i^zd.doli mali.^. drjerptm.dc r-o- 
VAt. Aretin.in l.fi tffd^ cum alttey^cal.^^er. 
dcverb. ohitg. CMtHaiiis ddduHis a CephM. 
cohfi^2. num.s4.&fecf. prarfcrtim j vc- /4 
ro priecer ca,qua:aliqucm fenfiflcaf'- 
partCjriuIlum-cftVd^um habercpotc/t, 
c.fitjMisjuratiss. 2. quajl.s. Fcim. in c.fin. 
col. I. de offc. deleg. •^iff in f.r.fr.' //. C. dc 
fa6t. Rolund. a Pa/i. confs nMm .33. 'voLi. 

Rcgulx ver6 quim^ addufla: op- 
poniriir alia magis comuniccrappro- 
bata , qua ''\ rraditur , {b) cohditiohcrti 5*^ 
fivconus in ccflamchco iihi difpofi- (b) 
rioniaddicumadaliam hon flicilccx- 
tch d c n d u m c flc / fkb conditioke. de ^ 
rcd. mfiit. l. fiifuis hares. de acejrHV.ha- 
,red. Bart.in l.finiatir.%. I infin dcvulg. 
& fuftll. Sociri. in l. i^tia conditiormm. 
nurn. 4.. de condtf. & demonfirat. C^. 
cdhf.js. Jaf.cifnf 227. vottnn% 2. Decim 
tanf 2^4. hum, /. Varif conf. ^sS. hum, 
i4.'H)olum, 2. Rjtb. confsi nurh. j. S&cih, 
jkn. canj. tSo. num &conf tss. nttm. 
12. vol. 2. Cravett. conf.ps. hum. 13. 
cot/fjiT!. ftum Tt Roland. kVall. confil.sif. 
hum.24. vol. s. Gabrtel. conf ps. nut^. />. 
Menoch, <:onf.2i'6. n.2ff,& confsis.n.i2.& 
cohfs^y. n.2(f. 

ldq'uctlocum potifllmOni habct, 
quando intcr illas dilponcioacs ( uc in 
propofico luculcntcr apparcc ) aliqua 
fubcfl divcrficacis racio, l.ficumdotetkt. 
folut. matrtmon. l.fi ita quit cum glof /. 
commodifiim}. de vulgar. & pufilL Batt. 
in l. Galius. § quidfi tantum n.12 de lik & 
fofihum.Alex. conf.r. n.n.vol i.Socih fih. 
conf2sp.col.pen. voium.2.&erous conf tfs» 
}iU.2p.vol.2.Cravett, confay. n.6.kenoc^j^ 
confiso. num. 14. & conf. 243. num.sv, 
Turacriam, qux pro hat t-cgulaad- 
verfaha citata fucrunc, parilrh hilc 
ftciilfic. 

}4amftcn\isihl.latinfftdeli^af.2. SZ 
' dc cjulWjodi fadli fpccic lonuiciir, 
•-'411- 4 qua 
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quaiscui iidcicommiirum ccrcacon- 
dicionc rcli^um craC} hseredi quifi- 
deicommiiTo gravAcus fucrac in ca- 
dcm rc fidcicomminb fclida, in ca- 
fiim > quo is httrcs non cflct , fijbfticu- 
cus crat, :ltq; indc cotlcludic^condicio- 
nem fidcicommifib addicam in iub- 
(ticucionc rcpcticam vidcri. Idcoq; 
criam Barcol. ex illo ccxcu colligic-») 
condicibncm adjundam fidcicom- 
minfo inccUigi rcpccicam in (iibftitu- 
tione fada circa idcm de cadcm pcr- 
fona. Inpropofifoveroinfidcicom- 
milloprioris ccftamcnti &infticutio- 
ncpoftcriorisnon dcuna &cadcmre 
agitur: Sed fidcicommiirum ad prs- 
dium A. in/licucio vcro ad prsedium 
B. pertinef : acq; infupcr in poncriore 
teilamcnco duaedivcrlxinfticucioncs 
in divcrfis bonis fadlx contincncur^ 
cumecontrario in priorc cantummQ- 
dd de prafdio A. dilponatur. Dcindc 
inter fubftitucioncm dcpcndencema 
prima inAicucione , de qua loquicur 
cextus & infticutionem penicus no- 
vam : Iccm inccr fidcicommiirunij 
prioris ceftamenci & infticucioncm 
pofterioris maximafubcft diverficas^ 
uc ab uno ad alccrum canquam adi- 
Verfis nihil infcrri poflic. Pracccreain 
illo tcxcu condicio addica fuic m favo- 
rem fi4cicomminanL & fubfiicuti, 
cum hicm maxinuim cjus ircommo^ 
dumccduc, acq;mlupcr quod maxi- 
mum cil , indtcf. l. Latinm. ram infti- 
tutio cum onere fidciccirimini fada , 
quam eciam fubfliturio ci fiibroga- 
ta^vigorcm fu um obcincc , & res o- 
mnis ab co cnncummodb dcpcndcc ) 
utruminfticucus adirc vclicharredica- 
ccm nec ncL^. In propofito vcro 
fidcicomminum prioris tcftamcn- 
ti penicu^ eft fubUcum. Nulloigicur 
modo huc accommodari poccft rc- 
Iponfum jCci md, l. Latinuf. decujus 
plcniorc inccllc^u videaniur MjC- 
noch. conf fS2. n. 37- & confjpi» nu. 44. 
Stcin.jup. conf is?. n. 11. 13. & 20. voL 2, 
Ur incprimomitcamus alias ranones> 
quibus fupra firmavmiut > rcpecitio* 
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ncm iflam in propofico locum babcrc 
ncutiquam pofTc. 

i cxcus vcro //; /. fin. Scio. de Ugat 
2. porius concrarium probacjcondt- j 
tioncm vidcliccc rcpccitam non vidc- 
ri. Qnje f ZiUicmcxl.Malurt.dccondit. 
Cr demonflrat. ucroq; in loco craditL* 
Earcol. illa locura duncaxac habcnc_* 
quando duobus hacrcdibus conjiin- 
dim infiicucis alccri corum in uno co- 
demq'; fermonis cootcxtu condirio 
fuicaddira, fecus quando idorationc 
divcrfa & fcparaca fa£lum fuic, ir/dV- 
cUrat Bartol. in t. Seia Caia. int. offtfit. 
defnnd. infirucl, Cajirenf conf 16. infin. 
voL 2. Corn. conf i2p. tn fin. -voL 2. Alex, 
conf.66 n 6. voL 3. Menoch. conf 3fi3- 
6S. Deniq;Barcoi./;7 /. in repetendis.de ^fj^ 
lcg.2. ubi mareriam repctuionis cxa- 
mmac , (r; coc fcre cafus rcccnfct, iiu 
quibus rcpocitioni locus non cfi, qu 
ponic, in quibus ea locum habca 
f otius igicur illis quam his propoll- 
tam fad^i fpccicm annumcrarc licebifi 
prarfertim propcer ratio*ics atq; cir- 
cumflantias fupra confidcracas. Hz 
cnim ica manifcftaiacq; firma-Iiinc , ut 
quarcunq; in mcdium afferri potlec-* 
repecendi rario , illam omncm dc- 
ftruanc penicus atq; evercanc. Scxcum 
eciam argumencum facile rcfucari po- 
ceft. Namecfi verum quidcm fic, tt- 
ftatorem dilpofuiflc, uc fi vidua filiiim 
vclfiliam pofi humam edicuracflct& 
prjt^dium B. hxrcdis nomine admini- 
firarc vcUcc, quodhoc quamdiu iiu 
viduicatc pcrmiincrct , incegrumc(lc 
debcrec, ira ut adminillracionis fuae 
rati()nem rcddac-.. 1 anicncuipex- 
prefleaddidcric, ha:redisnomiDC, ia 
e/uicf; commodum hocficridebcrc, 
videndum ancc omnia cfi, de qoo ha» 
redc incellcxeric. Jam vero cxvcrbis 
teftamenti iiquido apparec,expracdio 
B. minim^ filias , fed cancuramodo fi- 
lium poftbymum,fi nafcerctur,vclco 
noncxcantc, fracrisfilium Ticium ha:- 
redem infticutum. Quarc cciam di- 
ipofitioidade nuUo alio qu^malcer- 

ucro 



utro horum intclligipoccrir. Curaq^ 
adminiftracio iilamcommoduni hx- 
rcdis ccdcrc dcbcac , manifcftumcft> 
Oihilindc ad filias cx hoc pracdio mi- 
nini^ iniliciicasperdnere > ncq> cciam 
iUas quicquantimpedire > quo. minu^ 
infticuras haeres i£uim praediumhoe 
oociipare podlc , uc volueracceftacor. 
Tancum suabeftj uc fimplex ejufmpdi 
adminiflracio obilaculo fit ,qu6min» 
incerim haercdicaccm adeacha;rcs> uc^ 
eciam ipia^ q uia nomioci^^redis fiLf ^ 
adicionem harrtdicacis prieiupppnac. 
-Qiipd ucmanifcdius fia^, ponamus, 
liliumporthumum nacum eflo- Hic 
ccrcc ncmo cim pcrfrida: fi oncis fuc- 
ric, qui aflcrerc debercc, incerim dum 
vidua bona ha?c adminiftrarcc , filium 
'ti.vrcdcmnonefle , fcd ufumfrudum 
' liujuspnrdiiad iiljas pcrcincrc. Si iraq; 
'Cum di(poncio iilahiinc (^piMm habi* 
• cimMioii cHec» nciq^nec eodc^q»^ 
poceriCf ^quo filip no|^- «mp» mcris 
tilios hsciie<<Bftinuuseft,uqittdem hic 
.in eum evencum non minu^actiiius 
inflicutusfuic, ^«dm^niftracioviduae 
in huius qciiiacem sequ^ acin filti, (t 
C¥Caret>cedere dcbcc.Neq} refcrc quic 
quam , quod in hac claufula eciailHus 
,cAfus , quo viduapoflhumam enixura 
.cflcc, mciicio fic. Nonn.indeinfcrrc» 
liccr, cjunficciam infiliarum commo- 
dum vidua* adminiftracio ccderc & 
- propccrca ad iUas ufusfrudlus prxdii 
pcrcincrc dcbcrec. Idqiprirao cado 
.cau(a, qqiade^tia.iAaincondicionc^ 
,taaciSini di^^umitimc^ PoOdenim ip 
jBODdicioiievpqacieflenonceafencu^, 

imL Lucifu^dt.kir^iii^'. Jd^cenuiumh 
terMpfrihattmtj^ 4U Altx» €9ttjl fff, im* 
S. voL z» Deinde quia ccftacor in flngu- 
lari numero de hQrede loAus fuerac» 
cumincerMn fiUarom cresnnr , 6cfide 
bisincelleziflcc ccflacor,pUirali numc- 
fo ucendum fuiflec, fingularis n. nu- 
mcrus II on nifi iii uno vctificari pa- 
fefliplurcsvcroabhorreCjr. gdudcmm. 
de divort, pra!terc<i ^uia ex vcr his inlti- 
-V. 
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cucionis manifeflum cfl-, filiam mini- 
mc in prxdioB. lcd cancummodoirLj 
praidio A.l itium vcroin iiloin/licu- 
tum fuiflc^. Nam cum t infticucid hsflr 
redis principalis & pocilfima parsiic^ 
cujuslibccccfiaroenci , pocius ?ecund6 
ijjani.orones ali^ clauuilap ccAahicn^i 
j^nc(^igendas'fiiaV «Tqiiim qc hst iUaiiC* 
inunuure debeanr.. jCixmpnefercin^ 
Ijancipiam claululam ac{ cxccucione 
infticucionispFaocedencis addita fuifle 
cxeoapparcaccjuod in ea hxrcdis cg- 
modum confidcracum fuir. Claufula . ^ 
fcnim acldicaad cxccucionem princi- 3o 
palis difpoficionis eandcm non (oIcLj 
immucare, Clem. l. defroth, not. Innoc. in. 
cap. qnofiiam AhbiU col. fm. de ofjk. dcieg. 
Fiit/i. in c. itcet. coi. 4. i'crf. c^uartadecid' 
ratio. de offic. ord. Deciui cenf /pj a^conf 
jos. nu.j. Quinimo cx verbis hujus di- 
ipofitionis liquido confla^i celtatbc^ ^ 

«4 pocitfimi^m refpexUIci ({"^'"^flr 
.mo^uflB.vi^inrftdminiftr^^ 
OcirttiniareIinqucrec,ne tata>^n'pr<l2- 
pcerea barredi prima imlicocd'quip(<- 
^iamdcccderec^ quadccaufa cciam^ 
,Vp]jaicucadminiftr4rro illa in harredis 
commDdum cedere & ralio cidciVLi 
rcddidebeac. Qgare vcl hacdccau4 
c6 minus ex vcrbis hifcc quippiant* 
dcfumipocefl^, quodpriori infticucio. 
ni advcrfarccur , & in filiarum como- 
dum ccndcrcc , fed ca pocius capiendi 
cfl: inccrprccacioj pcr quam harredi in- 
flituco jus fuum inccgrum & falvunij 
confervacur. Principalis cnim inccn- 
rio t dilpOncnns in qualibcf cl|.$9,^- 
,cjone rpc£binda efl , l.ftqukiie}/dul^, 
fth tftt. Jaf dr Dd,ft ccrt.fetat. praptq*- 
.tun ver6 ea^qu^s in unum£n<»9 tiultt* 
.^runc cpncmfiuni operarfiion dc^ . 
^^XtLl^4t«mHtHiter. ieadim. legat. /. 
^idLfiimrt^C, de U. Quodfi quis prx- 
terea radoiiem dcnderarec > cur ceda^ 
cor edam in cafu , quo filianaca forec» ' 
adminiflrarioncm viduar nihilomi- 
nos ccliqucric, fi nihil ex pradioiUo 
ad filiam pcrvcnirc dcber. Huic re- 
ipotfderipocclt, idforcd idc6i&^um , 

quia 
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quia mariti majorepltrumq; amorci 
& favorc profcqui foltnc uxores,cum 
quibus libcros procrcant>quam ftcri- 
les > uc cciam (acrar (cripcunr cxcmpla 
tcftancur. Ucuc candem rcs fcfc ha- 
beac> qui«t camen ex prarccdcnrc infli- 
tucioncdc voluntacc cc/lacoris Jiqui- 
do condac, qucm h^eredem ex pra?dio 
B. inftitutufil cflic voluerit , nihil ccrcc 
ex(<^lahac ^liae mencione infcrri po- 
ceric, quod huic ccdacoris voluntaci 
derogaripofliLj. 

Cura t pocius admictatur, verba Cw- 
pervacanea eflc , quam uc indc concra 
voluncaccm difponcncis cx aliisindi- 
ciis apparcncem aliquid infcrrc liccar, 
0r finfit AUx. in L verhU civilil/us.ini. 
not. de vulgnr. &pupill. Deciusconf sa^, 
Cravett^ conf.js. nu.31. 

Dcniqjf filiarum favor ultimo con- 
fidcracus parum urger. Nam uchuic 
argumenco locus cffc poflcc in cafii 
dubio, in quodealia voluncatc tefta- 
torisnonapparcrcc: Ica quocics con- 
ftac(utin propofico manifcflum cfl:) 
tcftacorcm magis ad familia: confcr- 
vacionem, quam ad fiiias rcfpedum 
habuifle, cumfccundumhanc difpo- 
ncncis mcncem ea cfl facicnda intcr- 
prcracio, qua: in agnacorum potius 
quamfiliarumcomraodumcedac, «t 
declarat Alex. confsi. n. Ji. vol. 4. Parif 
€onf.i2, col. fen. dr confios. n. 29. vol.3. 
Berous conf.112, nu. ip. vol. Ubi con- 
cludunc, quando apparct, dilponcn- 
tcm famili« & aghationis duxiflc ra- 
lionem,cumfemperproagnatisinccr- 
pretationcm facicndam eire contra_* 
iilias. Huic practcrca filiarum favori 
iniftafadifpccic hoc ipfo abundc la- 
tijfailuni cft, quod cum antca ex prar- 
dioA. tantummodo exigui temporis 
ufumfrudum conlcquercntur, nunc 
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iftud totumobtincinrcum magnaiiv^ 
lupcrpecuniarfumma, ucproinde v 
hacdccaufa filiarum fgvorcm conv 
nus caccnus excendcnc iiccar, ut ba:i 
diinftitutl) prafdiifui nfus adimaci 
contra mentcm acq; voluncacem 
flacoris cam ex manifcftis vcrbis rc 
mcnti, quam cx aliis conjcduri!) lijpra 
confideratis liqiiido apparcntcni. 

Cumitaq; cxpartcfiliarum inm 
dium nihil affcratur, quod aliqucrt 
juremoverc poflct^in poflcriorcfcn' 
centia pcrfiftimus. Quam idco pvo* 
lixius firmarcplacuit, quoniam iiccc 
hacc cciam multorum crudirorum cal- 
culummerucric, plurescamcn to^w 
vcrborum rclativoTum tatlturr.mo- 
do pcrcinacius urgentcs , priori adfti- 
■pulacos fuiflc dcprehendimu^i. Utcr 
igicur rcdius fenfcricjuciicenc eruditij. 
mod6 JCtorum Cclfi & Triplran 
Confilium fccuti , nonnudumrclati- 
vorum vcrborum fgnumtantum au- 
resfibiobdurarefinant, fcd confldc- 
ratis omnibus circumflantiis, qtiod 
juris rationi maxim^ convcniat, cx 
pcrfbnis caufisq; dcfinianr. 

Zncerim t omnesillos, qui ad tcflan- 
tium vcl aliorum dilponcncium VO' 
luntatcs confcribcndas adhibcnrur, 
monitos velim,utcum videant,quafr 
"cas in propbfitafafti fpccic fola illare- 
lativa vcrba curbas dcderint , ab ejuf- 
modi fcrmonc ambiguo abflincant, 
&potius mcncem dirponcncis verbis 
claris, quoad ejus ficri pofl1t,cxpr/- 
mant. Hac enim rationc & ncgociis 
redius confulere, & ne verborum ca- 
pcatiohibus dilponentium volun- 
caces interveftantur , cavcrc 
poccrunu*. 
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SimonisUlriciPiftorisHarcm. f'. 

(it) Sic. Hib his vertMs felcrend* i jWifJif^n. iz. ii^. i. ^ plurilitiis firnMU 

l)ss 1 modis & fbrmis proucift mu LMtmek. de^fntfiamt iAd^k frdfim^h 

quisi&vefticuris cbftdnetiir: nonxid' //K ' 

prch6ndipa<^ainahciqiiisin[vei)icuris "(c) Videeanfdetd flceuracc expli- 

contra naturam fcudiingraciarncc^- cac?arti apud Cdcheran. ctectf. S2. ^'ct^ 

ta; pcrronac apporica , & ob id rfiorco J*^^ Anchctr, Itb. 2, qmj^. S3 3"^- ^^^- 

illius extinda doccc Burfat. cenf.isi. n. AffHiUn. ml. Gdllm §. £/ ^uodfitamum^ 

, Ss fac, not. Latiji.a Tiraq.inL.fiunquAm verf&tfttidfi. nit.^a.cttf^fitjq^. maximi 

in pr^fat. n. jffp. C. de rev. donat. nnm. f <f. cvmf-c^q. t^r nnm. fj. Menoch. de 

(b) Magis ad rcm faCic, Ouod vul- ffjefMmt. lib. 4. prafiimt, ijff. cnm fiq. (j^ 

gd tradicur> conditiQilCm leu qualita- frafumpTifQ. ist. Cahallin. Mtiieloq. 143, 

f cm poilcana in primo tc/lamcnco v^b rtfegrin. Cavalcan. dcuficfL rmtl. nu^ isp. 

Csnleri repedmi^ iii (eouiKk> , u c pd^ mmfiqq. fia/dnm. e.s- Mert, /« emfor.jtir*. 

Dyii^%ni4 Bm"keh ^tMkf Fkmim $k. ^4x19^. qui yt^mfBfi^ omnia 

tr.dejttr.FifMlex.cenfiyi,^2,)Utk». ^«tlk^jfe a ua tU ft —-vj. . \ 

DISPOS IT 10 SEU O NUS 

F ILIIS IN jU N C T U M ,vrQy AT EN U8 

T" .. ..•,• .,» - di^Otiir. S.v . ^ .' . . ■ . .. 

f^yitlptiykih 'apptn^t^fii-eH &tfkMo nip9^ 7. Ctmi^iirit timtn ^mUieiemi»* 

-»v.,a. ,. cotoprehinHdnturtMid&an- ^'«»*\ ^ dncipoTieHi HtcmprebenAmtnrw» 

teps. quMfiio , ««^e fitHm,txf4a§ * ••; ' , mjxim^ in tefiamtmie ninn. //- 

iukS^&i^iil^i^Ufi^^tph- • ' fir4fmwit»> eademfHbeHratnn. 

w p,if^u)Md(he^iibei^ -•wvi.t:... ^'j,^ ^«WlWWe tOkHmimik 

pTthaidtintHr m. 3. ^ ajferens e$s ferore famili* n, ir^BecUratur n, 

' ^ comprehendi debet probare nu. 4, aS. tut ut aqualitas mtr liheroi 

Qubd^fiamritin^gtofitidiiiifMtfi' 'Ijeryetitrn.is.&tmquitiuyitetar 

^ .-vSt- t :9endaAiie^ttietrtnmfitm fit u. jj. ^n-r. •: v'^io, deci/tr^turm ^e-tut fi yerbn 

c-^Vk:-* UpnetofUtamenct^iaff^nter ^\,,.^.^ee^im.fnUir^ 

I. • r ;ino 1 ^^^^ Htiieqhiim f«. . is» iieUretnr ». (Mir nt itepo- 

\ r, terpretationee^iperdMadebeatn.^, ' :^'^tesineUoriUohditionitfintqHhnfi* 

V 2i.eyimfiohMrionipikc^hhetes *^^"'y''lHn.20.Declaratnrn.^r.ConjeHit' 

fidtiMtAUqucmcmKtrmkdmt, rd temtiiiMt* iffisytrbit.tifi^ 
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meutl tppdrere dehtut num, zt. & 
fortior e*rum probatio requiritur 
cum regulte adverfentur num. 24^ 
nunquam yerb nepotes hoc nomme 
•veniuntt tjuahdo dppar^ tejl^torem 
in aliis trfiamenti partibtis fepara- 
tim de nepottbfis dij^ofuijfe > neceos 
fub jilioYuthy:ominecompfehendiJfe 
H,3S'pr£ferttmftnepotestempore 
mortia teflatoris nondum nati ftnt 
• . •.tT-J fium, 2y. 'aut dijf>ofttio de flliislo- 
fuens femel itthis fuit^rificatan, 
S9. aut ex yerbis apparet i teflato- 
rem perfonus ipforum filiorum in 
Jpecit dcfgnaffe num. ^/,. & fq. ut 
, " ijuando de jratribHS inter Je l§(jui- 
"^•^^ ■^* tur, nepotes enim fi-atres fiitorum 
f . VVV fnorumnonfuntnum. 4^. autdiy'i- 
., rf. • ;»r. fiffnenyniapitafierimattdoyerit n, 
-t^- X V .i^ 4» aut aliam (jualitatem exprefiit, 
' Cj *''\ •. . ^'**'^fo''^'<*'*<'" conyeniat n. 

.•t>.' filiorum appelUtiqnem f^PV^ 

*' '* *^ ingtminarttn. " * *\ 

' Jkxumat$ generalia feu brocardita qui 
commenti funty maU de jurisfrmm 
'. . detttia funt mcriti. 

Jt, Alienandi Itberam facuUatcm impedian^ 
prohibitio odiofa eH , nec filiia faSM 
.s». ,V nepotes comprehea<nt, . ^.^ . 
|ft '9iieicommi(fa onerofa & ediofa funt>ik9 

nepotes comprchendunt. 
f iS f^oluHtas tefliiDtis inte^amentis fk'^ 
mum aiteniitur ettamconjediuratM 
^\rt ^ gr yeTbiaalien^tfraferttminfi- 
y IJ ipccpn^^nu.ii.modbdeeadart 
flet ', ftnmirjH4 pqtiora tamen funt. 
^ jverhaexprtelfan. 2i. lalifl.r M \ ' 
I yoluntdtis qHsfiio difficilis Cr erj^^ibus 
expofita. Y'»* ;-' (f-"^^' . 
14, In yoluntate teflatoris inda^anda-¥i^h 

d.fpofitioms potijfimum yalet. 
tj , Ratio uhi c tdem esl ^ofio, oi£^ia eahf- 
prehenditt etiattift yerba non con- 

yff^y.^^lEqualitatt inter Iweros fervandit jura 

. ..^.^,., , ttiaximt' favent. De claratur n. 4(f, 
."^wti^^P^ A,/2a/(7rw fecundnm affcClionem 
i'. - itvw V ipfiusiuter^reta^daeficontrayer- 

Uijam cum rcli£lis libcris 
lcxprimo &fccundo matri- 
' n)onio' &:pncdio quodam-i 
•fcudaliV cf^quo fucracinvc- 
^liWi^ <;uOi jurccc(landi, dcccdcrcc-*, 
^adiCu <cftaaacaaQ » omncs fuos h- 
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it, Ver^a potifimuvi^ in teftatorii yolunUH 

explicanda tttendantur. 
2/, Teflator hxredem tfuam tfummtm^rtt 
yare yoluiffe prxfumitur. 
'^robatiofortfor requiritur ab eo, c«i)»- 
ris prdjumtio adverjatur. 
26. Dij}>Qfitio quaniumyis generalis , de m 
- : * '. j -1 tantum caftbns inteUmtUr , deqtk' 
bus dijpottens yeriftmilticr ct.pti' 
yit , qme nec comprehendit prxt 
opinionem emer^entia.- < 
Dijpofttio qu^elibet interpretanda^ne (jffii 
durum aut iaitjuum inde refulttt^ 
etiamft yerba effent inpropriandi. 
Tluralis nuando^ refolvitur in jingaia- 
rem , id tamen non nifi ex apetta& 
yertfimUi mente dijponentis fitnii. 

nunquam autem contra menrm 
teflateris num. /7. nunqukm m ma- 
teria odiofa nu, jj. aut quando ina- 
qualttas &imquitas aliqua inde rr- 
fultaret num. jf. aut aliqua diyer- 
i"*' ' '. i fttatis ratio fubeffet nu. tf. % 
j6, Dif^fttio teflatoris de pluribtts frdtr: 
JlO(^ . ; ^ alienantibus fa6laquatenus eum 

fum comprebendat y quando um 
.\ . V:» . ■• tantum alienat. 
i4, Jtienandi pweflate plurihus conce^a- 
.u ^ , tantum pottunem fuam aluMr 

tenonpoteH. 
.i^/. lie alienatione totius rei difpoftta an 
V 7» ^hesntloiurTiaUtnataparte. 

Argumentufn el toto ad partem no^t 
. . , procedity ubi eil diyerfa ratio,. , 
Cmditie , fi ftne likerisdecejferit, fx^ru 
onerato cum Uberis decedente f litet 
;bipofleaftneiibfrism$riantur. 
^yfrba : Hxrcdcsmci> tion comprtben- 
- diint hJtredem h^eredis. 
.4f6, Ceminatio magis enixam diflionentie 
yoluntatem oflendit , nec yerba fa- 
l 1 I itera^, interpretatiouemalt^ 

quam admtttunt. 
47. interpretatio , per quam duplexJmprtf 
prietas induceretur , »0» iinitit- 
tur. 

'j2'. \ Teflator in portione reli^a fiUo magis 
cenfeturdHigert nepotes iliiMS qudm 
proprios hberos. 

bcros inmruic> atqucacmccps libcris 
primi raacrimonii ccrcam harr«dica' 
cisporrioncmaflignavic-/. Filiis vcr 
cx (ccundo macrimpnio , quoru 
cranc quacuor, Pjxdiuin R.di^^unu 
jrdiquic , iUubu$ cjuJl^cin mdcrimonii 
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in dote tancum itiftitutis. Ac dcinccps 
•i«iter alia i ca dirpofuir, quod fi filii mci 
in ft. praedium illud non poccrunL-» 
Confcrvarc^ Tcd illud cum fiiis pcrti- 
ncnciis alicnavcrint , atq; carius quam 
2^060. florcnis itavendiderint,utidj 
"xixiodfummam hanc cxccdit,quinq; 
'millia6c ultra^tttiligac, tumid,quod 
ultra pricdiilamfummam fupercfVjiti 
xrcs tcqualcs porciones diftribucrc & 
"d uas quidcm partcs cum fr^tribos fuis 
"Conftnguincis C.Sriis cx primo ttiacri-' 
Imbiiio nacis j (ccttndum capita divi- 
Vicrc. Tcrciamv^pai-tcntiotunibus 
ibroribus, canjndcmq; libtfHsconcC- 
cJerc debcnc ; ita uc libcri cancurninde 
percipiant, qusifitiimadmatrcmpci'- 
veniflcc, fi fuiflec fuperfl^es. Sinauccm 
"i^cnditionis prccium didta fummam, 
Tjirinq; millibus florcnorum noa fu- 
•pcrkrct, cum id , quodfumrrrarail4am 
«xccdit, cum fororibus cx ncrot];la- 
tcfc cojundis (qiTarum quid«rrt mor- 
tis ccmporG fcx cranc ) pro rata perlb- 
narum fivc incapicaulcraedV^quxvi-* 
^orehniusccflamencieifdcmpfoclo- 
•^acione pncflarc cenenrur , div^iderC 
Tdcbcnc. Morcuo dcindc ceftacorc,filii 
qbibus pra-fatum pra?dium cx'tcfl:a- 
mcnto obvenerac,illud annosaliquoc 
in communi pofledcrunc at: dcindc 
tmo cx illis dcfunclo cres fuperfliccs j 
Videliccc , Joannrs , Martinus Pau- 
ius, divifiortem inrticiierunT,jnqua j 
cercia illitjs prafdii pars R. di^^a , fbrcc 
bbvenic Paulo minori nacu Rcliquae 
Vcro parces illiusprajdiiR. quiacom- 
itiodd divifionem non recipicbanci 
ipud rcliquos duos fracres ptoindivi- 
fapermanferuht-». Arq; hi ijniderrij 
pr*diuni ifl^nd R. fivc duas iHimipar- 
r C5 ii l i qua n ci fper i ra fi m u 1 poflcd er u t, 
itd cum'dcinceps}banrtes frater ni*8- 
jor natu arrc aiicno obrucus,iUlid con- 
iervare no^i poflec, icerum diVifiond 
ihicipra:diumiflnd Martinoda lego 
fuitaddiclum , uc is fraci pro pbrtione 
fiii icoco. florcnorum petfblverer. 
Qno fa<flo moritur dcinceps Marci- 
AUitj i cli(flis pofl; fe aliquoc liberis^ Hi 
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Vcroob acrisalicni onus r ^trt ipfo- 
rumrcli£lum praedium amplius con- 
fcrvarcnonpocucrunc, fcdiiludalic- 
narcfucrunccoadli, &quidefnlongc:- 
cariusvcndiderunt, quam abavo.te- 
ftatorc» uc fupra tii£tum cft^ arfliraa- 
tum fucrat. 'Ginarricur igi tuSt ucrum 
cumadcafunrahcnationis devcnturtx 
ficvpracdida difpofitio tcftatoris locu 
invchiat, & filii Martini id,quod .olcrd 
24D00. ftorcn.cxpradi6v6ndtto.pf*- 
ccpcrant , vigorc/cjurdcm difpofitio- 
ntsdividcrc cogantur, inicavi.deliccc 
computatione pro rata harura dua- 
A-um partium i quatdift:ra£i«fucruliti,. 
-\r Hiujus cafiis t^ifio 4 trita & vufga- 
ta illa quarftionc depcndcrc vidcjur: 
An&quatcnus difpofitiodcfiJii^vci:- 
bd fkcicns ctiam ncpotcs comprcbcG- 

In qua f cum Sc Jurisconfulci ipfir * 
mecfccundum propoficam fadi (pc- 
cicmexcircumftanciis c;ufdcm> mo- 
doinaffirmativam , modb in JDtfgaci- 
vam fcntentiam rclpondcrinc, <r'4^ 
farertxl. liberorthn. Lfilii.Ljufta. dever- 
hsr.fignifJ, Lucius.dehsiredMm. inftit.L 
i.jun£i. l.fiinim ad SC. Mdcedon. l. e^uodfi 
nepotes. dc tefidm: tttTel. %.frf. Infiii, qi4 
tefi4m.dar,tutcr.foJLL lihertum, de excu-* 
fat. tutor. L cum. acutifiimi. Cod, defidei- 
comnnf. cun:fin:iL Kcjuris Intcrpr^tcs 
haudparum fibi conftantes juxcaoc- 
cafionesoblacas caufis inferviendoin 
varias difccflerin fenccncias,i^//^/#/»- 
iur CQtumfiripta in d. L liberorum. in i. 
Galius §. irfiitucns. de Uber.&fofihfm* 
dr in L filiusfamilias. §. divi. de Ug. i. ^ 
aliis in locis in hancfcntentiam coptose con^ 
gefiisabAnt. GabrieL drinlib. commun, 
concLlib.6. de i^rb.fignif . tit. t. (a) longc ^a ^ 
fane difiiciliuscft , qua:ftionem hanc 
in gcncrc dcfinire, /. omris definitio de^ 
reg.jttr. quara in finguhs cafibus dc fa- 
doconcingcncibusquidjurisfiL, tam 
cx vxnrborii propriccatc quam cx mc- 
tc difponcncis aliisvc circumftanciis 
ftacacrcproucanimadvercicCorncus 
ci}nf 2S)o. 'uoL 4.. ubiaicnifi inindivi- 
duo alijc concurranc conjc<Suraf, hantf 
ra m m aua^ 
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quiftidncm proptcrvariasfcnccncias 
X>d. & jiira hinc indc urgcniia adc6 
eHc dubiam , uc coniuUus aliquando 
2 .(cliwirromictcrcnolucric. Uc tpra- 
inde fcdte huC accommodari poflir il- 
liid'^^uod dccjurmodiquzflionrbtts 
prudenccr admoncc Duarcnus //» /. /. 

fiJlipuUnti t dt licrbor.oyUgat^XixxrCi 
lairYfeDiiS infcliciccr opcram luanrrmihi 
xc^carc vidcncur, quijuscivilcin_5 
ha^ufmodi rhcfcs concludcrc fludcnc 
<}ud; pctplcxicaccm magnam ac con^ 
funonem panimc in jurisdjtpucario^ 
nibus , ncc firmi quicquam ac rolidi 
habcnL Facihuscniniefthoraini^qiii 
ju^cio prjcdirus &: mcdiocriccriW ju- 
reextrcicacus fic» unaquaq; propdika 
quflpfhohc, quid juris ric,ro(poadcrc> 
q^^uim^in-univcrfuni dc his rcbus alii- 
quid derinirc, quantumvis mulcasci> 
ceptiohcs , & exccpcionum cxccptio- 
ncscomminifcancur. HoC igicnrcon" 
iilfQm (ccuci , omiilis illis, qusccx va^ 
riis Intcrprccuni doitrinis in utrara- 
vis parccra facili adduci poilcitCrcai» 
cantum,quaBaDo(3:orib. communiccr 
approbaca, ad noftrum propolitunij 
pcrcincrcvidcbuncur, inmcdiumaf- 
fcrcmus, &cum incujuslibccdifpoii- 
cionis incccprccationc cam vcrba pro- 
laca, qu^m cciam mcnsacq; voluncas 
<iifponcncis , vcl indc vel cx aliis con- 
jcdiuris dcfumcnda, inconfidcracio- 
ncm vcnianc, dcucroq; figillacim vi* 
dcbimus.V': •rr*?^:^ 

Ad primum f quod atcincc , hoC 
quidem ncgarinon poccrit,filii appel- 
lacione cciam ncpoccs iicpc accipi,;^/ 
ait PaMrimfeferente Xuilijlrato md. L li^ 
herorum. de •verbor. ^ rcr. fignijicat, Et 
esi text. in l.fiiii. & ih I jufia. eod tit. cunt 
fimil. inccrim tamcn cxcra omncm c6» 
troverfiam poiicum efl, id magis, */ 
inqmt JuLianusind. l. jufia, inccrprcca- 
ciorte quadii cx ncgocii propofici qua- 
hcacc acq; circumflancia dciumpca, 
qudm cx propria fignificacionc voca- 
buli cvcnire ,acq;adcovocabuhim"fi- 
horum ftra vi ncpocesminimc coprc- 
hcndcre, icd rcgulariccr de fiiiiscan ' 
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cOm accipiendum. Hac enim & ipU 
vocabulorum divcriicas dcmonftra 
cum aiicorfiIii,ahtcr nepotcs apcUc 
tur> utMt Ulfian in d,L quodfinefotti. 
tefl. tut.fadt text.tn l fiium definimmje 
hutjnifimt.fitivelaiun.jmr. &jumU.it^ 
in I fitdem, C. de. Cfidici/i. acqi hincfilii^ 
inAicuiisncpoccs inAi£Ucimip<a)ecc-* 
ieancur, L.Gallus in .frmcif.\ i^ cjrs. 
Itb. &ponhuM. L 2. C, de lib. &,p^nhum^ 
J.c u^Q orc omncs fcre Inccrprc^q^cor 
cedufl t. Hoc cmm clar^ decuit gLofi^ \n d» 
Mfiiii. (^in clem.t. m verb. liberi,d^,B4f 
ftif.Dya, t» d. i.JuxJa. fer iiiwn te.xtum^ 
^miTffert & fequitur Bart^ in d, l.,iiker> 
fwtt^, ft*s. & tbt ettam 4{ciatuit Baidji^ 
Ji maxjimitm 'vitium col. 41, verf[ ex fra^ 
mtfii^.. I?, de itber.prater. & in / Gailut^ 
Jnftitidelib. &pofi/jum Ludovicui Ronu 
eopf 4jf infin. ubiait,-, hanc ejfis corumu^ 
Me^jtfitm-ioquendti Aiex.conJ. i.nu. 
OfoLi. conJ j/. voi. /. & confij<. 
12. eod. vi>L conf.27. uum. 6. & iff. voL _ 
Corn. conf.Qo. vo/.s. & confjo^. cod. zdl 
&confiS2.voL 2. & confi istp.coL /i.toL 
voL &confis2.vol. 2. Autor confil/i^fitl 
efi telatum inter Bart. Socin. conf/s^. cu^ 
/efitpuLiniur muitipraclarijaiin fitbfcri-^ 
peiooibm ibi annexts , & in prima fuifriJ 
ptioneajferitur.^ hanc ejfe comunem omniif 
apfnionem ^ idem tenet FrancifCurt.feMm ^ 
coitf^sJnJin. col. 10. & Decitu confffj. iu 
so. mbi uit, hanc opinion. m in p.juris verie^ 
remvideri. & confy^s- n. p. Martan. Sse^ 
isnfiog. nu. ip. voL 2. &confiiir. nu. Jtp^ 
vol. i. Curt.jun confs?. n. C ubiaity hoH^ 
conciufionem communiter ejfe approbatan^ 
Goz,ad. conf 36. n, p. jhobioS Non. c$itfs3. 
nu. is. ubi hanc oftnionem commuttemejfe 
tefiaturj & eandem muitis comprobat Zaf 
conf^.voL t. F-x quo fit, uc quoricfcun' 
quc non alia fubcd conjcdura, ex qua 
difponcnccm defihis ,ciiam dc ncpo- 
cibusfenfiflc vcrinmiliccrcolligipol- 
fir , appellaciono iilii ounquam ncpo- 
ces venianc , ncque ad hos difpofi-» 
ciode filiis fa(^a exccndacur. Tuin^ 
quia in dubio llandum cit vcrbis, 
ncquc ab eorum propriccare cft rc- 
ccdcndum j /. non aiiter. deiegtb.j, t. J. 

Isqut 



ismi' qoia in rcbus dubiis pro;rcgula_» Alex. iketi dUffUAndo xdufx infirvteneU ]^ 
{€&s^^]VidxczTA\imiUtnof.h-Rkby.iie Alitvt.SxerU^ ^quwitotd feKejttriSfrH^-^^ 
Yeg^jnri& inl 2. ft iptis injtuvde.noH terit, ■ denti»^tiijtiM f^oderna hdnc 4ffuni0^ \ 
Et hi {.fntts qttay^. njerfPater. dehdred. in- aemfequatnr att Bark^t. c^nf. i». nu.jf.jd *^ 
ftii. ^t hocin termiffit neflris ftnfiu Alex* fin. veL 2, ^afi eonfi.^sj, voLj„ f.ic^txu . 
. ai. eonfij. n. i^.voiy/. Francifi Curt.fin. d. c<mimuncm ccftacMnDcciuf fi^^j/rji»/. j 
cffnfi^f. Sart. Socin.d. confi. isi^CUm fiuk^ n:f. Qjiiburdaln ve;:(\ contrai^ticn-^ 

• flrifttomhutibidnnexis. Corm d.c»nfip«. tibttsj dirporidonem dc filiis verba^ . 
ubtsl&d. confii32' Voit. & d.cofffirSJ» ' fa«icQCcm non cx cp-folura., quod^co^j^ 
W:i?.ubiindeconciudiLil'' '•^ ■ r. j rum&ncpocum Avoremcpficccnic^*j 

^ * Qtipd t illi , cjui hoccafu afTcrir, di- : ad ncpoccs cxccndcndam , fed cx fu-^^ 
(poncnccm aliccrfcnfiflrcprbbatio in- • pra dj^tis nihi)ominus dcfiliis cantiim ^ 
c^imhzz, XiecMtdcimfpf.ifariaf^^Secin. ' ac>;ipicndam,nifiaU?cinfup^cacccflc* 

• d. confi. iosM. 20. libi ^ictjuod ubicunq; rim cdnjccluf ai , CK quibus di^aliainef. 
cclFatintcncio dif{joncnci«v tum caiis * tedilponcncisapparcac^pj^aucicniit^^ 
iifccrpfccario , ucvidehcec appcllatio- ? Jic*»* de imol. ind, % infiitueas. Mjcafiui^^ 
nc fihorum rtcpotei comprchcndan- deiih. &poBhum. Dal4.in i.fiui^ (^ol.fn.de ^ 
tdr,n6n fit faciendft ; fcd pocius ftan- lib. &pofihum. Roman. d, cenfi^^s,. ir\fin^ ^ 
dum propriccati fcrhionis, /«/tfw docMt \ L^^min. confii^j. ubiaicquandq.i^jilhLj 
Chz,ad d. confjir- &alii in liciijam addu* aUaacccdic copj<<^uca, cun? AuqCflpi-^ 
ciis,qiiosetiam fiequitur 'Mand^U6 tnad- hioncmmagis clTejuridicam ^ &ppi- J 
dit.adRoman. ^onfi^js. lit. B. u4>thinc nioncm Bwc<*Ii tum dcmum^ro.cc- 
ait, uc unico tarttum verbo Condu-» ^ dcrc i quandoaha liipcfvcTiic qojQjcw 
dam,vcra cfl: opinio > quod nuttquam i£ltira.de mcmc tc^atoris , Alex, <fufy^ . 
filiorum appellationc vciliaht ficpo^^ tT*^s*C9rncm^rC<>nfi.i^9^cQifu.tvoL 
tcsi liifidemence loquencis ahccrap- 2.&dgci,€9nfiS2.e9d.vo^^x.hiviZo^v ^ - 
parcac. HocchjmcommubfsOfajlD- nionjcmmagis communicerapprobar^" 
qhcndiCuzdct ijuxtatext.ind.Lq/iidft tam6Kit£ttrt.,Soc.:confijo^,nsf.f,,vui^^i 
ncpotes^detefiam.tutei. v ' 7 L*. ' .i - \ t>§^d, confi. &d.confis4S. Inhanc . 

f **^?dicct t circaea, qnarctepropri^ fencchtiameciaminclinacM;irian.4p-' • 
ta^c &ircm lataintcrprctariofievoca- cia. confiii^.n.jr. & confijzi,)t. ^fi!^iJoi.y^ 
buTifiliorumdi^cimusjmagrtaficintcr /.ubir.clarisopinionibu^inncucrapc-^ • 
jnrrslnccrpp: contenfio,annortinca-- dcm figcrcaudcc, fedvimomncmia 
iuiqiiodifpofirio favorcm&commo- • conjc<f^uriscofiflerccxiftiroat^6cplji-. 
' cftiifi filibrum a tq; adeo n^potum c6- ; ribus firraat Zafius d cenfi?. vai. /. cuna • * 

(fcrhtc, idquoddcfiIiisdidtur,cciam aliis in jutramqi opinioncm adduiilig 
' deneporibilsirtcerprecandamvmajis per,Galfriei.infi/pr^diiioi(vo,tilJ^yknc»i, 
„ qiram ucproprfaiilius vocaboli figni- caccDd. mocus Corn.^. r<7»^.?p^l[cri- ' 

ficatio cenendafit.' Qjiibufdan^bxifti-. pcum rciiquic, bancquafftioncipijaj 
" niamibus,cxhocipfo,quoddccom- gcncrc iia ciTe dilj3ucalMlem.,.ut^uii ^ 
' iTiddo filioriim & ncpc^uitt agicur,rc- non pcccarcc, fi alterucri harum opi- ^ , 
dccoliigi, difpbncntcmcriarBdenc-": nionum inliafrerec_>. Inhocujncijcn f ^ 
poribiis lenfiflc, &hanc cjus pr?cfuttiit omttcsncmipcxcfragantccoveniunt». • 
tamrneiitemjamdi<ft« inccrpretatio- quocielcunqi ycriainar in cafu,, quO; 
ni locum fadcrc, ut docuitBart. tnd.i, di(j>ofiriofiliisfivc ncpotibuscfioncu* 
hherorum nu. s.&ind.l. Gallui.^. infii^ rQia,fivciniprorum incommc>di»ni* ' 
tuens. Alex. confip. n. i. vol. /. ui>i ifiafru ccdic.quod cum nifi cx aliis conicd}i|i4- 
epinionem communemdicit &confis.nu. risliquid6apparcac> di/pojlCncetn tf* 
io.vol.j.&confis/.n. s. voi,^* fthiMoii* mmm 3 \ iam 



iam dc heporibUi? fcnfilfe , appcllatio- 3^- mt^, Th^. NAfhil. conf.j^, au, 
ncfthora nonfoli^kmcx propriaipfws . »«..?d.QijiomncsiftdcFcfcrvn^ iquo4 
fignificariohc ncpotcs non vcmant^ *. liect filir ftnc lUb/htufrpcrfideifpi»- 
(^qnodquidcm rcgula^ceflciamoibpt.v^ mirtijnci ,' &hoccafu4c corum ficjnc- 
dimus) fcdnoccriam incerprccarionc pocum<;onBmodo agarur, camcn cx 
ahqtJaCquamadn^tcchdamquandoqi quorcfpc<^hialtcriusgravatipcrfidci- 
firpradiximtis) ad hcpoccs di£lio iiU coramiifum,difpoficiohiKconusinfc 
cxccndcnda, acqjadco ftmpliciccrdp conriRCia.n^^occsfublhairi, niG alia 
fiitisprimigraduscaftcum,nonaoc«m aoccfferit conjc^lura , non comprc- 
dcncpocibus accipicndafii_>. Hocn. hendac. Mulco igicur magis idcm in 
dilucidc docuic Bart.in d.i. Uberoutm: co cafu obtincbit, quandoucin,pror,. 
nu.3.tj1tetnfe(jMMntur commumterDd.iti pofico filii ipfifuncgravari,acqiadQO ... 
d.%.lnptuens. &iHd.l.filiuffamtliM.%. difpofttro iplbrumiacqifiQpocumdc>?.-, 
^i. 'de le^tit . i. & V^aul. ie Cajlro. coff. . trimcntumconccrnic,/'r^/«<l^?f.<MW»r. 
^7. W/.^. ubi nttm.3. aic , hocconftarc, advertem ir^arguit CHtt.jun d -ccrf. ui. 
qut^ srppc^lationc fiUoruni non ve- • F.CiOm»esh.o<;carucopcluderc,quqd.T 
nitifi^ faepoccscxprapriofignificacu, filion/io »ppcUatioao,i)<;potc« n^pil-» . 
ncc ttiam ex ititcrprctacionc in qua- concincantur,aitThob.Noniui^.<;<>»^ 
canqvchfpofiriohc lcgisvclhomirass 33-^. zs. F.clariuspatcc cxauchoojjui , 
quahdb non traftacurdcipfcruTnne- • paulopoftailcgandisi; ^:;.,-^ . .^, ^ 
pociimcommodo,fcddcgravaminc, His icacxcomiTiufti pd. finr^Dci* 
sAkk (fonf. jy. eonfi^oy i>ol. ff- Rf^tmifi ' gencraUiCrconfticuci^, haud crit difK- 
diCtt?iyd^cohf. 4U col.p & hancconcLu-' cilo,indedijudicarc,an in cafu propo- 
ponem non habere corftradicent^m in^fuit .» ficodhfpofitiotcftaioriscx vcrborun^ 
Dcciusd.conf9i:n 3.&eonf'itS. &cvnf quibus ufuscft, viatqiproprieuccnt 
2S7.fxnfconfjivot.z.^.t(\\iodoThTvci poccs comprchcndat-,. l.oquiturnw, 
illi, qui cum iaf colo , utpauloanco. ccftacor<antumdcfiliis,dcncporibu».^ 
didlumftirt, tcnertt, infavorabilibus vcronevcfhum quidcm hoccafii/a- 
appcllurionc filiorum ctiam ncpoccs cit. F.vidcns cftigitur^dirpoficioncm. 
venire , in matcria oticrofa aliccrrcn.- hanc ad vcrba ipfa quod attinct , nc- ^ 
dant,'icq-,adc6nuliaficinhocdifcor- poribusmimmcconvcnirc,cumpr<j- 
diaintcr fcribcncc$,fcd omncsconve- ^ fcrtim onus^ gravamcnfiUis in>ui^., 
nianc, dicicFrancifcus Carc. jun.i'^/' gac, acqj incommodum c^k decrirr^cn^ 
ih.Hitr^)iy& confjri:t^^jtk<^(^<>^^ cumcorumconccmac. Nonfoli-anB, 
adrci-^dr\dunl , pacr^i^r"lttteff reccj > libcramalicpandifaculcatcmir.ipcdil^, 
h4h(i4o£trrnamicaaccipcrc,uccciam fcdctiam fidxricommiin pnu-s fiiiuiR^ 
pf-occdit, (Jiioriescanq; t cx co, quod cafum^alicnationis imponit , quorura, 
filibctiM appcllariond ncpoces comv ucrumqi.odiofum c^ , &: quo mmu», 
prcHetianntur,nonqt<idemipfcfiUus . dirpoficitodcfiUisfaila adnopotcjtcx,^, 
fi^ch^pos, fcdtcrdiib^qindam oncrc ccndatw:, obttaculo cft. 
afiqub^a^^rctur,licctaUoqui difpo- Naia \ dcdifpoCnoocprQhibentc. f 
iicidil&hcommodiTth fihorum fiv« aUcnacioncm quod ca vcluri libcram^ 
*net)6t'aTtJ1^chdcrct, itt fitel ex dUtit - aliccatidipotcftateniimpcdiensodiQ 
sFt:iitd.tiiberwtetn'^urnreJpdf^^^^ ' fi^izJ.dudumC.decotttr^. empt.i.2.fi ^ 
l.quMfrrttfotes. de ieftament. tuttl Dee. tjuu ^ farent, mauum L ttfiam. centHTt»,^ 
dtonf pu &Ale.^:d confi. vol. i. Corn. dematmmijs, /yy?. acq, adco^cpotcs rai-t 
d.eo^nf ipD ltb. s.ubiditit, muUos Italix nimicomprchendac/>fr/rr/.c^^«</^^ 
Dd in hdnc fententiam confulutjfe, Bart. not. gtof. w §; Nos 4gitur. m Auth. dc^ 
Smn d. 'coKf. io.f,. vol, i.& Cozad. d. tonf rejlttut. fidetcommif doccnt. ^ommumtcr 

^ D.d.i» 
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Q^U M S 1 
Z>J» m l.fHimfamiliof. §. liivi. de lcg. /. 
4IH0S confuUndo Inhu terminis fecufmcli 
Faul. de Cdfir. conf.i-fo- 14, voL 2. 
AUx. cotifj^' n. t^. vol.S' & confsS' nu. 
21. (ircoitfsfi.n.2o.€od.voL (jrconfi^o. 
lib. (S.JdfoH. conf.p6. nu> t. V0L3. Decim 
conf637. Curt.jun, confiss. inf.Marian, 
Socin. conftaj. voL 2. uhi n. p. hanc con- 
clufioncm communcm cilc doccc , uc 
inccrim aliorum aucoricaccs omicca- 
iTius , qui in aliis maccriis hanc dodln- 
nam obiccr adduccndo fccuci func, de 
tjuih. Tiraq. dc retrd^. convent. §. t.gL (f. 
nu. 2j. 

5 Siccciamt dcfidcicommi(Ii<>quod 
illaonerofa plcrunqj cflc folcancW. co- 
h.trcd. %.cumfLt4. devulgttr.cjrpMpiiLfub- 
Jiit. L qufiniaminpriorihus C. de inofficiof 
tefldment. Lprecihus. C deimpub. &diiis 
fuhflit, acpropccrca ad ncpoccsnon_> 
finc exccndenda , docuit Bart. in d. L li- 
berorum. quem fqKitur PauL de Cajlr. in 
d. conf P7. & confiii. n. j>. voL 2. Frane» 
Curt. lated. conf ^s. Corn. d. confiS^. (jf 
d. confi99.voL 2.Deciusd. conf^s.&conf 
21 g. &conf2ii. n.p. &conf377' »-3- Pd- 
rf confjt.H.i<S.& conf sp. vol. 2. Cephai. 
€onr.io7.nu. i<s. & fiqq. lih. i. ubilicec_< 
primo dixcric, communem opinio- 
ncm cflc,quodin fidcicomminisfiho 
rum appeliacionc vcnianc ncpoccs,ca- 
mcn illud dcinceps declarac,uc procc- 
dac cancum,quando agicur dc fidcico- 
miflb cxcludcndoffccus vcro quando 
dcfidclcommifro inducendo & conf 
2^g. n. S. Thob. Non. d. conf jj. nu. 22. & 
ucproiiidcex hifcc omnibusfino 
hxficacionc concludcndum fic,in pro- 
pofica fadi fpecic ncpoccsfijbpncdi- 
da difpucacionc ccftatoris minime c6- 
prchcndi,ncq; cam ad iplbj pcrcinere, 
lcd quod pocius ca non accenca prx* 
dium Ubcrc alicnarc poflinr* 

SLipercfl: , modo ut lccundum mc- 
brum hujus confiiltationis noftras ag- 
grcdicndo videamus , an nihilominus 
aliquas 3dfincconjc(fturac,ex quib. col- 
ligi pofTic, tefiiacorcm idcm , quod dc 
filiisdifpofiiic, eciam dc ncpocib. fcn- 
fillc , & fiquidem de cacica five prx- 
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fumta hac ccAacoris voluntateverin- 
milicer apparueric , cam ad hoc, u c di* 
fpoficio ilia dc fihis fad^a > eciam dc ne- 
pocibus accipiacur , fufHcere, neq; ul~ 
ccrius dc jam dida Vcrborupropric- 
tace, quidcadcnoccc^ admodumcu- 
randuracflcvidctur. Kflcnimprorc- 
gulacradicum : Quod f ubicunqj cx 
conjedurisapparec,qucmidcmquod 
de fihis cxprcflc dixic , cciam dc ncpo- 
tibus fenfifle , tum fempcr appcllaiio- 
ncm fihorum ct iam ncpoccs comprc- 
hcndantur, ita pertext. inL Lucius. d^ 
hared. injlit. docet Bald. in 1. 1. cirf.fin. C. 
dc his (jui ant. apert. tab. Aretitt, confr^s. 
Bart. Socin. conf.is2. Corneus d. conf.2Sfo. 
voL 4. Curt.fen. confgo.Curt.jun. d.conf 
III. &d. confti^. & conf.iKS. Parifconf 
7S. n. 6S. & confyg.n. 11. voL 2. Marian, 
Socin. d. conf.114. n.ji. voL. i. 

Idqi t cum in cxtcris ctiam difpofi- xi 
tionibus, qua: ahoqui ftriilc intcrprc- 
tandxfunt, locumhabcac,uciq,mul- 
to magis in ulcimis voluntacibus pro- 
ccdcr. In ccftamcnciscnim voluncas 
tcfiatoris priraum locum obtinct,/. i» 
conditionibtts primum locum. inprinc. dc^ 
tefiam. Ettoturafacic, ut inquit JCtua 
in L Ex facio circ. med. de hared. tnflit. Ec 
fola dominacur, & regic omnia , /. cum 
quafLio. infin. C. de leg. Idqj non /blum 
proccdicincafu, quo ccftatorvolun- 
tatcmfuam vcrbis fatis cxpreiric, fcd 
Ctiam quando mens ejus ex his^quar in 

tcftamcntisdifpofitaleguntur,pxoba- 
bili coji;e<flura colJigi poce/l, / quidam 
tefiament. de Vulgar. &pupiLL L cum itut 
teJLamcnto. dereb. dub. L quafitum- §. Ma-^ 
vi. de Leg.j.Lvoiuntatis. C. defideicommif^. 
Quinim6 ctfi vcrba tcfiatoris aliud 
pra: fe ferant, potius voluncati cjus vc- 
rifimilitcr colledlse concra vcrborum 
propriecacemftadumcric, quamvcr- , 
bis inhsrendum, /. PuhLius. §. Titia , ibi 
verhaquidem videntur reprafentarc , fed 
non videtur verifimiLe de condit. & de- 
monfLrat. L.j. §. conditio. ihimeLins elifen* 
fum magis quam verhaampLecli , de adim^ 
ieg. L quoniamindignum. C. dc tefiamenU 
m m m 3 Nott 
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NoAti.vcrborummtcrprctafio Valcrc cicc , vacciii huncpcrhibcbooptimu. 

tanciVm debec, uc mclior fimfu exillatv Ac prima quidcm fromc m lcntcnna 

ut ref ripjit imper.jujlian. tn 1 3. C.dt Uh. a^lirmacivam , & uc ccilacorc id ,quod 

frxtei^. tdcoqi opcimum cflc rcf})on- dcfiliisdifpo(uic,ctiamdcncpot»bus 

dicPicdius , non propriam verboi^um fcnfiflc cxiftimcmus,mavcrcno;^po(- 

fignificationcm fcrvari , fcd imprimis lcc ratio , qua ceftacor t vcrifimilucr 

quid rcftacor dcmonftrarc voluiL.», duftus onus hocfiliis injunxic. Nam 

^rottt tfitmrtffrt JCtiis Pattlusin l. cum hacc ad coUigcndam voluntaccra di- 

de Unionis. §. Item Cdcahs de fund. in^ fponcntis pluriiiHim momcnciaifci 

JlrnSl. & injlrum. legat. Echincrcpro- rcfolct, quippc cum cain quavis 

baca opinionc Labconis, quivcrbo* fpoficioncanimjrinflarpbcin«ac,r. 

rum figaram fccucus cft, vcriorcm cf- fidulo. js- q. 2. not. Bald. in L ficjuis firzt 

fc fcntcnciam ProcuH amplc<f!cncis C^^ywrrAf. acqiadco/Tccundumrario- 

hicnccmteftantisjcxiftimacjabolcnus ncra, quaquis raocusfuic, vcrbapo- 

inl. (juistjuismihi. dcverbor. fignijicat, tifllimiim finc iHCcrprecanda,/.rf^irgirr. 

Atq; li^EC qua: dc atiiplcdenda vo- %.quamvuJejurefatronat. i.MiltUsa^i 

luncacc tcftantium diximus, pociflTi- inprinc.derefnilitari. c ficundhre^uiris. 

*^mum fih fidcicomminis, deqviibus dcappellat.lLtomnt\<ii quod fubilla-» 

jam vcYbu facimus, locum habcnt... coraprchcnditur , dUponenccni fcn- 

Nam & in his prxcipu^ voluncas tc- £\(^C:,ycnC\m\\zfLzJ.fiirtop(.rt€t%-aliud 

ftaftoris fpc^landa & fervanda cft, /. autem. dc excufat. Tator. •^uem text. ad 

cum virum. C. de fideicommif. /. fen. de hac. not. Sald. ibiinquiens , (XMod^nicns 4^. 

leg. t.'l.Jfdefcommijfa. %. itemfiq/nsdeleg. ratio idemfint not.Ang. ml.pratorait 5. u 

). Non folum ca qusc vcvbis quibus- deopor. nov. nunciat.allegans ctJawt^* 

cunqi CXp.rimitur , /. Pantphiio in princ. tnm in i. cndendum ijui pet. tutor. refttX^ 

^ihi Bart. in ifdeicommijfa. %. Raci^r- Curt. fen. confi^e. col.^j. Potuicauccra in 

ha. deleg J. &l' 2.in fin. C. commun. de propoficotc/Ucorduplicipocifiimum 

A-^.Scdcciamquarcxprobabihb. con- dccaufamovcriaddifpofjcionchaBc, 

jcduris cacicc zoWx^ZMx.l.cMmpropone- vclquia voluic hoconere injnnclo fi- 

hatur. l. Miics ad Sororem. l. unurn ex fa- His fccundi macrtmonii impcdimcncij 

miiia. %.fin. i. Titia (um tcOament. §. Tttta quoddam objiccrc , nc priedium rc]^ 

cum nuheret. de ieg. 2.1. ctmi A^uu^. dc^ dtum faciic ahcncnc.rcd illud potiusia 

cotid. &'drmonfir. /. H.-trcd, mci. %.cum ^miha ipfonjmconlcrvcnt, vclcuiii 

'ita.adTrdcB. liberis primi mac»imonii ccrcam & 

XJ ElT: t cartlch drca hanc voluntiitis quidcmminorcmpofrioticm quam^ 

invcfligacionem diUgens circuml|)c- filiis (ccundi raacrimonii rcliqui cflc, 

diovkcaucioadhibcnda,cum volun- filias vcroindotc cancum inlUcuiflcc, 

cacis qu^Cilioncs plcrunqj difficilimae utid,quodjamdi(ftiliberiantcamin*- 

fmc, &: fa-pius intcrprctando volun- pcrccpcrunt,hoccommodo vclucirc- 

tacem rcflacoHs , quia animum cjns compcnfccacqiadcoacqualicaccmin- 

nonvidemus, Cvrare folcmus, uiad^ ccrlibcrosconftituat. Scducraqjharu 

Ptonet taid. m /. precih;:( col. 7. i>erf. Dixi racioaum non filiis folum , fcd & ne- 

ergo. t.de impttb. cra/its jUhftit Quod pocibus convcnic, confcquens igicur 

didum urpotc in praftica fignandum vidccur, rdlacorcm idcro de ncporib. 

r^crc Jaf. in i. iicct Imperator nu. ig. de quod dc filiis ftnfiflc , & indc dilpoC-i 

lcg. I. Di'ciusconfi sp. }:um. 2. Et Cravett. cioncm hanc ad ncpoccs cxccndcn- 

W;!/yr^;> uc proindcin cjufraodi dam cflr, , cura rcgularitcr qu;rvi 

Voluncacisqiiarftionibus locum invc- difpoficio f cx racione gencrali gc- 

niacid.quodcxGracovcrfudcDivi- ncralicer ctiam accipiacur, & omni- 

nacionc dicic Cicero , bcnc qui conji - bus cafibus , quibus racio illa conyc&ic 

locum 
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locum habeatj/. Wfew/>rf//r.§. diilciftmUy 
de iegat. 2.icum Mulicr^ folHt. niatrim, l. 
reguia.%.cum<jMis. dejur. cr fact. ignor^ 
Nullavcrborurahabica confidcracio- 
nc, f. Marchio.i.-q.y.c mtelltgentia de i>er^ 
hor. ftgnif. Nam licuci anima corpori 
pracfcrcur, ficracio prarfcrtur verbis, 
d.c,fedulo. SS' if. Kc cfFedus yerbo- 
rum fcrapcr crahituf ad hmitafioncm 
racionis, non autcm cconcrai ir^/j^-/- 
text.in d.%, dulcifima & in l. nomen fii»- 
rum %.fin. deleg.s, inqutt Angcl, in 4- /• 
Frdtfruif. §. /. de 9f er. mn). nunciaf^ f .rt- 
quc hoc, quod dc-^cncrali raciono 
idiximus,u(quc adco vcrum * ijc djfpo- 
iiciocxviracionis omncscafus cidenii 
convcnicntcs in (c comprchcndcrc^ 
<:enfeacur,ncculla opus fit cxtenfionc, 
uf docetgUfin 'Cj.in verh. Italid, de, tem- 
for. <trd4n <r. & in c.fpojrquam W\ vcrb. 
mentedeeleclion lib.6. Cald.conf. i\in tit. 
mt litefendente Varif.confjs.n.^cf. i'ol. i. 
Qucmadmodum cnim gcnus prones 
(pccics in fc comprchcndic, fic ratio 
gcncralis divcrlas fpccics cafuum c- 
mcrgcncium complcdicur, uc hi o- 
jnifTi minimcdicancur,/>//rf//5<(f/<^. in L 
deejuib. col.s. de II. quod diflum refert 
Taui de Caflr. conf 4.4.1. pro dcclaratione 
col.fenult. adjin. lib. /. Deciu^ in d. c. fe- 
.cundorequirU. Cravetf. conf.iS3>nu.3. Ce- 
phal.conf rtS.n.io.voi.i. 

Atquc t hinc in tcrminis noflris, 
quod ubicunq^ cadcm fubcft ratio, 
cum diipo(itio dc Hliis fada ctiam in 
ncpotibus locum habcat,docuic Ro- 
man. confi2p.Aie.\:.conf^S'n.s. Parif conf 
;iS. nn. 12. vol. 2. dr l>.lurib. firmat.^ Curt. 
ftn. d. conf so. 

Comprobantur harc magis in fpe- 
cfic iis^quic de alicnationis prohibicio- 
ne a ccftarore i^(X-A,xxzAvi^T>d.ind.%divi 
Xy Nam ibidoccntjQLiodetfircgulari- 
ccr prohibitio t alienacionis fiJiis fadla 
adncpoccs non exccndatur, camcfL» 
quando apparct ,ideo ceftatorcm alic- 
nationcm prohibuilfc,qui3VQli|ic, uc 
bonailla in familia fua confcrvcncur, 
tuin cx hac rationc ctiam ncpoccs 
xomprchcndac. j|^;/rfw doclrinam etiam 
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tonfuienJofecutfUtesl Paul. de Cajir. couf. 
4.of.vol.2. Kom.ccnf.4s7- circa iropojitam 
coi^Julfationem.Bart.^oc.conf.4S,vifbfeJla- 
mento vol.3 . Corn. eanfjS-cci. 2 . voi 2. tiec» 
config2.Parifconfj2.vol.i.& confps. H. 
jj.(jrconf i^j.vol.2.& confi.n.js.confy.n. 
jS.confso.wJin.vol.j. Ruhetts Aiex. conf 
.sj.Curtjuu.c0nf4j.c0i.pcn.J0. Crot. conf 
jj.n.s<S Mar. Socin.conf. tgj.nuni.jff.&feq^ 
^oL 2. 

Sic etiam dealccra rationjj.cxqequa- 
iicatis confidecai^oi^ defurata, 3n jpc- 
cie quqdtyidcliccc ctiipofitio, xqiiati- 
cads^ratia a. tcftacorc fa^^a Kiyus 
qualiitaris confervandx caufaap ncpp- 
, F,^S:exccndarur,d,9Cuity^/fx.f<?^/. n. 7. 
^oij.&Curtjun.conf/jj. Jura cn?m ae- 
qpalicaci niaximc f^ivcmJ.iiludtnfin.C. 
decoilat.l.cum Pater.%. cvictis uhi gl. not. 
^^•/f^.y. &tcftacorcm id pociflPimuip, 
quodad confervandam ;^qualitace|n 
intcr libcros Ipcdnc, volinlfc pra:fu- 
xnunc,atq; hinc difpofitioncm qus iz- 
pilTimc coardant atq; cxtcndunt.'/. 
quxfitum.%.fed & ipfe Papinian. defurid. 
inJlruciU.Jin. cr thi nof. C com^utrius^Judr 
not. Barf.in Lfi f^afer, in pr.fi. de donat. citm 
Aiiis tnhaju fenfentiam addu^iisfer Aref., 
confj.tCoi.fi n. Bart.SodconJ^jo^.in^n. voi. 
j.uhi ait,Legisiatoies oh aquatuate'mj[er' 
vandum fxpifimcrecedere } Rcguils juris,' 
Becms confss>-nj.Mar.Socin^conf iso. nu. 
^o.vol.2. Quamcunq; igiturcxpncdi- 
£lis rationibus amplcxi fucrimus , v.i- 
dctur indc difpoficio ccftatDris, c^o 
quain propofito vcrba facimus , ex lc- 
jufdcm rarionis gcncrahtate non mi- 
nus in nepotibus,quam in filiis locum 
habcrc. 

Idq; intcafunoftrovclidco magis 15^ 
obtincrcvidctur, quoniam vcrbatc- 
jftacoris in fucurum cvcntum vidcli- 
cec in cafum quod alicnationem dc- 
vcncum fucric,func colIaca.Nam quod 
tum^quandovcrbainfucurum concc- 
cepca funt, nominc filiorum facilius 
vcnipnc nepotcs , pcr tcxtum in d^ 
l.Titifis, docuit. joann. de Imol. ind. 
l. Gafitu. % inj}ituens. de liher.dr pojihum. 
m m m 4 q»tem. 
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^ucm fijmtt/r Alex. confi.p.num. 2. volum, tcftacoris, magis cflfe con(cncan?anb 
i.&d.conf.s.nu.p.&confi.^ff.nu.s.vtd.s, arbicror. In hanc cnim tntcnrijn 
Dec.c0nf.spt.nu.S' Curt.jun.conf ijp, nu, primo mc vocac idipfum, quod dri 
J2.ubi aitthoc a Do^toribus commumter propriccatc vocabuli filiorum lupra 
afprobari^quod etiamtefiatur Cozjtd.conf firmatum cft. Nam cum vocabulunij 
4'tt.is. &sJ'&MarUn.Socm.confii4 n» iftud fuavi ncpotes minime comprc- 
J1.V0I.1.& Cephal.c0nft07.nu. js.ubi ait > hcndacfcd dc ftliis tancum,niri dc alia 
hanc conclufionem ex mente omnium in^ voluntatcdifponcntis cx con)c£luriS 
dubitanterprocedere. conftcc,ficaccipicndura, in propolico 

Acccdic t hifcc alia conjc£lura cx Vcrocxcoco ccftamcnci hujus ccnore 
tedatoris afiTcdHonc dcfumpca. Nam nuUumindiciumapparcac, undc dc- 
cum is propriis filiis injunxcrit hoc o^ prchcndi pofrir,ceftatorcra ctiam nc- 
nus, uccogancur in cafum alicnatio- poccs hoc oncrc ^avarc voluiflo. 
nis ccrcam pccuniar fummam cumj Confcqucns fanicft, quacftioncm i- 
fracribus acquc fororibus dividcro> ^^vs\ cx propriccatc vcrbi filiorum a 
uciquc vidccur idcm cciam ncpotibus tcftatorc prolati dcfifMcndam atquo 
imponcrc voluiflTcnc videlicccYnclio- hincdifpoficioncm ccflacoris tanium 
riscondicionis fincncpoccs, quamfi- dcfiHis cflc accipicndam. Kft cnimj 
hii Argum. l.fiviva matre.C.de bon.ma- gcncralitcr non in aliis difpofitioni- 
tern. Neqj vcro hxcafFcdionis con- bus folum, fcd & in ccltamcnci» pro ^ 
fidcracio lcve indicium praebcc , cum rcgula cradicum. % 
rcgulariccr volnncaccs ccflancium Tc- Qudd in f dubia voluncatis qnz- 2' 
cundum afie(ftioncm eorundcm in- ftionc vcrbis pociflimum ftandunL-, 
tcrprccandaf finc, l.quiliberis. §. Titiuc ncquc dc propriacorum fignificaf/o 
tefiamento.de iiber. legat. i, cum avus. de nc rcccdcndum fic, prohatur in Im» 
fondit.& demonfirat.l cum acutifitmi. C. aiiter.inprinc.&in/. i/ie.auti/ie.§.cumm 
de fideicommifi. ufquC c6, uc affcrtio- verbis.ff. deleg.j. Lfiaiiitnjin.ibi., plm 
ncm ccflacoris concra propriam vcr- vaieat fcriptura de ufufiHii. ieg. & inL 
borum fignificacioncrti fequi dcbca- Caiius.%.quidam n^c. tk ut ex eo caju 'va- 
imus, i.fifervui piurium. %fin de leg. i. d. i'at^qui ex verbis concipi pofiit. de ith. (jr 
Lfivtva mat}e. Socin. conf.2(S.coL 2. vol. 4. pofihumj. nepos,Procuio & ibi not. 
cum aiiis adhoc congeftis per Cravett.conf. de verbor. fignificat. & esi textus jt/k 
tf2. Ec hoc argumcnco in ccrmmis no- verba tefiamentorum fubtiiiter ejje conj 
flris ucicur Alcx. d.Confp.n. 2. voLi. ubi deranda, in §. nos tgitur in Auth. de refiit. 
CX fco , ne filii dcccrioris condicionis fideicom' quem ad hocexpendit Baid.irsc.i. 
iinc,qu^m ncpoccs, mfcrc, difpofitio- coi.j.verfipoIi annttminttt. defeud.Guar, 
ncm tcftatoris dc filiis fa6lam in ncpo- factt.text.in L jwrisgentium. %. paiiorum 
tibiuscciam locum habcrc. Hacc fcrc &ibinot.Dd.depaci.& inL ita fiipuia- 
func> qux ancipiccm alicui cogicandi tus. %.Chryfegonus. de ^erb. obiigat. & i» 
curam affcrrc poflcnc, an non cc/lacor c.fin. extr. deverb.Jigntf 
idem,quoddefiliis dlipofuic,criam dc Sunc cnim Vcrba ad hoc pori/Ii- 
nepocibusfenfiflcvidcacur, acq; hinc mum adinvcnca, ucvoluncaccm di- 
vcrba cjufdcm etiam dc his accipicn- ccncis dcmoniftrcnc> proutait Jcttssin 
da fi nc_*. /• Labeo §. idem Tubero. de fuppeUeci. Itg^ 

Vcrum cnimvcr6 utuc hxc fcfc ha- &facit tex. in c.is autem. 22.(ju^fi. 11. 
bcantjtamen iis acq; fimilibus , quae in Ncquc ullum raajus & fignificatius. 
inediumaffcrripofl"cnt,nonobflanci- mencis humanae cft ccflimoniuai.» 
busconcrariam fenccntiam&jurisra- quamqualicasinfpcda vcrborum* ut- 
tionibus , tfc c4m mcnti , quam vcrbis dixit Cafitodormtquem refert Baid. in i.ge- 

rnTi 



frtun. & m l. adcognofctndos Cdtmge^ 
huis fnaAum. & m Kjthr. cxf. dt tifiih,J^tf 
inl.}- Cdc lih. & ^oJlhum.'De€.btifept^ 
infli^uUtiomb^n.4..de reg.jur. Idcoquo 
talis przrumicur ellc\roluncaS)qiialcm 
rcrba dcclaranc,At/^^tfrir(7f. in Ijrecufxrk 
dt octjMir.hared. ■& inc.pono. de Pri%>tieg4 
dlxit Bald.in c uUim-de jtuth. & ufupati. 
drfrobatur perttxt ift-c. cum diledijbitot 
tenore inftrHmenti evidenterjXpparet^tiod 
hac futt mens & initntio.extr.d£ii4mU.& 
in cpetiiio. ihinosigitur exunorejfijm hp- 
Jhumenti litfmdi co^ofientes»qu9dimtefr- 
tio fuirJefrocurat.&incfitperUhiinttti'- 
ttonis igiturnojlra fuit,ficut ex tenortLu 
ebnfiitutiinii pHtUiiqMuih deprehtnd^^ de 
tffic.deleg. / j* i 

* Quamobreirt 'cmm tcrtiitt)Vem 
IrnfilTe verifimilc cityquod vcrbis dt- 
JHicidc cKprcrtlC) concra vcr6.quod 
Jjraeccrrtitfici nc voluirtc quidcm ccn-^ 
fctiir, utesitext.eXifuohocun. B*ld.l.i4 
5 .fin dfit^ definiemes. ihi fi corttrJtHum^^ 
^&tebat tefititor»rmiU erat diffcttitmfiri* 
i^eri. C.decaduc. toUtnd.^facit.textjin L <t, 
%. non dixit prator. de acquir. harei, &. itf 
i.i. ihi uti^ tnimfcitpraton fi menffalfi 
fnod. di^^ &inc. inter eorporaiiM,^ nc^ 
^uod:uhiin>€ntT. Bald.de traitsiat. Spifii 
quo iibixtl&^aXA.iJtLvaiuKtatii C. de^ 
Jfdii^oni. quod non Cit crcdcndurh i tc- 
llatorcm quicquam vcUc nifi id^quod 
^ipreflTcric^w^/ fitjuitur Soein. canf. 4. 
tfUitrUiit ad primum eoLj.verf Non emm 
^rafumere debemwyvoi 4. Jafaa. cmft^k, 
^.oLnf.n/erfttOne&ftiiimto. iib. 2. &£onf. 
s^.-eot. 4. verf&.todJib\2.Dec.eonf^Qim 
2V\Atit}n: Ruthtus eotffji. coL 2. Ctph^ 
tvnf^f.nu.tf. voiitk&conf. ^.(f. num, tj. 
voL e4d. ubi ait, quod a vcrbonini il* 
. gnificationcnonficrccedcndum ,nifi 
d« cbrtcraria mcncc cbnftcc iriani- 
ft{\hiR^i^nd.J V^, confs^^in princ. vo>- 

«-^'Me^qV^neihitrria.Hamn inartcipid 
VolUnc^ci^ quacftioncsLVcrbis diiiede- 
rcnfiiis,quia utait Bdid.in Li .coL 7. verf. 
mod0fiquim^aiiaX\de tonftjiu.^z mca- 
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it hdfloihis Bullapi diretf^^i tcfti^ 
monuan 4eid (oh V^^^ noca cft, iaci^ 
iccoJiring«rcpoilecdti > ^iiod dcgi^nT 
ierfnOn« Cjccro if* ffk* ^ dc d^iu^t^ 
dumatc, mulca iiMwnro^^da fc,«ij{^ ^ 
in/lu«atur'Voluto la w*qu<j liio * Uf A^qri 
p«isf«ccdacur.M<kn\^t05,^>fi^qUJ.d 
fcribancnon cxijtoSitiiios id-^^cjuod 
fcripfcrincmcum fururun7i,ik,«os«, t^u^ 
^udiccnr^ccrcuro quod fftquaiWDivvm^ 
kil babituroSjii iKn^ci a fcnptioirceed.e^ 
BG aonfucVerini..A<q» b ijj G-)gc?ier ^jl i jcr 
reccptum aft ,quod ecfiinwkiwtf yoy 
luhtacibosmQas ceftamis niMl^rb^t''^^ 
vcrborutn.raiioiK pOiifljmpm 
dcrandaiacqi amplc<i}.ejpdd fij:., .pfflHf 
fuprahmkjj probacum t^n-m Wh?fi^ 
caccnus proccdac,qutltcwf» de;h*<f yo^ 
luq care cc ftacQris' ex vei bis^ab ip tejp^t 
p roia a s d t luci d e & c videintcc a|^|>y '^r^ 
&quqd alioqui.nifi dc/ncA£C rjufijUh^ 
fatii conftcc , verbii minime fic re^e^ 
dcndum, ut opttrne p)robat text.^,:i. pna^ 
dtit%. itbtrta ibi. RgJ^ndi vtrbis^ qu^fren 
ponerentmiContintri hifimanifeflc conp^r 
tum itJtilttntatemeoharedes approheHtf.Ac 
fjmd. •.infiru^.&tM L 1, in finjbi fiot^iti^ 
t^maffiriptam fideicommijfi defuijfe n^t^ 
itifefiiemtR,r^fiaiia dcfunUivoiunUt^^c* 
vtdemer probetur. C de condit. injtrt, &^ 
dectt.Bart.ifti.in Ambiguo.de rebduhn\ib\ 
pcrccxc iw d. i.fittlitdeufufiuU* itgat^ 

QuotiefcunqUe nOh COE|^^y|(||M^ 
hUl^l^^li^i ftandum cffi^Sptflie ' 
(i^cmmtittk. VocKhvAUdemfi^^fit bMi 
iiti*tiinfin.c.(juiant€ apert. tab. & in /» 
^a^lrumjii/um. de hared. inflit^ & ibi 
etiamlmoL quiaic, per hoc lirqpiltari o-^ 
mnia )ura mUndi,'qiiibus cavccupvvo- 
lutitateAf)-t«rtatbris fervandam, 
rtferunt AiiM.& fMjm. in Lj. C. dtiibef^ 
pfaierii. rcgulam illlus ccxc. qued vi- 
dcliccC voiuncas ccftacoris magis , 
<|udm Vti^ba^ lit ^Eendenda, dccla- 
ranc > uc tum dcmum procedat«quan- 
dddeiiMleVei^corisex difpofitione 
cjul^hi pot«ft cl>nflarc. 
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Non ctiMii fuffiGirdic«rc,talcm fui(^ 
ftmcnccm,vclhocvo(uillc celtacorc» 
niAhociprumcciamdifpolucrit 6c de 
voliifirace cjufdcm ox vcrbis ab ipio 
prolacis verinmiiicer apparucric , L 
^MttlMPt cnmfiliurH. Hhi hoc omnes nct. de 
httreJ. iftftit. d. l. in Ambiguo. ibt nej, id 
quod vult, (juia id non loijuitur de reb.dub. 
l.fen. %-fin. tbi ne^^frob/tverit quisqudm^ 
nuduvbluntate conjhtui tefidmentum. de 
bon.foffejf.contr. tab. d. l. Galltts. §. tjui- 
damreffeyibiut ex e$ cafuvaleat qui ex 
verbiseoncipifotesi Ljubemus. C. detejl. 

Tum quia cx hocipfb tjuod illud 
liondixic> nevoluifTe quidcmprxfu- 
iiiicur,ucpaul6antcprobacum cft. 

Tum cciam ecfi maxime volucric, 
voluncascamcnha:cin difpoficioncm 
nondcdudacffcflu prorfus carcc ju- 
xtavtilgarcmrcgulam, qua: propofi- 
tum in mcncc rcccncum nihil opcrari 
docec, Lftrefetendi. de condi6f. cauf.dat. 
L fin. C. de fiofthum.hxred.mfltt.Bald. in L 

1. eoLp.verf ctrcafecundum capitulum.C. 
eptiadmitti. Jdf. in l.t.ff. decondtii. eauf 
dat.hz.nc limicacioncm ad pracdidam 
regulam confuiendo cciam lecuiilunt 
Alex. conf.ss- num.s voLs.& conf rjp.coU 

2. voi:(f:Soci». confff. nnm S-& conJ.6p. in 
frinc.&confiKf. n <> vol s uhiait , quod 
licetle^cs concncur fcrvarc Vokrnca»' 
cem^defun^orumi-tatncn in rancunu 
nolucrunc favcrc voluncaci dcfuncti^ 
quod fuffictac imaginari cum pruden-> 
ti confidcrationc dcfundum id volu- 
iifc» niii ejus volnncas crannveric in di' 
fpoftcioncm, Curt.. Sen. conf 4^. col. ji» 
inrejponjionibui ad fecundum argumen- 
turn. Jafon. conf. n, ^..verfc. nom & 
ulttmo. & confizd. verffxto multum me 
movet.itb.2 Dectiu co/if Cs num.).& eonf 
gg. num 2.&s. & conf2dt.n.s.& conf^u* 
ruon.s & conf2if.g. Parifconf g<S. nu.si% 
& confs7.num.t7. &conf.sp.num,si. cum 
feejq voli2.Marian. Socin. confiSS' num, 
4.V0I. 2. & hanc opinionem communem 
& induhitatam ejfe » dicit Phtiip. Port. 
conf 4.S. num. /^. inde infcrcns , quod 
nuiix conjoc^rai pofifunc cfle cHica- 

, •* ' ' 
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ces>,nifi finc ncceOarisr 6c probabila J 
& exprct^e in ccflamcntis inicramui^^^ 
ijuem refert Burfat.conf.64. n. 2. &nmlrvH^ 
autoritatibiuetiamfirmat Hoi.:nd. i < 
eonfss.^voL s. & in tcrmmii noftni 
quodtdifpoficiode^bisfia^cxprz- ^ 
fumca mchce cc/bcoris «d n^pot;» 
non exccndacur ) nifi dc hac ipia yo;, • 
luncace tcftatoris cx vcrbis appaiuc-. 
titj docuit Aiex. conf 1. perjpecits verbii 
tejiamenti in fin. voi. t.Jafon.conf^^.vcjf. 
^mnto facit Itb. s- BarthoL Socin eo^ 
62. n.^.voLs.Becius d.confps. infiu. /i^off. 
2iS.n.p.& conf 277. n. 7. &p. Parkf conf. 
Si.n.12. V0L2, Martan, Socin. corif mi, nu, 
27.vol.t. . 

Ac in propofico cifu,uc tandem hu- 
icargumcnco fincm imponamU5,tfri 
ftacor defiliis cancum loquicur , quam 
quidcm didioncm ncpoces^ niH 
conje<tluris alicer fLiadcripofrcc, non 
comprehcndere fupra dcmon/lra cun 
e(l,ncqi vcru exalus te^lamcnci V|flftl 
bis ullaapparenc ve{ligia> ex quf^<9p|| 
verifuniliccrcolligtpoilic, eum aVwif 
quamvcrborum propriccas dcftgnat» 
fenfiife) acidem ohus eciam ncpoci- 
bus linjungcre voluifie. Confc<ficui- 
uni igicur cft, in propofico omnino i 
vcrbis a ccftatorc prolatis ilandu^ti^J 
nequelatiim,uta|unt, ungvem a^^iHH 
reccdendum,acq; hiuc diipofiuoDcni^j^H 
iitam dc fihis tan cum,dequibusl oqui*^ 
tur,non autem de ncpocibus,quorum 
nullam mcncioncm iaac, incelligcn' 
dameflo- '^«^•vrv^ 
Vsprxicrrim vcro cum hxc ipfa difpo- . 
ficio , ucpoce liberam alicnandi iacul- 
caccm impedicns, atq; infoper fidei- 
commiflum inducens,fihisadn3odum 
fic onerofa &: in magnum ipfbrum .in- 
commodum cedac; , "oe^-^n^: n' 

Nam quod hoc cafu vcrbis tedaco* 
rismagis, quam his ,qiiae cx przfumca i 
ejufdem voluncate fumuntur, infi- I 
flendum, & voluntatis conjc^ura, j 
quanifusquis tcibtorcm id quod d||^ 
filiisdixit,etiam de nepotibus intcf^-| 
prctarivcUcc^haudfacilc admiccciKia I 
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fir^ apparcc cx iis^ qux fupr'^ dc fi^nifi- 
cicionc vocabulifiliorumfirmaVimUs 
23 Juratenin1pra?rumunt"rfeftacorcm, 
quoad cjusficri poccd: , mlmis^gfavarc 
Voluifle haercdcrnV l.Ji- ititfirtftum.in 
fin. l. qni fiiiabus & tifi not. PauL -ke 'C-aJJf. 
deleg.i. l. unum exfamiiia.%.fi r(m cie:^ 
Ug. s. /. cum qHiidM. de iibcY. f hfihurh. 
fdcit text. in i.fireii6tum.%fin. eHd. tit.& 
' l nummis.de ieg 3. pcrquxjui^hocdo- 
Cuic Curt.fien. cffnf. 44. ubi cb dc cafli 
it)quitur,quandoucinplroporrto fihis 
haercdibus inflicUcis filiabiis dos fal- 
tcm rch£ta Riic , & tartien concludit_.> 
'incefprccacionem ica faciendam, ul^ 
fihi eorundcmcf; libcri, ucpocc nepo-^ 
tes, mmus gravcncur. • -«cJf 

- " Quodidcoadmonere vomi,ncquis 
forccscquahcacis racioncm alicer rclo 
,habercexifl:imec, quando incci ipros 
libcros negocium agitur. Atquc hxc 
quidem jurispraelUmcio, qu;j;jio.bii- 
cumfacic, non (bliimprobabil6 indi-» 
jCiumnobis prsebcc^celiatorem nepo- 
icsin propofito rainlme gravarc vo- 
luiire^rcd & infuper difficUiorem pro- 
bacionem reddit ci , qui contrariuni,-> 
ceO:acorem videhccc, quod de tihis di- 
xicj eciam de nepocibus fcnfiflrc>aflcrirj 
ica ut ilh fidcs non fit habcnda,nin pri- 
usdc hac tcfl:atoris Voluntatc manifc-' 
ilcdocucrit-.. 

Rcgulariccrenimaddoccndum id» 
■cwtjuris aliqua praefumtio rcfragacur, 
tortior rcquiricur probatio,/. n»n csl. /. 
fin. (ptod metu* caufa. L ubi aUtem. de trr- 
ifPf figmfic. l.j. ^.fi cum de l^er. homin. 
qua jura adhoc adducif Lucas de Penna. in 
i.quicung,. C. de^^poch. fubi. iib. 10. & 
docet DectM in L 2» nu.i.f. C. qui tefiawent* 
fac. f9ff. & conf.ijs. num /. & confijj. 

Ideoqucquandocum ahquofacic_i 
juris pra:fumtio, tumis, qui contra- 
rium aflcrit, magis cvidcnccr illud 
probarc dcbcc, ut not.giefi. &Bd.inL 
tfansaBione, C. de transalt. Abb. in cap. 
^^ia verifimiie feriiium text.de frafumt. 
Jafi initfit extrancMiin ci. notab* de,c»n- 
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dtt^fihcaufi. Cravett,. conf^.n.4), (jr conf 
Hp.n.l^.Ccphai confjs.n. 12. . * 

Pcindc hanc Tuiflc nhentem^ 
tbris ,\ic gravam ch iftU d iihis Can ^rA> 
ncpdCibUs ^tto minimc ihju^ri^cr^a V6- 
lucfiCeciaiiQ indcapparcc,qifc)dAon_> 
foUim in aliis Ccftamenti capjcalr^^^rcd 
cdamin vcrbis hujUs drfpofiriohis h- 
bicunqinon dcftilis folum fetf etiiln 
dcNepotib.ahquid difpbnerc v^luTt, 
tam filiorurti quam ccuirh ]^fc'pbt'6fti 
in (pc.cic mcntibfiifmfacit, a^pcite^^ 
Verbis int^icUcionuflfi , p^A^^^kCpt^-- 
mum dc hberis , quocl cam(;Wv^yal9J-^ 
lumlonge ffcneralius cfl j^dli^Cfai^j^ca- 
mcn cxprei^sc 

qucfa-pius rcpcc!C,iccm lfihbi'in 
inviccm lublticiuc, cnam ncpotliliij 
menrionerh faciciik fTlios fracrUiri una 
cijhrpacfuis ixd 'fuccefllonc^m ljai^rAi 
pracdetiinili admiccic. Itcm rfuftVpli 
tlam, imponic Jibcris impngnancibus 
licrtamcncumj criam ncpotibUsjffjul^- 
gJt. Sic ctiam ih l?ac ipfadifpofiti|oh^> 
ubi dc diftributione portionis ciiiiij 
iproribus dividcnda agit, ncpotum cx 
fUiabus menrioncm facit, nam cura 111 
capituhs teftamcnti ,qu2ecciara ad Ae- 
poces pcrcincrc voluic , do iis cxprefse 
difpofuerit,atq;adcohcpotulii a fihi» 
fcparatam mcntionem fcccricihjpl-b- 
pofito vxro pra:tcrmiifis ncpoiibUf 
dc filiis tantum vcrbafecerit,vcf ifimi- 
h conjedura inde cofligitur , quod tC- 
flator difpofitionera minim^ de hi-» 
potibus acciperc voluerir* 

F.ft cnim t pro rcgula traditunij, 2^ 
quando tcfl:ator in una partc tefla- 
mcnti ncpotum fcparatam afiliis men- 
tioncm fccit , itq; adco h^c duo vcca- 
bula tanquam divcrfa acccpit > in alia»« 
Vcro parcc dc Ahis canciim dixic,quod 
tumid quod dcfihisfimpliciter dixir, 
tantum dcfiliispriraigradus>h5autem 
de ncpotibus intellcxiflc prxfumatur , 
neq; id in ncpotibus cx prcfumca mcn- 
tc ccftacorisfocum habc3iZiitapertext.i/t 
ijiareda jpaUPf^,%fcdfi notam^ ihi vel e>: 
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njuittu firipturis veL ex confuctudiKC 
trisfamtUas. deh.treiLinJiit. & in l. qutfi- 
ItAbus. tbift mentionem inaliqM4partcfe' 
cit pojlhumi dr in l.fifervus plurium. %.fin. 
de leg. i. not. per Bart. in /. centurio nu, 
^^^verj. J^id enimfidicit tejlator. ciCj 
njul^ar, & pupillar.doc et Cornetis confso^, 
^it, X, yoLs. & confp.lit. F.eod. vol. Ica_» 
tcnuicaucor conlUii,quod cfl apud 
Barc. Socin. conf.2s2.part. i. .ubi cx co, 
quod ceilacorin unaparce ccllamcnci, 
quam ad omncs dcrccndcnces pcrci- 
nerc volcbac, locu cus fucrac de libcriS) 
inalia vcio cancum de filiis,arguic ,'cc- 
ftacorcm incellcxiflc difFcrcnciam ho- 
rum vocabulorum, & quod de filiis 
dixic minirac dcncpocibus accipicn- 
dum.Cum vcrifimilc ficeu idco divcr 
Cs u.fumfuiflrcvocabulis ,'quod aliud 
dcfifiisaliudvcrodcncpocib difponc- 
rc yolucrit, Lfidem.C.de codkilLjunii. 
L Luheo.%. idemTuifero.de fupelle^H'le^. 
Si cnim ncpoces voluiflcc comprc- 
hpndcrcica rciviflccdiccrc in uno ci- 
" fu, ficuc in alccro ,7. /. § fm auiem dcfi- 
cienii(,de Caduc. tpllend. & addic ibi- 
dcm , quod ad dcdarandam voliinta- 
'icm ceflacoris nulla mclipr cpnjcdu- 
ra habcri ponTir, ^um una pars ccfta- 
^ iQcnci dcclarcc aliam , d. Lftfcrvus plu- 
rium Lqui non mHitAhat.%. Lucio de hnred. 
jnj^it. f.c hsLtic do<ftrinam fcquuncur 
"^.in^^ciDd. in fiibfcripcionibus ibi an- 
Jicxis iScBarc. Socin. conf.6sf.n.2.verffe- 
cttndaratto vol j.& conjjs. voL 4. Mari- 
9Ji. Socin conf. i2i.nu. 71. voL i. c!r conf. 
idS-nu.yj.voL^. ubi inquicquando ce- 
ftacor in ceftamcnco alia^ vcrbuni Fi- 
lib^, dccepiccancttm pro exiflcncibus 
inprimogradu, & ncpoccs vocavic-. 
filiosfiliorum, poflcaveroilUidpro- 
fcrtrfimpUciccr,rum nonccnfccur dc 
ncpocibusinccllexifle, &incafu con- 
vcrfo hanc doiftriham cciam ampic- 
xus cft Curt.jun. cohfjii.n.j.Et Cravett, 
conf<r2.nu.22. 

I-Iarc eadem vbluncas 'ccflidcoris , 
quodvideliccc in propoficodcncpo- 
tibus nc cogicavericquidcmjma^is ap. 
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parcbic > fi quis fadi propofici quali 
ccs diligcncius coniideravenccafdr 
quccumeoftatu,qui.ccaiporc condi- 
ci ccftamcncifuic,. cpficulcric. Tcfta- 
tor cnim conditi ccftarnciici & n-i 
ctiamipmporc aliqujoc libcros cx p;i- 
rno matrimonio, cx fccundo vad 
quacuorfihos, ac filjasfcx hahufits^^ 
tc(\ariicnco fuo fihos il*cundi.i;uatFi- 
moniiipvicem fubftiruic,& incccal^ 
difpoiu^c^nc hi , quibus pnvdmra rclj- 
qucrar,divifioncm inircnc ancequani 
rainor nacu 24. annum atcin^crg^c^ 
l-.rac agtem is morcis ccmporj:, aua- 
tuorannorumpucr,ucproindcfiui,li 
hanc ceflacoris volunracem fcquivo- 
luiflcnc,diu adraodum in comraumcj- 
nc pcrmancrc fuiflcnc coadi.Hincigi- 
tur ccftacorvcricus, ncicain cbt^n^nu- 
nionc cxiftcnccs diutius prafdiunli i- 
ftud confcrvarcpoftcmt , procr/llcid 
difpoficioncmhanc, iicfiquideiD um 
cum pcrtinenciis illud vcndcrcnt,cfl'- 
tamportioncm cum cjctcru d:vidtrrc 
tcncrcncur, atqueadcoad cum caftnD 
potiflimum rcfpcxit,quofihi mcdiTl- 
munione Cxiftcnrcspn^diumifludfl- 
mulaiicriarcnc, prouc hocprimoap- 
parctfcx eo, quod de divifionc nbn iri. 
eundadifpoiucrac, dcindcquod o/rf- 
nibus fihis fimul diftrahcntibus , Doh 
auccm fingulisporcioncm Ibam vttt- 
dcncibus lioconusinjungic. Quarco, 
quod dc coco priedio & luis pcrcincn- 

'tiis,ibi,fanipt feiner 5Ugel?(^runfi/ 
&:itcm dc cocoprecio exvcndjcionc 
rcdadodifponic. Ouinco, quod do 
diftribUtiOne in omncs iecundum ca- 
pita fiicicnda vcrba facic , cui quidcnij 
fiquidcmunustantumporcioiicm fu- 
amvcndcrec, locuscflc non poirct_». 
Uc proindc cx hilce apparcac , ccftaco- 
remad cum cafura pocilfimum rcfpc- 
xiflTcquando prafdiumafihisin com- 
munionc cxilicncibus firaul vcndcrc- 
tur. Ncquc ullum prarccrea cxcac in- 
dicium, cx quo coJligi poflic, ccftaco- 
rcm poft divifiancm faclam eciam f 
guiosinpQrtioneliia ncdum ncpoce^ 

fiiios 



fi\iosip(orumoilereifto gravarc vo- 
luifle. Qninimo in prxccdcQcibus 
vcrbis incumcafumjquo aliquis fi- 
iioramvclanrcvcl poft divifioncmj 
porrioncm fuammale confumpfcnc 
& prodegcric, pccuUvirein dirpoficio- 
ncm facic,& omnes libcros fimul fijb- 
fticuiTjConferamus modo cum hac cc- 
tlacoris difpoficionc fadum ipfumj, 
quodpofiea cveniL^. 

Acprimoquidem poflmortom rc- 
fVaroriscxquatuortiliis unusdeccllir, 
& porcio ejus non folum intcr fracrcs 
gcfmanos, quos in hunc cafum ccfta- 
corfubflitueracjfcd fimul cciam inccr 
t Vacres c o n(a ngvi n cos, h o r u m ve h bc- 
roscxpcculiari cransadione defupcr 
inica concra jamdidam fubfiiitutio- 
ncm ccftatoris fuic divifa , ica ucquili- 
kecextribus ffacribus gcrmanis pro 
raca in fc fufccpcricfracnbus conlan- 
gvincis porcioncm cx facccilionc fra- 
crispra^dcfundli dcbicam pcriblvcrc. 
Dcindcccmpusin ccftamcnco prapfi- 
nicumnoncxpe(i!^aruncfiiii,fedmajo- 
rcnacufracrc ad divifioncm provo- 
cance,pr2Ediumill:iid divifcrunt, inj 
quo, ut fupra didum efi:, pars tcrcia_» 
fratri minori fcparacim fuit adjudica-* 
ta. Duxvcro partcsdivifioncm non 
rccipicnccs proindivifo duobus fra- 
rcibus obvcncrunt. Pofica hifcc duo- 
bus iccrum divifioncm fufcipienci- 
bus, duae illae partcs priedii alceri ex 
fracriUusfucruncadjudicaca^jiscfjprc- 
ciumcjufdcm fracri perfolvic, acque 
•deo porcioncm ejufdcm cmcioni&ci- 
tulo denovoquodammodoacquifi- 
vic. Moricur is , deinccps rclidis pofl 
fc cim filiisjquam fiUabus , qui prxdi - 
iim iftud dcindc aiicnarunc , qua: qui- 
dern omnia func cjufinodi , uc pra?di- 
^xvoluncatiatqjdifpoficionitcfiato- 
ris minirae convcniant^ac teHacor dc 
ii^ nc cogicarc quidem potucric , nam 
pra;diutn, quod tefiator filiis cx fc- 
cundo macrimonioicareliquerat, uc 
inviccmcfrencfiibllitutijuno ex ipfis 
morcuo,prorata cum fracribus con- 
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fangvincis divifcrunc: Cum tcftator 
vericus cfict, nc filii prjedium illud 
nonconfcrvarcnt, utiq; proptcropi- 
nionem cju fdcm fuit i filiis conferva- 
tum, quod defiliis in communiono 
exifi^ncibus potiflimum difpofituai 
efi, nunc poft binam cclcbfatam divi- 
fionem demum concingit> qUod on> 
nibus filiis fin^l injunxerat,nunc uni 
Scnon quidcm filio fcd ejus libcris 
nepotibusincumbit,cum maximo i- 
pforum incommodo, poftquam ni- 
mirum patcr ipfiDrum portionem fra- 
trispropriapecunia^crac, magnos 
fumcus de fuofcccrat, ut pracdiumj 
iftudlibcrisfuisrclinquercc. Utpro- 
indchjEcadifpofitione tcftaroris ad- 
modum fintalicna^c rcmota, atquo 
adeo verifimiiem conjc(fluram prx- 
beant,ceftatorcm de ifto cafu,prouLj 
nunccontigic,,nc cogitarc quidemj 
pocuiftc. Mininic igicur adpropofi- 
tam fa6li Ipeciem fupradi^ladifpofi- 
tio cxtcndenda cric. 

Cum juris fit indubitati,quamlibcc 
difpofitioncmf quantumvisgcncra- 
Icm , de iis rantum cafibus accipien- 
dam, dc quibusdifponcns vcrifimi- 
litcr cogicarc potucricj ad ^ia vcrd 
practer mentcm ejuiclcm contingcnr- 
tia minim^ cflc cxtendendam, ut ex 
text.inl.2. ^.ijMaJItumJiqMis Cdutio.(jrin 
c. quintavaUis. de iurejur.cum Jimilih.liic-* 
oque in quacunque difpofitiono* 
quantumvis gcncrali,videturfempcr 
cxceptus cafus a principio vcrifimili* 
cer non cogicatus, /. qui tumtutorihM^ 
injin. &l. matcr decedens. deinoffic.te-*- 
jlam. not. Bart. & Dd. in l. ijui Roma. %1 
duo fi^atres de verbor. ohlig.TiraqtieU. in U 
Jiunquaminfin.C.de revocand.donat. 

Ec hinc cft,quod c»fu$ praeccr ordi* 
nationcm teftatoris contingens in_» ; 
difpofitionc ejufdcm minime inclu-* 
datur,ctiamfimajorvideatur fubcflRl 
ratio,jr/ foTiCyn.in l.quod fiavore.de U.do^ 
cuit Fetr.de Anchor.conJ.3s<f' qMem refiert 
Crjequitur Decius confioj.n.j. & confi. /y* 
nj.col.penult.verfiJifHndo fotefi rejpon-^ 
n n derh 
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doj conf^as injin.f^ confzpj jnfn, & 
VaYifonfS()'f^,2o.vol.2. Cravett. cortfi&i. 
num 10. 

^7 inccrinitomictam,qiiod cempo- 
rc mortis tcHratoris nulli cx filiis ic- 
cundi macqimonii cxticcrunx ncpotcs, 
quinimo nc filiiquidcm ipfi uxorati 
fuernn c. Nam vci indc coUigerc liccc, 
teftatorc m de ncpociboMpinime fcn- 
filTc/jrf */ docult AUx.conj!rS-f-n.2.vol:2. 
Corn.dconf.ioo-col.jv.vol. 2. crconfipo. 
infin.vol.^.Bart.Socin.coiifjs^coi.^ infin. 
vol'4..Autor conflii rclatiintcr. Bart. So~ 
rin confis2.(jucmf(j:tunturtn.'flti Dd. in 
fubfcriptionihui il/i anncxii, Dccius d.conf 
Sis.Goz^ad confsS.n.j.Sociyi.jun conf.fo. n. 
a^.liff j.Ceph.confs.n.scf.v^l.i Thoh. Non. 
confj3.n.22. Rcquamvis non dcfmt^ 
qui in hoc ulcimo aliccr fencianc , quin 
canicn jam didlam confidcracioncm, 
& indc defumias mcncis conjcctu- 
ras plurimum adjuvcc , non dubi- 
tatiir.' 

Porrocxiis qu;r jam dc quaHcaci- 
fcus hujus ncgocii noflri diximus, fi- 
inuleciamapparccid, quod fupra cx 
a-qualicacis rationc in ccncrarium, 
confidcravimusjufq; adco locum non 
habcrc.upeciam ha:ccadem a:qualica- 
cis racio ma^is fuadcac, difpoficioncm 
hancdcncpotibus mmimi accipicn* 
dam. 

Dcmus cnim ceftacorcm *qua1i- 
taiisinccrliberos conlcrvandx gracia 
hoconu-sinjunxilTc fihis. Hsccamcn 
racio cum dcmum rcde in confidcra- 
tionem vcnire pollct, quando ipfimcc 
filu& quid<rm in communionc cxi- 
idcnccs prardium illud vcndidiflcnc. 

Tum enim fummaa ccftacorc prtt- 
finica inccr libcros arqualitcr dividi 
pbflTcc, neq;anu»exriliis pra: cxccris 
gravarccur/cd onus hoc omncsrcfpi- 
ccrcc. Acquando utin propofiro dr- 
viTioncintcrfihos & quidcm nonfc- 
melfarta, cuilibec fuaporcio cft aHi- 
gnaca , & unus fracrum ab altcro por- 
cioncm fuam cmit propria pccunia: 
Ishbcrorum graria magno» fumcus dc 
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fuo fccit , ut pfafdiwn con&rvarct , 4c 
hberis fiiisrelinquerct, &:<id dcmui 
moriens ad hberos«fuos cransmific.rcf 
loogc ahccr fc.'c habcc : -Quas cnunj 
qua'ib hic poceric cacicre ^qualiiaof 
confidcracio intcr Iibcros ccjftatorisf 
cum jam non dehbcris fcd dc ncpon- 
buscimi/patruis acq; amicis in parccs 
vocandts, Ncquc «ciam <lc prapdio ^ 
ccftatorc, fcd a fiho cjufdcm rclido & 
quidem pro mcdia parcc cmptionis 
ticolo acquifico,& ad ttios kbcros.pro*. 
prio jurc transmifio agacur , Rcque o- 
nusbocomncsfihos, qui^avacifue» 
ranc, fimul conccmac , lcd in unius & 
quidem hbcrorum ejuidcm ^axi- 
mom incommodum ccdac; Kflcc (a- 
nc pcrquam iniquum Scdurumjpoft' 
quam alccrfiliorum nacd^wii parccm 
prjediiafracrccrait, &'magnurn pro- 
ptcrea infe fufcepitscris alicni oiius, 
miiicosq; de fuo fecit (umtus,quo prq 
d vQ m ho c in fam i Iia eo n fe r va r c t > ^ i 
hbcrostransmitccrcc, dcinccps libc 
cjus iHud vcndcnccs amitas ^n parccs 
vocarc^acqucadco unius fihi libcri Ib- 
liinssqualicacemaceflacorc/cmclcoiK 
Aicucam cum maxin^a ipforum >ac}ii- 
ra compcn(are ccncrcncur , cseccrisia- 
his nihil ad hoccontcrencibus. 

QaAmtciiimfacil^concingercpoP 29 
fcc , uc hac rationc ncpotcs proptct 
multitudincni corum&tcrisahcnio- 
niis 4 parcnterahClum minus a pro- 
prio parcntc percipcrcnc,qiian>arai- 
ta:abipforum pacre ccftatorc, a quo 
lufilcicntcr jam cranc dot^tx>Prout ho^ 
interminis fcre mfiris confideravit , t^ut-' 
pote rationi?jt)n cotffentaneum minm ad^ 
niittendum ejfe exifiimavit.Curt.Sen.con/l 
44,C9l.p. verfad tertium ayguntentum ,dr 
in fimUiidcm co^nfiderat Maria». Sosin. 
tonf.igi.n. 60.V0I.2. 

Non igirur in propofifo locum ha-» 
bcre poccd ^pqualitatis ratio fupra 
confidcrata, ncque proptcrea difpo- 
fitioadncpotcscxtendcnda, fcd po- 
tius jam didae iniquitacis cvitandx 

gratia 



gratiatam cx vcrboriim propriccaco 
quam cx prjcfumca mencc ccftatorij» dc 
filiis cancum accipicnda criL** 
2p Rcgulariccrtcnim in quavis difpofi- 
noneverbaica func accipienda, no 
quiddurum,inhiiraanumveliniquum 
inde fcquacur , L nam abfurdum. de bonis 

• 1 iibert cxlericos. de offic.vic4r, F.c de VO- 

luncaccccftacoris ica interprccanda eft 
text.in l.fn.cMm ib.not, C.communMtriuf^ 
jud. & in l.tfMxfttum. %.fed ipft tUpinia^ 
nm.de fund.inftrucl.Ullud in fin. C. de coL- 
idt. EftcJ; hoc ufqi adco vcrum> uc po- 
rius vcrbaimproprid accipi^ncur j qua 
ucintcrpretacio> cxquainiquialiquid 
refulcec, admictatur,ut doccc Alcxand» 
confs 2.n.2.vol.i.& cdnfgs.n. ii. vol. 4. id" 
confi^.H.7.vo 1.7. ub\ aic,quod difpoficio 
' ccftacoris ica inccrpfccafi dcbeac , no 
qtiidabrurdum,durum> impiumauL-. 
iniquum conzinz^Mydllegat text inl.uxo-»^ 
rem.^CediciUis cumgl. in verb. pietatis & 
§ Concubm^ & qnji ibinot. de leg.i. idenU 
tenet Decim conf ^isS' Cravett. conf62.m 
f.crconf.rjo.nu.S- , 

10 . Acq; hinc in f cafu conycrfo quod 
uljicunq; aliquid durum & mhuma- 
num inde fcq ucrecur,nifi eciam appcl- 
lacionc filioi um comprehendancur 
ncpoccs,(cmpcr cciam ncpoccs vcnirc, 
fer text. inl.Lurius.de h.trcd. injlit. docuit 
Sald. in d. §. Injiitutione. quem fcnnitur 
Alcx.d.conJ.p.n.±.voLi. Cf coi^.S n-fi' . 
^ " Atq;hinCetiam eoUi^itUMqucd ecfi 
Cafus ill:c'iAVicaKiarciiiifihi ccftacoris 
concigif\cc,non camcrl bmnt dubita- 
tionccarcrct ,ucru isful^difporttionc 

^ fcftacof is CDmprehendcrccur ,an vcrd 
canon obftance Marcinus pricdiumi- 
ftudlibcreaIicnarepocui(rcr,cnm quia 

• uc di£lum qI\ ,Tcftacor dc omnibus ft- 

• liib&quidemincommunionccxiften- 
cibus loquitur, tum cciam quia de toco 

' prscdio aliciLito difj^onic, ucjam dc- 
mpnftravimusjcum inccrim inpropo- 
fito alicnacio,non ab omnibus filiis,fcd 
ab unocantum rtliorum & quidcnu 
poft binamdivirioncminicam fiar,ne-' 
qucquam cocumpraediumalienccun 
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Nam ctfinolitrarumfltjUC hiimc- 
rus pluraJis in fingularcm rcfolvatur> 
acque id quod de mulcis di£lum,cciam 
in uno locum fibi vcndiccc,/.^. §. nego» 
cia.ubinot.glof. denegoCgeft.Lfalfd de- 
monftratio, % Jin.de cendttir demonftrat. 
Lt. C. decondit, infeYt.Ljubemus. %.ft». 
autem. Ad Trebell. L Lucm. %ftn Mutem. 
adrrebelL ■ J ': ' 
- TamentcxtfaGmnemdofttrcvcr- 
fiarti poficum cft , idinrcrprecaciono 
magis ex vcrifimilimencc profcrcn- 
cis dcfumpca , quam cx propria vcr- 
borum fignificacionc concineertf , & 
quod alioqui Verba dcpluribus pfo- 
laca cx propria ipforum vi atq; natU- 
f a dc uno minim^ accipi poflint. Noc 
probatur optime per text. in l. Hocarttcu- 
lo.de hared. inftit. &in Lft hared. plur, 
ff. de condit. inftit. docet BartoL in Lftge^ 
minainfin.ff. Arbor. furt. cafar.L cum^ 
ita. §. quiplures. de leg. fccundo. Deciiu 
in L i^Udmvis. C. de impub. & aliisfubfttt» 
Corn. confsfj. V0L3. Dec. conf2s7.nu.1Jt., 
BurJat.conf.<Sy.H t4. * 

Indubidautcra, ubidcvoiunbtd 
«iifponcricis alitcr non apparcc,a pro* 
pnccacc vcrborum nonrcccdcnduna 
cnc,ftiprainprimo fundamenco fi- 
cis jam demonftravcrimus.Quibus in 
propofico fccundo loco acccdir, 
quoddocctEverhard./« loco ^ vinii* 
merLnu. 7. ubi aic, ubicunquc cx coj 
quod piurahs iocucio in propria figni- 
ficacionc accipicur, rion rcfulcaC niff 
arquum&juftum>tunc non ficrcfo- 
luriopluralisfcrmonis in fingularcm* • 
Qyineciam confidcratis circumftan-. 
tiis jamaddudis longb aJquiusfic , no 
fiIiipoftdivifionemfa(ftam hoc onc- 
regrav^cncur , quam uc uni folr onui 
iftud incumbac, isq; id > quod fnulci* 
faclis ftimptibus hucufq; confcrvavit».. 
cum (broribiis dividerc cdgatur , nc* 
riiincm ambigcrcarbicror. 

Idquecercioin cafti rioftfd Vcl v^^ 
fco poti/fimum obtinct , cx quo hicin 
cafuodiofo vcrfamur, prout cx fu-^ 
pradi^is apparcL^> 

Ann 2 Kam 
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33 Naint qHod in maccFi^ odiofa & V ^iquc dc his in propofico veli. 
^ ilriac intcrprcunda huic inccrprcca- dco linus dubicandum vidcciir, cx 

4ioni loc«s npnfic, ncquc pluraHcas quo dcmcntcccrtacoris cx coc arou- 
inringukricaccmrcfolvacur poftRa- mencisapparccquodadcuracafijm, 
yn. dcFor. qucni rcfcrc, doccc Joan. quo fihi in communionc cxiftcnca 
dt\mQ\.ind.l.fa/fa. Sc cum fcquicur prxdiuminudahcnarcncrcrpexcrit, ' 
Cocncasc<fn/.^jo,/Mif//rD.voJ.s. &dcalicnacionc rocius pr*dii fchfc- H 

34 Obiindcconcludic,quandotplu. ric,proucjam dcmonftraVimus. ] 
^> ribusconccnracflEmphyccvfis,icauc Eft cnim t pro rc^ula craditum^ ^*" 
. ahcnarcpoflinc. cum finguli porcio- quod nunquam conxra mcnccm di- 

ncm fuam pro hbico ahcnarc nooj fponcncisplurahs numcrus in fingti- 
poflinc. Idcm doeuic Dcc^. conf^gj. larcm rcfolvacur>prour cradicBaId.&: 
jiMm.14. Salicct.wi/. / i^amvif.quosrethrt 6c 

33- Qiiarco idcm fuadccur cxco, quod fcquicur Socin. d. conf^s., tfrc. Ec do- 
vulgo cradicur, quocicfcunq; indct cccF.verhard.>;7i/.^r<? a 'VinMmert bff 
quodpluralitasrcfolvicur in fmgula- text.inl citmtjuidam. & ibi nt^.BaW. 
xicaccm,ahqua ina^qualitas rcfulcatL., C.deJm^ul.&aUUfibpt.Ti^Azvii^y^KiQi 
lumhaic inccrprctacio ncquaquanu dc hac voluncacc .poten apparero 
admicccndafic.//^/»rr/r.v/A^^./,^^^« mulciphciccr,vclquiain difpofirtonc 
visC.deImfuh.&aliisfubflit.docct g/of^. ponirur di^aio cdlcaiva, */ in 4, L 
ind.Lhoc articu/o.deharcd. in/Jit.^uam cumcfuidam, vcUationc in^qualifacis' J 
fequitur Ba/d. & Saltc. ind. I.^uamvi^. vizandx.u/ ind./.quamvts ,vclTaaane M 
AUx, d. (fittfijif nu. 2. V0J.2. crfcnft i- quahcacis adjccflsr. 
demEverhardtnd.loco^ vi numert. nu. Quac quidcm omnia in propofico 
7. ibi vd ratione inaquaUtatts vitanda. concurruncnam ccftacor & cj uliiiodl 
^ Ex iis autcm, qui ha^cnus dixi- diaionibusufuscft,cxquit)uslaci$r.* 
n>US,facisapparcc, quam durum &i- luceccumadomncsfihosrctpcxfffc^ 
j^Uquum elfcc , fi uni foii fihorum hoc & raagna inde rcfuicarcc iniquiras , /i 
bnus incumbcrcc, isq;j)orcioncmfu- di/poficio ha:c dc uno accipcrctur /^c 
am, quam pro mcdw parcc propna cjufmodiquahcaccs adjccic, qux uni 
pecuniaemic,&procaconfcrvanda_, diftrahcnciminimcconvcniunc, uu j| 
magnos fumpcus de fuo fccit,cum fo- apparct cx iis , qua: dc diftribucioflo^ * 
roribus dividerc ccncrccucnon igi- fummardirpofuic. Nonigicur dcvo^ 
,;ur hafc incerprccacio in propofico lunracc cjufilem araphus ambigcn- 
admiccenda fcd pocius proprix vcr- dumcrit, & quod confequchs cft, 
borumfignificacioniftandumcric. concra mcnccm cjus difpolhio h*c 4 
36 Acccdicquinco, quod communi- plurcsrcfpicicns,inuno filiorum lo-^ - 
tcrtrcccpLumcft, ubicunqucnonca- cumhabcrcnonpoccric. 
dcipmilicacracio,ciimnunquamplu- Capccrumtqusejamdcrtumci^bp/u-' jf 
ralcmlocucioncm inuno cantum lo- rahinfingularcm nonrefolvcndo di- 
cum habcrc,/>r«»/// docct Ba/d. tn/.jube- ximus.Harc cadem in argumcnroi co- 
^M^. %■ (in au(cm C. ad Trcbe/l. quem re- co ad parccm/i quis forciilludad pro- 
fcrt &fequitur BartoLSocin.conf^j. poficum noftrum accomraodarc vc- 
^ Nam quo^ longe divcrfa fic racio hc,loCum habcnc,ica uc qu^c caufxim- 
cjus cafus^quo filii in comrauniono pcdiunt,qu6 minus nuraerus pluralis 
exiftcnccs prasdium ahcnanc,& quan- de fingulari accipiacur jillse ctiam oI>^ 
^ounusfolus porcioncm fuam vca- ^^aculofint,ncidquoddecoco cftdi- 
diccxpauloanccdi^tis cftplulquam fpoficum, ad parccm falccro accomr 
manifcltum, uiodccur. -^- 

w 
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Eft cmm hoc dc argumcnMndi gc- 
ncrc hoc cciam pcculiaritcr cradicum» 
quodilludnunqnam proccdat> quo- 
ticsdivcr(acftracio parcis&cociuS)4tf 
w/. Dd.inL eumnotifmi. %jn hu C, dc^ 
fr^fiript. trigmt. velquddrag. dnnor. & 
inc.faJioYdlis. §. item cum totum deoffic. 
deUg.fiquitur Everhdrd.inloc, i toto dd 
fartem^, 

F,ricq;huic argumcnco in propofi- 
tovclidcominuslocus, cx quonon_i 
fblumid} quod dc coco difpoficunu 
eft, dc parcc alicer incclligi non potcft, 
nifi cciam id,quod de pluribus didum 
cdt dc uno accipiacur, quod fatis com- 
mod^ ficri non poflcjjam dcmonftra- 
cum cft : Scd infupcr cciam cx rot con- 
jc<fluris firaul concurrcncibus appa- 
rcc, tcftacorcm dc toco pncdio , noii^ 
auccm dc parce cjudHcm (cnnftc. 

Hoc cnimprimo colligicurcxcau- 
/a , quae ipfumsad difponcioncm^ 
hanc permovic, quia vidcliccc vcritus 
cracfilios, qiioscam diu incommu- 
nionc ftarc volucrat, pracdium ufq; ad 
divifionis tcmpus non confcrvaturos. 
Dcindequianon dcftngulis fcdgcnt- 
ralicerdcpluribusfiliis difponir. Tcr- 
tioquia loquicur dc pracdio cum fuis 
pertincnciisalicnaco. Quarto, quia_* 
■prcciura tocius praedii confideraLj. 
Qninco, quiavulc ucid,quodfupcrcft> 
inccr orancs libcros dividatur, quod 
uni (alccm alicnanci non convcnic, ac- 
quchsEc quidcm fimulorania jahda.* 
cnixamatq; przecifam racnccm difpo- 
ncncis ica dcmonftrant, uc nuila inccr- 
prccatiofacilcin concrarium admicta. 
tur,pcrcaquaErinfrain ultimo funda- 
mcnto diccmus , ut proindc ex hifco 
^rflrmarcpcniaufim,quodctfi Mar- 
cinusipfcpncdium hocalicnairct, ta- 
mcn difpoficio ceftacoris dc hoc cafu 
lacis commode accipi nonpotuifrcc-^, 
vcrum ucucrcs ad cum cafumdcdufta 
fcfe habeac, id quod alciori indagini 
rcfervo, camqji quia cxjamdidisap- 
parcc » quam probabilcm dubltandi 
rarionem habcat eciam is cafus^ quo 
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onus filiorum fuam portioncm alic- 
ntret '> vcl indc fatis colligicur , mult6 
minus di/poficioncm hanc cot ttCti 
fcrmonisracionibus aliisquc rcfragan- 
tibusad ncpotes cxccndcndam cfio» 
cum iliud commode ficri non poftic» 
nifi verba hujus diipoficionis mulcis 
modis concra propriam ipfbrum fi- 
gnificacioncm accipcrcntur » quam^ 
• quidcm intcrprctationcm jura rnini' 
me admiccunc, ucinfra moxdemon- 
ftrabimus. 

Acccdithi/ceilia ratio, quoniamj 
ut ex vcrbis ccf^amcnci in principio 
addudis apparcc y teftacor hac potifti- 
mum caufa fuic mocus> uc fihis hoc 
gravamcn injungercc , quia poftquam 
ipfisincumbcbac fororibusfex £cqui- 
dem (atis amplam dotcm folvcrc , ve- 
ritus erat , eos prardium hoc non con- 
fervacuros , idco cis onus hoc in hunc 
cvcnrum & fiib hac condicionc irapo- • 
fuicjiifiliipraediurniftudnon confcr- 
vaverint , iam vero ipfimcc filii in vita 
ipfi)rum prardium hoc confcrvarunc, 
acqucadco caufaimpulfiva, qux po- 
tiftimummovic tcftatorcm> ccftavic> 
& conditio, fub qua diipoficio hacc, 
- conccpca crac,dcfecic,confcqucns igi- 
turcft, huic dilpoficioni amplius io- 
cum cfie non poftc. 

Kftf cnim pro rcgula tradicum, 35» 
-quod quoticfcunq; difpoficio dc fiiiis 
vcrba faciens fcmel fuic vcriHcata^, 
tu fic in ncpocibus ampUus locum non. 
habear, itapcr text.inLGaUus.in^. Idcm 
crcdcndum de dberis fojihumfinftt Bdt- 
toL in d. L liherorumcol fenult. verf.^juod 
JiiHdHqud difpofitione, & probatur op- 
tim^pcrvulgacamrcgulam, qua? do- 
ccc, quamvis difpoficionem de primo 
adu tantum accipiendam» Z Boves. % 
Hocfirmonc.de verhor.figmf faciunc ca 
tquse tradic Joan. Andr. in dddit. dd^O 
SpecuL in tit. de tefi^m, %. inprimis. toL fn, 
verf quinta qu/ejho talis elti ubi aicquod 
fubfticucio fideicommiflaria ftda ali- 
cui dcccdenci fincfiliis cxpiraf,ilIo dc- 
ccdcntc cura filiis ,jicetfiliicxcluden-' 
n n n 3 cei 
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ccs fideicommiflrarium poftca dcccC- nomimiiSjleiemfixtfif BaUltin d.CaRtu^. 
itxmiyftrtexu l. cMmvuigitri. C.qttando ir^itjunsy ubigcncralircr concludit-., 
^ies legat. ced. &L fi quii h^redem. C. de quod ubicunquc vcfbutn filioruou 

• inflit^fitbfiit.refert&fiquitur Paui.de profcrcur rcfp^idu ccrcar pcrfbn^ fi- 

• Cajfr.inl. exfaBo. %.fenult. adTrei^H. lii,ucridlcitttr ,iftum filium mcumj» 
■! Alex^ccnf.ios.num.s. v(Uum.i. & mui- tumncpoccsnoncomprchcndaiuiir, 
•' /« AUtoritatihtu cotnfrobat Rtland. a, fequiturCorrumcoKf23ofuhlit.S.i^i.s.' 

VaU. confs^ n.p.voLj. - . • Alex.confj7SJt.(f.vol.s.l>cc.conf.2iS.njt\ 
'• Ec in tcrminis noftris vidclicct-* &confs7/.n.s'Jluin.confioi.n.p.iol2. 
' quod difpoficio qux in fiiiis fiiit vcri- ubi aic , quod appcUationcfiliorumj 
ficata , vcl qaod condicio dc filiis ipfiustcftacorisnonpolliotcontincri 
. inentionem facicns mmimc comprc. ncpotcs,quia de certis pcrfonis lcnric 
' hendac ncpoces , fi in pcrfona filii fc- ccftator^ii^» finfit Marian. Socin. , corjf 
' mcl cxciccriCjVci dcfcccric , fccutus & 4ijm.2S.v«1.i.& confis^^n ^Q-voL 2. Phi- 
Paui dc Caftr. d.c0nf p7. volum.^^. Alex. Lip^Pmiusconf ^.»24. & is.O' conf is.n. 
<onfiLpi. fm.s. voL 1. quod & repetitum^ 22.Burfat. conf<f^.M.ip.cjr 20. ^ 
' inconfij. tih.s.&lateprefiquitur Fran- Dcindctidcm cvidcnccrcollioiair 
^ ' * cifi. Curt.d.conf4S.DeciusdiConfipSsn$fs* cxco, quoddcdivifionc cum fratri- 
' &'d.conf.2ig num.7.Varifc4>nfsi.n.is. bus & iororibus facicnda loquicur. 
*voL2. &conf g6. num. 2s.eod. voL Cercumcft cnim^quodfilii &fijiar tc- 

' ■-' DcniqQc nc conjccluris tancumj Aatoris minimc dicancur fratrcs & 
liicamur,hancipfammcnccmccftaro. . ibrores iiberorum cx frarrc prsedcr 
ris, quodvidclicccdcfiiiistantum, cic fundoncpotum videlicGC tcftacoris, 
ncpotibus vcro minime difponerc^ fedquodfincpatrui&amicsc. Acquc 
" volucrit,Vcrbaabipfoprolacaclarius liincin ccrminis noftris manifcftuiB 
demon^lrant , nam hoc prim6 indo . cflc,teftato^cm re(ppdu pcporum dj- 
apparct, quod nonfimpliciterdefili- hildifponcrcncc ordinarcvoluifl'0» 
\4li$,fcddcfuistfiliis inRJaquicucai- 9xzZ^conf7.n.2ft.voLi. 

qucadeoccrtaspcrfbnasfiiiorumdc- . , Tcrtium indicium nobis pracbcc.H 
fignac. Qiiod cnim tum, quando ce- quod tcftacor voluit t divifioncm in- 
ilator ucicur vcrbis quibusdam,.ox t^r fratrcs pro arquis porcionibus ciJJ 
^ quibu^apparcccumadfaosfiliosrc- facicndam,namquodhoccafuhaud 
ipc(flum habuiilcj non prarfumatur, vcrifimilcfir,ccftacorcm dc ncpotibw 
, • dc nepocibus fenfific , docuic Joan. fcnfifie,docuicBarc.Soc.fi>/7/7/<?.^f. n. 2. 
Andr. inaddit. ad SpecuL in tit.de tefi. i/<»/.j?.ubihancadducicrationcm^quia 
^.inprimisinultm,quAfi. ubiprocort- alioqui fi cum ncpotibujs pro virili 
firmationc opinionis fiix confidcrat, partcdivifioarqualiterdrct fecicnda* 
quodinqua"ftioncilla,dcqUa loqui- ncpotcsplusindcpcrcipcrcnt,qudn^ 
turi^rasfada dilpofii;io per ifta.vcr- proprii tcftacoris filii contra mcnccra 
- ba,M.EORUM H^REDiiM. ac voluncaccm tcftatoris,idem tcnuic 

* ' Htpot cnim vcrba , inquit , ipfimj . i^afius dconf^.n. 2s.ld^y in propofico 
■42pcrfonam.ha:rcdum,quitumfucrunc vcl idconTagislocumhabccquoni- 
inffftuci, ^onccrnunt , ficut quando am teftator voluit quarc6j quod di-. 
^ dicitul- : lcgo argentum mcum , f^r- ftributio pro rara pcrfbnarum fivc in 
vosmcios, praBfcnsnonfucurumtcm- capita ficri dcbcrct. H;kc vcro divi- 
' posoftcndiclir,/^//^-!/r^ifr*<:^«^r^^«A fio quin nepocibus, utpocc in ftir- 
//-^^. Ideoqj ad hjercdcshaercdum f)Ofi pcm plcrunqijc fucccdcncibus mi- 
cxccnduncur,fcdtantum accipiuntur nimc. convcniat, nciliincm diibica- 
fiehflEFedibuscciiatorisincefiamcnj:o rcarbitror» non igicurvcrifimilccit'i 

, . . ' tclla- 
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teftacorcm dc ncpotibus (cnfiflTe, pro- ric , cx vcrbis n.geminatis magis colli- 

uc incerminis noflrisarguic Gorncus giturmcnsprxcila&cnixadirponcn- 

€onfl2io. c9l.fi, fuh itt, R. V0L3. inquicns, tis,/. qMmquagintaJj . dc^obat. l. Balijla^ 

quod in cafu , quo filiiin virilcs parccs junif.gl, iid Jrehell. l.fimulter ^in Auth, 

. vocantur , alienum ficab omni vcriA- Jtve a me. C. ad VeUejan. & gcrHinacio 

mili mcncc ccn:atoris,& inconvcnlcns habcc inftar (pccialis nominacionis, ta 

1 ndc rcllilcarcc , fiquidem dc ncpocib. ait Franc. Curt. fen <onjU. ^9. col. 45- f»' 

cciamaccipercncurj&incafuconvcr- iflaenimverha-ie^ucmrefertCo^^^ad.confiL 

fb fimili arguracnco ucicui: BarchoL so.nu.s. 

Socin. d.conf lojf.nu. S'& Suffraga- QuodriaIiccrdiccrcmus,uciq;rcr- 

cur hifcc quinco, quod ccftacordum ba fepcdi^ordinacionisconcraprb- 

dcdivinoncincer fororcs incunda Ioh priam ipforura fignificacioncm&tc- 

cjiiicur, exprcQam nbpotummcntio- ftatorisctiammcnte mulcis fan^md- 

'■ ncm fccic. Nam cum in hoccafu cx- discxccndercnrur. Prini6duraillud> 

' prclle difponac de ncpocibus, inahis quod ccdacor dc fiHis dixit dc nepo- 

vcro cancum de filiis loquacur , latis cibus,Dcuidequoddeluisfilii5 tiiipo- 

hoc iplb ccftacum facic,aiiccrrc ncpor iuic,dcfiliisliiiorumacciperctur.Ter- 

•tcs, aiitcrv. fiUosaccipcrc, acqj adeo .ti6id,quod ceftacorvoluichabicorc- 

.tibidefiliis^ltcmloquicur, dcncpo- fpc(flu «d fihos in communione cxi- 

cibiisminiracfcncirccumfi voluiflcc* /lcnccs , inccHigcretur ctiam dc cafU 

arqu^ facilc cxprimerc pocuiflcr, pcr quo divifio& quidcm non fcmcl ficla 

ca qujc fupra in ccrciofundamencola- fuic; Quarco, quodonusomnib. filiis 

tius fucrunc addu^a,uc proindc cx hi- fimui in;unxic, uni ipforum incumbc- 

fccfacis cvidcncer apparcac, vcrba^, rct; Qiiint6,quod dc toto praedio cH- 

quibus tcftatorinpropoficoufus cft, fpofucrac>jnquibufdam canrumpai^- 

iiUiscancum ,ncpocibus vcrominim^ cibusfibilocuvcndicarctiScxt6,quoc£ 

convenirc, idcoq;nec criamdifpofi- dcfracribus&iccmfororibusdixicdc 

cioncm hanc dc ncporibus accipicrj- pacruis & amitis imcrprecarctur. Sc- 

damj. >. prim6,quoddcporcionibusasquaiitcr 

Confirmantur haecaliacommuni- provirili partc cuiUbct diftribucndis 

tcr approbaca rcguia,qujc doccc,quod ordinavic, iilud vcl hunc (brrircciir cf* 

wbicunq, in difpoficione dc filiis fadla fcdum, ucconcra vcrifimilcm mcntc 

qualicas f aliqua rcpcritur , quze fih^s tcftatoris ncpoccs plus qu^m fiUi inde 

cancum,nonauccmncpocibu$conyje- pcrcipcrcnc, vcl quoddc fingulisdi- 
.iiic> cum nepotes fub4ifpofitioncina 
; , ininimc comprchcndancur, Itafer 
' . iext. in L fin. C.de nafuraL lih, docet. Bart, 
. iff d. L liherorum, nu. tf, ckc4 f»* fequitur 
. B<ild. ift d.%. injlit^ coLfin. Alex, conf^.n. 

%'9l.4^. Corn. conf infin. voL ^ facilc adraictendum > cum pro rcgula 

hgHs Alexand. confzz.mfin Z^fconfiLj, tradicum fic , quod ctfi ali^s difpofitia 
(h)nH.i. v<)ium.7, In cafu vcr6 noftco . aUquomodoinccrprccarionam &C3C- 

n^pn una modo lubeflquaUtas,fcd plu- ccnfioncm rccipiac , tamcn quandou- 

r^ss.coRGUrrunt, ucquia tcflacordixic num &idcm vcrbumlarpiusrcpctitUi 

„deluisfiiiisin R.dedivifioncineunda in iiia dilpofirionc, atq; adeo muici-i 
• r.cum fr^tcribus 5^ fororibus, & quidcm 
in?fqualcsporcioncs, acq;incapita» 
Mulc.6,igicur magis jam di^sc rcgu- 



^um dl, pluribus fimul cocraycrbo- 
rum propriccacem actribuerctur, id 
quod cciam odiav6 circa vcrbaj quas 
dc divifionc facicnda infuper addic^ 
fuerunc, conringcrcc. Non igicur hoc 



tjclocus cric, &hinc muic6 minuj hace 
difpofirio dc ncpocibus accipi pocc- 



piex ellet adhibcnda intcrprcratipa 
tum quia cx geminationc iiia con-. 
ftct dc cxprefla voluncatc difponep- 
ris^& nc f ocvcrba ^i^nus proprj^in 
n n o 4^ praUa^t 
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crahancur (ignificationem , nuUa CiLj quando de volunrace ccflacoris ex di- 

admicccnda inccrprccacio vcl cxcen. (poficionccjuldcm conftac. Tantura 

fio^ftdfimpliciccrvcrbisprolacisftan- auccm abcft, ucinpropofico aljquod 

dum. //ec docukgle^An clem. /» in verh, apparcac indicium , cx q uo de volun- 

J>Ucefdnts.de jure fAHronatus, ijuam fiifui- tace hac ccftacoris vcn fi m i h rcr colhgi 

tur Geminianus in ca.fi duohut.col. <f. in^ poftic, ucpocius dcconcrar;anicnio 

frinc.&ibietiamPhilippus FrancMdere- cjufdcm cx mulcis conjcduris ma£fi» 

Jcript. lih. <r. Socinus in LcumfiUusfami- cluccacuc jam dcmonftravimus.Acqj 

lias.nu.iy.verf.adprimumde leg.j.Jaf. hoc modo fin:ul cciam cvicacur iil, 

in l ficonfiantitt. ss.folut. matrim. Ever- quod dc racione ahcnationis prohibi- 

hard in loc. a vi geminata. Alciat. conf tac cx communi Dd. do(^rina adduxi. 

4Sf2^».l(f.^ 24^G^z^d.confiL4.nMm.2S. mus. • 

drconfiLjo. num.j. &tonfil si. num 34. Huiccnimtdo£lrinactum dcrtritjm 

confiL 7/. num. //. confil jg. nu. 10. locus cft, quando apparcc, tcftacorcm 

JtoloMd. a Vatt. confU. y<f. num. 21. voL /. idco prohibuiflc ahcnaiioncm , quia_» 

Facit quod tradit Ripa in rejponfis. incip. voluic bona in famiha cofcrvari^prouc 

Tejiatrixubipertext. inl. i. ihiLuciusfo- in his ccrminis Inccrpreccs ad hoc ci- 

lummcdo. de hared. infttt.ait. Interpreta'- taciloquuntur. In propofico vcro dc 

tionem f Ulam»eic quadupleximpropriatio racionc ifta vcrbum nuUum rcpericur. 

refultat , non ejfeadmittendam idem fenfit Quinimo ccftator nc prohibuic qui- 

Cravetta. confiL 2ss. n. 4. dum ait, dupli' dcm aUenacioncm ,(cd magis cam ccr- 

cemreflricfionem inuna&eademdijpofi- to oncrcanncxo pcrmific, uc proinde 

tione. non tolerari argum. L I. C.dedotit qua; dc ahcnacionis prohibiciono 

^romijf. • . 'xiiftafucrunc, minusadpropoficunij 

Ex his omnibus arbicror , modo fa- noftrum percincant, uc in fimih cradic 

tis cvidcnccr ac manifcft^ conftare, Vzn^.d.conf^fi.n.fjf. drd confs^. n.io* 

qUod fepcdi^la difpoficio ccftacoris 'V0L2. ubifcnfic, quod nifi dc prohi- 

dcfihisvcrba facicns,ficucip(avcrbo- bicione hac&famiha:oonfidcrarionc 

rum vi ncpoccs non comprchcndic, cx vcrbis ccftamcnci apparucric, ca_» 

icancccciamcxcacitafivc pratfumpca mihimeprarfumendafic^quodmulcis 

menccccftacoris adipfos cxccndipof^ cciamprobacBur(acus<^. 

fic, fcdquodpo^rus camprOptcrvcr- uc inccrim omiccam , argumcncumj 

borum propriam fignificacionem, cui iftud cx racionc prohibicx alicnacio- 

indubioftandumcficdiximus,quam nis dcfiimcum, cjus momcnci noru 

ipfam ceftacoris mcncem cx mulcis cfrc, uc fi dc aUa voluntacc teftacoris 

CDnjc£luris vcrifimiliccr collcclam,dc apparucric , ca non magis ccncnda fir , 

fiUis tancum nori auccm dc ncpocib. utpatetextraditisperDeciumd.conf^Tj, 

fi^ irtcclligcnda , & quod ncpoces , ca nu.p. &Marian. Socin. conf.iffj. num, /^- 

honobftantcpraediumadfcdparcn-f &ij, voL 2.uhiait, idquodfitpra dera^ 

tc ipibriim cranfihifliim libcre ahcna- tioneprohihitaalietMtionisdil}umefi,tum 

re ponlnc, ncq; his refragancur ca,quQ dtmumprocederey quaiido adil/udnosttr-^ 

fupra dubicacionis m ovcndac graciaj get verlorum tefiamenti &exprefia rdtip^ 

iucrunc addudln. Nam quod primo nU nectjfaria (ut ipfeloauitur)importM9t' 

'Iticb dc voluncacc ccftacoris pocifti- tia. Sed fiaLiter ratio & verba tefiatorii 

muiii confideranda didum cft. Huic declararipojfentitumnon obfiante diSfa^ 

confideracioni rn primo fundamcnco ratione , ille deUt capifenfus: penfuem^ 

hujus. lcncencict noftraf abundc cft fa- prohihitio clare fa^a certis perjonis notL» 

ci^sfaiTlum , dnhi.ibi oftci^imus, rcgu- trahaturadaLtas, idem finfit Burjat.conf 

lam iliam curti dcmum proccdcro > rs*n.(r.cufnje{]q. 
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QiKK vcroinfupcrcirca asquaUtacis funtjUtindccoIIi^iqncatj rcft:^torcm 

rotioncm confidcravimusjad ca lupri dubicafle, an cafus ifte vivcncibus iibc- 

irt quincofundamecofLiicrcfponruni, ns contingcrc poflit, cum pnefcrtihl 

4P quibusaddipoflunc, quod trcgulari- tancopcrc vcritusfic, filios pracdium 

terpoft^quam bona fucruhcipfiui iia:- h6c noh confervaturos atqi prarrcrca 

rcdis cifcda, isq'i ca ad liios ha?rcdcs cx multis conjc£hiris fupra collcdis 

transminic, nullaafnpliuscadatcon- dccocraria ceftacbrisvolunface,quod , 

fidcracio arqualicacis inccr hbcros cc- Vidclicctdcfiliis cancum , noh' auccm 

ftaroris prius dcfundli, ur fenfit Curt, dcncpocibus renfcricjapparcac. Ncq; 

fcn. d. conf^^.. cdl ff. ^fturtb. com^rslit eciam dclunc , qui hanc ipfam doJtri- 

Ccphdl.conp4g.n.jS uligcnerali- nam ira gcncralitcr intcllc^lam iraH 

Ur concludit , ifuo ad bona i fitio h^rede proban t , ut vidtrc Hcrt apud tman.dl 

foH aditionem fnis liberis reii^a nu{lanLj> cbnf^^g. n. is.AretiH. confi^s. Bec. conf 

kthcri rdtionern jiitorum tejlatoris. J^.ftcf; fiS- Bart. Socin. conf^s- H. ip. 'vol. 4: '-^ ^ 

- de hac arquaiiracc in propofico Vcl • Ulcimum f vcro argumcntiTtn ati^ |t 

idc(i minuslaborartdum ,cxquQTiron afrcdlionisconfideratione defumptii, 

. foliifndcca, quoda teftatorc inpro- parom urgcc. Adillud cnimrei^onw 

pofito confidcrata fucric, €x vcrbis d\xV)cQ.d.confil.pt.h.if. Qiiodhxcar- 

teftamenti nihil appar^cc, fcd &C6n- gumehtandi f atio oiifaim^proccdat; ' 

traria volunras tcftatoris c^m cx Ver- cmn ccgularc Ar, uc cciahifi fihi prbhi^ 

. bis ab ipfo prolacis, quam cx ahis con- bici finc alicnarc , vcl oncrc fidcicom- 

• jc£luris manifcflc coUi^irur. Totum^ mifngravaci , illud camcn ad nepoces 
cnim hoc, cJccepta Icgitima (Ijtiafn^^ J^ofa dccihdiatiiin Ht Y^h66. Kuic argu- 

, quidcminpropoficofiliac adepts^fuci- 1 nlcntbirtodiofislocus nonfitjgcnc" 

runt) in poteftatc ccftacoris confifl^ic, ralicer cradic idcm conf 2S7. nu.ii. F.C 

utinfimiliinqnitlieciusconf 2iWn.s- quodcxhacracionc arguinonpofllc> 

Sictcciamid^quodcievefbisinfu- tcftacorem difpofuiflc, quodnondi- 

curum conccpcis, didtumfuiclcvius ipofuit,aicMarian.Socin.^.tf;»/r 

eft, quamucindo<:oncraVoiuncatem 74- 'vol.2. Mulc6 igicur mihusaliqutci 

difponcncis coc argumenris collcilam inde concra mentem tcftacoris cx coc 

aliquidvcrifimihtcrafguipofllt.Nam conjcdiuris elucentem defumi poce- 

& Inccrprctcs in hanC rcnccnciam ci- ric. Nrqj etian) admictimiis , ceftaco- 

caci,fi rc^^ intro(piciantur,co cancum rem miigis dileXiflc filias» qu^m hepo- 

incafuloquuntur,ubidiipoficiotefta- TcsexfiliO) utpropcercaindehosma- 

coris in filiorum acq; nepocumcbm- gisgravarevpluiflcvideacur. 
modumcedic, quocafu, uc fupradi^ Nam qut)d ccftacor t in porcionc ^ 

Ximus > facilius ihcerpretttio ifta ad- relida filio magis liujus libcros fuos 

niittitur , acq; infupcr confidcrant^ , ncpotcs, quim proprias filias diligcrc> 

v^rbaitainfucurumconccptacirc,uc atq;adc6v^cllc pra:fumatur,utportio 

ccftatorvcrifimilitcrdubitai^c potuc- illaadfytpotcsfinconcrc crahfeat,/)*?^ 

ric , an ccmpQre , quo cfFcdum fortiri dliosquosallegdt ,docuit Ckrt.fen. d. conf 

« dcbcrcc fua difpofi cio,fiIii vd nepoces if.4. col.fn. & conf sp. col, ts. vetffofire- 
cxciturifinc. Ectamen noniblumhac ' more/jfondemHs.&pluribftscomprobat R0- 

do(5trina , (cd potius aliis fundamentis land. H VaU, confiL s<f. n. 2s* vol.j. &Ce* 

fimul conjunilis nituntur. Noh igitur fhal. conf.^if. nu. zg. &feqq. Ex quibus 
illi in propofico locus cflTc poccric , ubi locis eciam plurcs rclponfioncs ad 
O^njii^li^dcdir^ofitione nepocibus hocargumcncum dcfumi 

Qiiccbfa laquitiaii, ncccciamverba_. , poccrunc^ 

iliius usq; adco in fucurum collaca^ H 



titr i&^ i2r yif' ijrwyi 
^ "Si ^lKr^isi. 
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SimOnis UiriciPiftoris, Hartm. F. 

(4) Adde fu (iflitii^ dc h d c m a ccria r^»/. Cdrot. dccifffp. Fr. frviumi/efiffoi* 

praccr icribences in locis ordinariis nM.is.fjrJeij.Caballin. milUloq. ^pi.Da- 

K^Ux. Randenfde anal. cap. is. num.36, nulMoUer. lib.j.femefr. cap. 71. Cavallot 

cttm (eqq. Menoch. confzis & de fr/tfrmt, commun. opin. quafl. 694. Jo. BaptiJI. La- 

lih. 4. prafumt. g^. Fr, Zoanet. rer. quoti- drech. ccnfjfj. num. /7. col. 2. A/. Anton^ 

dian. C.3S. Burftt. confjjy, Decian. conf Peregrin. confjo . num.p. cum fqq, vol, 2» 

47, V0L3. M. Anton. Eugen.confsf^- Pet, a. q[uibus plcraq^ hic a parence cradica 

Jf^ Amclurdn, libu 3. ^usfl. u.-Jmir^Fiu 'COiifinnancur> ex iisq^ plura quando 

dik^lik.s*e$mnv,€.tg,Afo{itlUsdcoHf ppiijieft>pccipodimk . \ . 

Xui0denfconfzsM$..€,FA-iijl'^ \h lJwtrbmMmul.4mt9tifiit.9» 
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ACseffortfim tjtiandfi n»tttram fnmipAlis 
fetjuatur nec ne. i.S' 
aQio utilie & dire^a invicem fcr fuecefit oHcm 
notKonfunduntur. //. it» 

^liione una cJr ee^em t{uaTtnn4 catif*pbtre$ 
■ tjHsiem generts prcponipofitnt t Jt.a nnm. 
j^. Hs^adnHm. exdujhe. 

■ A^ionibu^s pluribKS tn unamptrfonam concur- 

rmtibwt t^uiUenns una sut /vigKlts exptrtri 
iiecat tt.ii* ii'i6. 
^(Honegiciorumgefloi^kmeH fubftiiarta* ifi. 

ii 

ASiopignoratitui remperfeqnititr nonprttium 
- • io. 4.. & 7^ nottpotcH prjtfcribi, t^ d, 
in ^Sionibtu rd ptrfecutoriis qnalis bakea- 
, t»T ratio , Intereffe fi dolo aut cklp* fua retts 

■ ■• deftitpoffidere. i9> itr. 
Mi*s judicandns esl ex animo &veiuntate 

• agentk» , • • • • t ' ^ , //, 
. non folummo^i ex affeSu fed etiamtx 

damnteffe6lHsHUcitnscenftur t. 
• fn omni a&u potifimum c§nfideranditf esi effe- 
Bu4. i^lt 
^&ns iUi pQtifiimitm afjcrihendm cnjfts conte-; 
. plationefahuseH. 

A^ns fubfequens declarat prtecedentem inten^, 

tiOJiem. 

AUmcvram Confiliariis Trinctpis adid depu- 
taiis celebratitty taneinam coram aSu yel 
. Vrincipe celebratns habetur, g. ro2» 
AStts ex amm» inrido proyemens nonfubftfiit^ 

ASttf*yoluntxrii quontjj trahendifint. /f« ^ 
A£lum potins vaUdum qukminyAUdumgertre 
yolMiffcfjuis prjtfumitur, //. //. 

ASIus refoUtus non tit amplint m (enjideratiq* 

• ne, . : ■ ... 



Anns nen mft ex coojun&ioneomnikmrerum^ 
perficitur. ' *7.5<^» 

AiyerfdtrvA diUio quii eperetnr^.$^ u^item ^ 

js. 31' 

Adverfatiyafr^cedentilfiS adyerfatnr in ebdenf 
genere. ^p. ^o. 

Adyocatus tfnatenusftbi iA jnrtfno ab hac caif-y 
^ fxfeparatopra;i*dtcet Z« 
Miifiaofitmittbanofnm caufa fmgularta mul^, 
. tuinjure fiatuuniur. U*Zi 
Mqutparatio non omntmodam requirit fimiU-i 
. tudinemfedtanHtmincaf/i inquofit. ii.2u 
Mquiparatorum ttquipar^taeS ratto. H- lo^ 
Mqmtas cerekrina & tmagmaria improbatur, 

J(f. /£ 

Agttat34S crtditorin bypothecam feudi cojtfen- 

. tiens m dnbio nt agnatHS nm nt creditttr conr 

■ fmftfeyiietur. /7./. 

AUiatHi reprchenHtur aCtijacio i^uod autori- 
tateVanded. Florent. &aliorum antiquO' 
rnmUbrorumfalsoufnsfit, 10. 21.^ 

AUernatiya promifftones quid in contraSibM 
operemnr fSrpenet quemincreditoan debp- 
torem an yerd creditorem hoc cafu.fit ele&io 

. ^j^i.&^i. Dedar aturanitm.fi* ns^ain^ 
ifi. incUtftri. 

AUernatiya diilio rem reddit dubiam, ^./. 

Anton Fabri emendatio L f>*m reus defldejiiff 

. ^improbatur, iu6. 

Anton. Fabri judicium de Holmdo 

Aquam ex meo fundo baurire nemini 'tnyitus 

. comedere togoTy Ucet aqna iUa aUoquin frH- 
fira dilabatur. ts.i* 
^jlrgHmentationesundeduofoleant. « g*iii^ 

Axiomata generaUa feu brocardica qui tom- 
menti funt , maU dejurii^rndentiafunt mi- 
riti* 30, 2k 

K ' Cd/MmifiA 
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CMlumnU jurtnttntum ijuatenits ob Hrtm de 
iyiRicne motam exigi foffu, ff. l2m 

C4mbia mercatorum qudtenus licita ftnt, qua 
decaufi& quomodo fint itttroduSa. i^Um 
item 2x ^o. 

Cambium mtrcatorumft rti pcniiiHs introjpi- 
datur^ esi ufura 2.^0 

Camhia htdie ad omnes csmra&iU fimttrans- 
latA, 

Quomodo hodie C«nibia'exigi foleant ibidm 

Cambia muitii ne^ociatorikus faupertatem 
Mdferurity xir qua ratione hocfat, ibidem 

Cambium ut ufurarium improbatur. 2. 16, 

Cambia ut pefli4 & detrtmetUum reipub. funt 
ex B^mano Imperio extcrminanda. i^i 

Cambia hodterna Germani^e conreniunt cum 
ufurii Lugdunenftb, ibidem. 

Cambium non foteH exigt itt lucrum cejfani. 

Cambia iUicita yocantur i Mandofto cambia ftC' 
ca. 

Cambia quatenvts etiam in focietate inter focios 

locum habeant. 2. f^. 

TUtflU qiii erentt,potiH4 eH conftderandua quam 

qut eyenire potuit. /. f^f. 

C4iufa froximapottus quam remota attenditur» 

j.pl. & finalis quam impulftya. j». 2^ 
Caufa quotupUx ftc & qutt nam caufd ex effeSht 

coliigi fojiit. i^L /. cum fequsn. 
d CoUeiiis immunitits non extenditur adea quM 

publicx utilitatix caufa exiguntur* 2u zf, 
Compenfatio quando &quateam loeum habeat. 

2M.fO.&f!, 

Communisopinioftnefundamento tegisparum 

yaUt. 2S'2^. 
Cjommuniier accidentia femperfieriprafumun- 

tUT' 17. jo. 

Conditio difpofttioni alicui adjunSia dehet adeffe 

tempore, quo difjfofttio effe6lum fumit. ^<fo 
Conditio poteflatiya non retrotrahitur 2^ 2± 

24-. S4. refolutiva autem contraSui appoft- 

U retrotrahitur, 2^ 21. 

Onfideiuffbres duo quando fibi inyicem fucce- 

duKty utrius^ ebligatio manet falyU. lu 22. 
Cp»/eBur£ tn incertis non in certit loatm bA' 

bent. 2j, sz, item in dubiis nonin (larit^ 16, 

4^20, £.114-. 

ConfenfHS ultra caufamob quam pr^fiitusaon 
■ extenditur. 12. ^ , 

Confenfus officii nomineprafHtusquattnuscon- 
fenttenti in aliisprx^judicet. 17.17 
Ccnfentiens aSui, ut auCioritatemprxfiet-, an 
ftbi in jure alias fua perfona cmnpetente 
prajudicet ^ 17. z. 

%^nfentiens alienationi hypothe(4 ffecialis boe 



E X. 

eonfenfui ft^eneralem& fpecialem hyprtht- 
cam ftmui hahet , gefternlem non rmiiiiu 

17. 6. 

ConftrtarttTrineipis adaHam defutath repra-. 

fent.tnt Trincipem & jclajudicit. /. /o»» 
ConfiitutMn & fidejpj^to quomodo differoMx 

^ .10, 2}. 

ConfuetUdo nonpoteH jutidirino cfcir<^a;rj|i 
naturait aliquatenus dero^drt : imo talit 
confuetudo potius corruptela eH yocandix 

2 ±1 

Cotttra^us ib inttto pmus & legitimus non f /«• 
tiatury ft expotifa&o incfficiofusreddjtur» \ 

i.S* 

inContra6libU5 bona fAei tiJturaliter ccmcf- 
fum eli contrahentibus fe inyicem circum- 
fcribere. i.io. 

in Contra^tibus reciprocis d.mnum ex imerto 
eventu pendens ad ittntm videi. contrahcn- 
tiumperyenturum ftt->eyentu fecuto non -k' 
ntt in cohfiderationcm. i^if, 

Centra5lMS qnomodo in foro contentiefo fifuri- 
rius poffit judicart. _ 2^6. 

ContraBus qualis fity ex temoreyerborumco- 
^ncfcitur. 2^^S'U' 

Coatra^us tamdiu Ucitus ^juflitscenfttnrt 
donetprobetureontr.irium. 2^17* 

Quiiibet coniratius pneU e(fe ufurarms & 
qHomcdohotfiat. Zm22.. 

ContraElus qualis ftt dijudicandum potiiu ex 
natura & effeQu ejusdem quamyerbis con- 
traheritium, adeout contraQuSi inqao in^ 
teryeniunt ufurjt , Iket aliter acontrtihenti. 
his ftt ytcatus, mutuum fit nominntuiui, 

lion taxatio fedexaitio reddit contraQumUliii- 

tum, 2.14« 

in Coucrallibus potitts effe£lus & ftHisinf^t' 
xiendus quam ifutnwt £. num. ^&^. 

in Centra^libus ea capienda csl interpretatitper 
quam coutrahentes qnoadfieripotefi^damni 
nunusafficiuntur. j. ig. item j.. 

in Contraiiibtis contra eumfieri folet interpre- 
tatioy qui ytrbis contratlus rutitur. t_g_. 

Generalia yerba contraQtts funt generaliter ac^ 
<ipienda. 3,. 22, 

Contra^us efi fecundum confuetudinem loci i». i 
terpretandus. 3.25. S. ^o. mftaliudde men- 
tetontr.ihentiumappareat. f. 114* 

^erba Conrra^us funt fecundum fubjeQam md- 
teriaminteUigenda. /7./. 

in ContraHibus quid alterttatiya promiffiones 
Qperentur. ^ l. declaratur a ntm. £. »«5 ai\ 
num. ip. incluftye. 

Contra^us interPrincipes aut iUufires perfonta ^ 
geftws , omni fraudie & eluftonis fuf^ttioue 
'pacaredebst <r.;/* 

inCon' 
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\n Contranibtts menspotm cmrahentinm , quim aedmrfrimm MnptteH cogi kfecundoy utfiffwt 

verb* funt mfputend* ^ J^omodo tmen vendat 12,10. 

ex verbii mtns fu conji(ie„d4,Vfde UZi Credttor h^bens b;f$tbec*m generalem ucn pote» 

tUrtus s.iio.S.iz^, 4re,qHamfemelelegttyrecedere uh^ 

Contracluf conditionalit no^ trdufmittitur adhx-' Creditor fecundus non potesi impetrare exetutio- 

redts deficiente condttione S, 6^ item S.t^j. uem iu pignus priori obltgatum , quamvit valof 
ContraHusforma ad ungvem eU obfervanda t.74. rti crcditum prtmi longe exi td*t ibtd, 
Cc ntraSus condujio potijfimum ell attendenda S* Credttor , (jui Jptcialem & gtntralem habet hypO' 

ta£. thecamy reguUriter fpecidUm excuteredtbet, 

Contracius, qui ex fua naturd refol}(itur,non poteH priufquam ad gentralem dtventat , fwe debitor 

dici eluforiut /. uf. ipftfive extraneus fpectalem hfpothecam pojfide' 

in iouitailtbus an & qudtenas conditio adjeiia r«- ^f, ^ fccundus crtditor fcfe interponat , ij. i.& 

trotrah.ttur 14..16. 14.20. i4'2S' i}.6x& hujttsrei redditttr ratio 

m Coniruciibw conditionaltbus non habet locum Crtdttor habens generalem & Jpetialem hjpotbe- 

poeiittentiA lAi^S* um , qujtentisfiatim nfinattenta^eciaiigene' 

ex Contraitibtu num Prtticept obligetur 2S' 2± ralem excutere poffu^ rj.a num.4.Hs^ ad num. 
Cotttrafftis an perfedus fit nec ne,ex voUtntate <#«- exclttfive , item k num» lZm usfj ad numerune 

traheutium ell dijndicandum 27. 2. f x quibus ^d. exdufive, 

(trcum/lamtis boc apereaty Hi'* num.^Ms^ ad Creditor primus habens bjpothecam generalem Ui 

num.4 0. inclufive. tiorem quam fecundiis , non cogttur excutert res 

exCintratluy quemquit profua parteimplerere" i» qtitbtti bjpoiheca fua Uttus patet quamfit' 

cufavity agere ntmo pottH 2 7'3i » tundt /j. iS, 

Contrahenttum verba ita funt interpretanda , ut o- Creditoribus trihuta prtviU^ia tantum inharent 

mnuevitetutcontrarittM i.22.item i.ii. A^iom ptitfonalt t ntclocumhabnt contrateT" 

Coutrabentium verba funt cum efftSuinteUigends tium popforem num. n.if.CiA. 

Creditoit thirograpbariolicitumeitvigiUreadfU'- 

Contrahentium verba Ha funt interpretanda , ni 

fint fnperfiua, j. lo.ittin ^.}2. 
Contrahtntium verba futtt fccundum tuturam cott'» 

trailtis inttlligendd iity» 
Contrjhentium vtrba ita funtinterpretanddy ut 

maxime ttquitati conveniunt ^ 
m Conirahentium voluntate interpretanda potior 

eH ratio habenda ejus.quiprodarnnovitando 

quamqui^rolucrocaptdndocertat, ^.i7.item 

^ S. ittm s^Sr. 
Contrahtntes non prafumuntur fe ipfos corrigert 

voluijfe 

Contj^ahere quibut Ujfiius quk mfitut quoque cogi 

poffit ij* 
Correi duo vel pluret poffiint uno & eodem libeBt 

conveniri, Hcet folutio unius alterum quo^ Itbt' 

tet ip.idt 
Crtditor quando dtbttori fuccedit , toHitur tam de- 

bitorii quam fidejujforit obligatio lu if* 

Credttor quando fidejuJforifuccedU , & vice verfa, 

numfidejuffio toUitur 1^.17. 
Crtditor babeni generalem & JpecuUm hjpotbe- 

cam.generalt contra tertium uti non potefijfieX 

re fpecutltter obltgatafuum confequifoteSl , Um 
■ 2m ll^cfufiutdecUratur. UmIJ. 

Creditor habet eUdionem, qaem ex pliiribus tonmt 
pignoratarum pofftjfortbus convtnire velit ii.^, 

& 12.17. 



um confequendum . lo.u 
Creditor cbirographariusy ariy qudtenusy & quando 
idtquedftbi folutitm.Citterit ihirographartit cott' 
tribuere teneatur nec ne,2o.4 numero j.us^ad 
num.ii.exclufive, 
Creditor prtvtUgi.MuSi an & quatem(sid,quod chi~ 
rograpbario folutum revocare pofiit net ixr, 10^ 
ttumero undectmo usj^ ad num, tp,exclujivct& 
ttum. 2^ 

Creditor quatenut rem fibi bjpotbecdtdm fecundt 
creditori folutam rcvocart pojftt, 20,4 n.ig.us^ 
dd num. 27.excluftve. 
Creditor dthitore, qui tx multu cauffs debet fimpli" 
citer folvente, du & qudfenut babedt eleclionem 
inqudm cdttftm folutum a(cipereveUty2i.d nu, 
- Zt f**^^ dd num.i^.exclufive. 
Creditor ptgtuts diftrdhens poteli pecuniam inde rc- 
ddddm tn cdufdm, qudm vuU imputarej fi debi^ 
tor muUit de cdufis ipfi eil obltgatus 6m 
Culpd commijfd reJpe&uttttim,ttOtt confiderdtur rC" 
JpectttdUerius i_i.it, 

D. 

Dlbitor qudttdo fuccedit (reditori,toBitur obU^ 
gatioetiamjidejuffitrid 11. ir, 

Debitore eUiio k trtdttote liheraturjidejufor , 
lltUdC tdmen eUciio jkdut^iterfijttnecejfe eif, 

tU2h 

Crediior . cui certd res adiudkatd reUqud pignord Debitor qui expluribus caufts debet , dtt & qnate' 
• ptrftqui non poteiiy donec conftet^ dn ipfi ex ad- nus habedt eUQtonem , tn quam cdufam folvere 
. judicdtd re fdtitfieri pofilt LL.i.& 12,1 f, velit, & nondum folvu , hdttc cdufdm exprtnitrc 

000 tened^ 
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ttnenuiryUm quomoi» hdc txpreffio cauftfieri 
■ dtbe.tt 21^ a num, n ns^ *d num 6. exctufive. 

DcMtu mfolutuM yfi ex muUu caufts dtbeatur & 
nulla , in quam caufAm folutio fut > ddiiciatur 
dcclaratio , in quam caufam folutum ctnfen- 
ium ftt & qutenam tales caufie fittt 21, 

a num. u^qjAdnum.if.exchfive. 

Dccifio generalu pertinetad omnes cafus farem 
rationtmh.tbentes» 16. S. 

iu Dccifiambus taufarum naturalem rattonem alle' 



K X 

la qualibet dijpofitione eif fnncipalif intcniig cmt' 
fiderattda. ^ 
DtjpofitioquantumvU generalU , de iis tantum, w 
fibut inttUigitur , de quibus dtjponens verijmili- 
ter cogitavtt, ^ 2^ 

Difputatioi» utram^partem. tnultum condu- 
atad eruendtm verttatem ea^ LegitUtorescre^ 
herrime ufi funt, 
Diftra<ftio particuUriffactt tJHmMionem rei ri- 
liorem. AJ» //. 

Vti&.on nihilaUegantinoncreditur. z^^A 
Dclidlum nen committitur fine animo delinquen'' Doli exceptio non femper dolum prafupptnit , fei 
• di. 2± lL generaliter contra eum competit , qai non rectt 

VocuU ^(Tiy (Trt U/ modffjcat & decUrat diJ}>ofi- agit. u. ^ 

ti(!KcmCHi4diMretjeigjformaminducit.l.fr, Dominium utile prafertur dntSo & ceafetur 

& S, 72* comtjfum privatwi, 2$. 9- 

Dics foluiiom appofita r.on minuit obligatiopit fub- Dominn lonjunclt ratione id permittitur, quod ali- 
fiantiam. i, ^ isnonpermitteretur, 2k. iS. 

Dies incerta qtiam tamen venturam conjlaty non Donatio babet locum tamin emptione & vtrdi- 
i7tiportat conditionem. 2* ttoneqtuminfocietate. 1^4^ 

"Dihno cejfat cejfante caufadiUtionif. a^il^ ^ '^*^^^ prafumnur poiins error quam donatio» 



DifpenCitio fadacirca unuim defeilumnonex- 
tendituradalium. ig.tg. 

Dlfpofiiio quttlibet ita eR interpretanddi neab- 
furda aut tluforu fiat. ^ S-^f. 



Is U, veletiamfattnias. i /0. 

Donatio morti* caufa quomodo inducaturt qti^e^ 
banc donationem impe(li.tnt i i. dr fcq.ittm 
a num. 6. uf^j ad num. 20. txclufive. itcru 
i. 2g. ^ 4/. dr ^ it2i ^•/9' S, 90*^ 
item a num. pr. usg^ ad nutn. loc.exclufivd. 



yel ne qutd durum aut iniquum inde refuliet, 

30. J2i 

Di^ofitionUfenfutdiJponentiijg voluntasex fubje- Donatio wortu caufa requirit praftntiam dona- 
^ [la materia esi decUranda ettam contra pro^ tarii frfficit tamen noniiunquam inier' 
prittatemverborum, i. 2ju vemustertii. S, llc^ 

pi/Pofitw recipit interpretationem txcaufa. SiCff, Dontns alicui bona post mortem, tium mortU caufs 



eaj^ctffante ceJfat.S. S^.manente manet.i^.f 
Di/fojitio , Ucet generalU , non extenditur ad cafus 
incogitirjos, L ZZi 

Difpofitio corrnit medio per quod ad ejiu tffe^um 
perrenitur fubhto. L 7£* 

Drjporitio ceffat cejfante prafuppofite, Sa Z2s. 
Dffpofitiom v^rba quo aptari nequeunt eo nec di- 

Jpofitto pertiuet. 8. So. 2S. 

'Di^cfitio ex voluntate & reJpotifioM diJponentU 
' eU interpretanda. $. S4' 

Dijpofitio fecundum naturam faam effeHumfortia- 
tur, ftifjicit. - ' " ; S*vi6J 



Mveromter vtvos donafe vidutur f 



S. 

> S . S* ICfm 

DonatsomorrU caufaanper fuhfequtntmharedii 
inftittittonem revocetur f S. jS. 

Donatio in don.xntU niortem diUta > ad baredef 
dotuu.trii antea detedentU transmittitur. S,47^ 
Donauo caufj mortU donatario ante donantem de» 
fun3o eranefcit, S, fz^ nec opus efi kUa revt- 
canoiie. s. iJ9» 

Donaite mortU caufa itt dote tjuo^ fieri poteSU 
- , • S, 4^. 

Dntatio r,:ortU caufd accenfttur contraclibus.S.So- 
Difpofitio quantumvu faPorabilU eontrd ■ tmritem Donatio mortis canft effit poteil , iuet aiiumfit-, ue 

■ dijpffnentU non extendttur, - 26. i± unoaliqtiocertocafurevocariqueat. S.is^' 
Difj^^^jitio rjfiatibtt inteUigitut rebus fie fidntt(m » Donatto & promtjfio ob juftam altquam caujiunfd^ 

qmbitt mtitatU licitum efi ab eatecedtre. 26. ita multum dijferuiit. 27, 

Dijpofitio qualibet ita inttrpretanda eii , ut diJpO' Donatio teciprocd & obcaujdmfatla ncn eget i»'_ 

,ftens iiJU,quibutvoliiirt prodelfe pojfit. Item finustione. , s?, S, 

2JL 4'& 2± 2g. /f. Donatu)dotUcattfapr<cfuwitiir, S.ij. 

Dtjpafifio feparatimfiffd de conjundU facit, atfe- Donatio ob mdtriinoniumfaciat HM rtvocatur pTo- 

■ 'pjr.ita i^::fe.tf:tur. Z9*'f* pter ingratitudinem. . J. 
rjrcuirftantiif^m.iiUmutatttrdijpofitio. ig.yc. Dondtiopropternuptias&dotjfuntreciproia^^^i, 
Itt cuuuvU difpofitionU tnttrprttatune verifimilid Donatio matrimonii caufa pro mera liberatscne 

ftiHt fiqiitnda, ^9' 12^ habttur , quando-donansdUasnon teneturdo^ 

'Dfjpofnio principalU non augetur per gtttiinatio- tart, , . . . • S,iIsS^ 92, 

ntmquaifdoatrobi^ tii tadtmrdtio, ^9» f3* D»n4tmts redprocie funt.^er mutuam (oU.mo- 

'■^ - ' ftem 
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hflw kterprttMHd^ 1. 1/. 

I)tnantu mens cU ptrfpkui dttendenda i. ^ 
in Dubio (ontrd donjtorem eU interpretatio fiii- 

endd, ,r.44:itm H.122. & S,i26. 
Dtrtdtio ultfd jo e . ftlidos dn & qudtenus (ine iufi' 

mu4tione vaUdt,p.i.(um fegg.item £Wj. 9,194 

2^22^ p.jjf' 9-26. 
Dortatitnii infinudtio quidfitt 
ponationit infinuatio feteSt unicoconttxtuium i- 

pfa donatione fieri to% iqa 

Donaiio eQ aHm dtflin£iue ab infinuatune g.i2. 
Donationif infinuatio quomodo, ac qutbm rtquifiti» 

& folenmtatibHi fieri debcat, g.attum.uMque 

ud num.iS.eX(lufive. 
Donationit inftnuatio coram ipfo donante fieri po- 

teHifiithaketjurisditiioHem ^.^» 9*20* 
t)os tam adventitia quam profe^litia ad quos mof 

tuA uxore de vettri & novojure tranfmittatur 

Dotart non ttnetur paterfiliam, qua maritumjine 
doteinventt 7.4. 

Dotit promifio a partnte fionfo facfafilianuBam 
dHionem partt , ne foluto quidem matrtmonio 

quatejutfilid ex promijfiontDotit confeqnatur 7.6^ 
Dotif eonfequend<e caufa , quibut cafibm fiiia contra 

pAtrem a?cre pofiit 7.^» 
Dotit nstiiinc an&quattnm eviffio exigipoffit t 
Dotem promiffam nondum folutam mulicr cx fiSd 

qetadam fiipulattone foluto matrimonio repetert 
' fottH. Et bocjmeademadbaredestranfmittit 

fiatutum de iucroDofit trakitur ad augmentmn fu-i- 
perreniens etiam foluto matrimonio 7.10* 

Dos femel dicla eii irrevocabi!ii,f. i^. S.ij. etiam 
in a&u revocahili dlidjyl^u Er licet incerta fitt 
S. 2j^ Uberiorem tamen horum declarationem, 
vide S- i^.cum feqq. itcm S.iio. S-iiS. 

Dos etiam mortU caufa poteQ promitti S.S9* 

Dos quibiactm^ verbtt cor^ttuta debetur , 1.22, 
ddeo ut etiam fponfitabftntipromiffddcquird' 
tur s.ioi. 

Dos&donatio propternuptiae funt recipreca S'27* 

Dotis donatio non prafumitur S. 2^ 

Dotit caufa efifavorabilif , proinde in dubio pro do- 
' terefpondetur S.4^2». 

Dotatamfilum txcludentflatutum de dotatd tem^ 
porc fuictjfunis delattt inttUigitur ^ 

Dotit iucrum deferturjure Sax. maritit qua difpo^ 
fitio ut odiofa rejhmgendd SaSS» 

Dos ab extraneo promiffa foluto mMritnonio red' 
denda,poteSi a marito fine confinfu ttxorit ripU' 
diari 14. /. 

Dubu quomodo dejurefint interpretanddf 4^ nu, 
dd numerum inilufive , item ^ ^ijk. 

Dubid fdltem egent tnttrprttdtim ntn (Ura ^.tr 
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Dubidbtnigniu/funrinterpretdndj g.4£. t-ifk 

Dubta potim reflri&tve quam detnonfirative pofit^ 

eenfentur %.62, 
Dubu itd funt interpretdnda ^ ne quU damnum & 
incommoduminde fenttdt 17, 16^ 

t' 

ETft^m argttit caufie ndturam jj^ 
^ffeCtm patet interdum latim fu4 caufa 6m 
Ifftdus demonfirat voluntatem caufantn tf.4, 
db Ifftilu ad cqiffam quomodo recli tnferattir 164, 
Efftctus futnit interpretationtm ex fuu caufa 27.^9 
Emphj/teuticarius potttl mvttum tmphytcuiam in 
dlterim dominiuvt transftrre 22^ ijr. 

tmptor poteH d veudttore donationii titulo quid 
acciptre Lm.4' 
tmptorqua» a^ioaes contrdvenditerem babedts* 
20* 

tntptor fuccedens aliit qui eandem rem ab todtni 
emeratyan dupliti ailioue agete poffit it.i), 
tventu non poteH toSere ea^quit initio tegttimi 
faiid i.r. 
ab ivtntu incerto qut dtpendent » non veniunt m 
fonfideratitnem e^^.S. 24.SJ» 

Ex futuro eventu f<tpc de dominio rei iateriw pen" 
dente judicatnr 2^ iz^ 

tvidio an & quatenma venditore prafianda.item 
iquatcnus de eveSione agi poffit , & quomodo 
eviSionis nomine cautio praftanddif.i.&feqq^ 
&f.a numero i^.us^ dd numcrum i S . exclufi' 
vcyitcm 6. .S.& £. 
EviBionU nomtnefMiidarequibmeafibmvenditoi; 

nonteneatur <Li2a 
Ividionii nomine fatitdatie quales requtrat fidt» 
jufforesi f . 7.item f.d nttmero lo.us^ ad numt' 
rum 14'inclufive. 
Eviitionis nomincnonpotetiagereemtor f,2o» 
Lyi^ionis nomine non tenctur cavere pater > qui 
vtndiditremfiliiddventaum f.iS» 
IviclioMit Homine prafiita cdutio ferpetud ett f. 
Evtftionis nomine quomodo venditor locuples ido^ 

nee caveatiS.2/.itcm {L g.& Lo^ 
ivi^ionis in Itminc contracttu immintntis fatitdd' 
tio noH foeeit agendo , ftd faltem txceptione dt 
mon folvendopretiopttit tL j.id§ etian»i»£um 
habet in rc afitmata in dotem datd 6.4.pretiunt 
tamen folutum non poteit repeti } ^i^nififictd 
non rcatis fucrit folutio (L ^ 

tviltio qudndo m Itnnnt ctntraBm ditdtur immi» 
nere * £.2. 

tviSione in limine contra&m imminente fatiidatio 
non tantitm de lite mota,fed adverfut omnts ca^ 
fusprafianda cLf, 
tviitionis nomine cdvere nolens tenttur dd rtflitU' 
tionempretii 4jZ* 
tyt&mii nomine motit litis ratione poteH jura^ 

909 2 
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mhitwhcjlttnitiUexigi. <Ll1a 
Ividiemuommt prjtjittce ftiiiddtionU qaifit tfft- 
clid. 6.1^. 
De preiio ob imniinvtum tvi:liinem rettnto de- 
beutur nfnt^r. 6^ #4. 

•R« tfUx aitijno (jfit evinti f^te^ > ttn fit pltnum 
di>inim:n)i. 

F xccptio cf.utentfs regutam toRdt. ^ /£. 

E:<t«i\llo admttuur , ubi tdtli dtHio tax4~ 



F. 

*«)P ?l3frt / (juid in jure dcnoiet. /. SMm f. r/. 
eJJ) f' ^ 

•Feiid ii n» .7VO.7 /«'J/if / -ii^ uliqnAm lineam fervtmt , 
' itt <a fn^Pft , tfuandiu aliqtns ex ea linea extat, 
' • rcllquH txdo/is i &qiu fif ratio. z^.l. quid 
obttniati fi itiierm eatuieain divtrfat fihroi di' 
vid ttitr i 2^2^ vel fotJ dtfiaat t 2J^^ 
in T(ud9 quomodo rtgulanttr funedatitr. 2^ 6, 

in Tfvdf fuucfiione p$tiui ad cowmiinem tumde' 
fniiHo Jlipitetn qudmad prmum acqutrentem 
reJpUitndunt, 2^ 

1» feudo h^tiditarit quetnodo fuecedatur t zt. a 
num. rj. iL<<j^aii num. n.iitm ij. anum.ji. 

■ ut^ .idiitnu. j,V. exctufre. item 2^ ££. 

«r feudi* non uhtmo defitnclo fed primo acquirenti 
futccditur. ii. z« 

feudum mixtum qHtdfit , & quomodo in to fitcce- 
datur. 2i^l£± JJ. fg. 

in Teiido ex pit^o quontodo fuccedatiir. 2j. ££. 

2k ttudo siuiquo dmnes duuntur rattontprimi ac~ 

' 'qtnrentit dtfundentes. i^.g. i^..^o. 

^■■rJvicom. ad fendftni an Ikeat argumtntart. 

• ••^ • v ii. it. 

in Tettdorum frtffione fectiniam quoinam jm 
grJuUtiihicon phturtofuttndj. n. i2_^ z}.item 
A ndm. ^4., md mm, aS. exclufive, ittm 

_ - • - • , 

bi Fiadu poitus confuetiidp qukm jm fcriptiim i/f 
' ttytditMT. zi. 21^ 

SMCii^tOKes feudalet funt fecundum }its cmle rcgu- 
likdte. zj.ZT. 
m Yt':utis jrAtriim ftlitfott fHUedennsin captianon 
' infit>pesfuc(tdiint,- ' - 2^.28. 
m f/:a\!sto»e Teudjili priximi^ fetnptr excluditye- 
' tnoitorem , txtiptii (ratrtbus cr Jratrum fiHu. 

2J.2.2. 

ex redemptione Teudi red.^fia petiinia adquos per- 
tineaty & qiioutodh dividenda fit. 24.1S.& ip, 
iterfi £^2Zi item 2^.yt. 
Teudi fi '!hm'p»n iitbrtem agnati , qui cum pa^o dt 
retrovjindtndo vendidit , redempta difpofittone 



DefiHcliimexfeudo prevenientihtH liabetvafaim 
tiberamdtfpbfit't$nein. 2f.^ 

tafut Teudatit in jkrefeudalinon decifut tH ix jm 
ctmmuni deddtndus. f. 

Teuduth femel vafaSe eoncefum nn potesi fini cir 
pa ejus etiam a Principe revtcari. j^. j, 

Ttudi coniefji dominium direUum muiet dtnusu. 

Feud. dominus »«m poteii vafallos iiipitos alit' 
nare, neqnidem in aque tdoneum atti ftnntio- 
rem. 22. l, nt qutdem confentitnte majore 
partt vafailerum , 22. ^ quatinut pofitrii ptr 
Ijunc confinfum prajudicettir, 22. £. 

^uibtts t d^btu Feudi domiim invifts fofaSos alie- 
narepojjit i 2A. a num. z^m^ ainum.ig. 

Teudi domtnui tnviios vafallotprteiercafm ctntef- 
fos alttndnsan feudum umittat, 22. 6m 

Teudi domiitus & vafaHm delsent fibi 'invicem t- 
mntni ,tquttatem. ij. 1/. 

Ttudi doviinus retiner infettdo domimum direSam 

FiiVio juris non toBit ipfum faHum. it. 
FidtficomrnifTi funt tntrofa & odtofti necneph. 

tescomprehendunt. lo.i± 
Fidti'«MimtJ'o ftibtato fublatit funt omnes conditif, 

nei t i appo/tt.f. 2^ 22a 

w Tidticaiiinnffis poitjfimiim attendttur voluntat 

teftniurnyetiamionieilurata & a vtrbitaltt- 
io, ii» . ; 

Fidcj-.ifCo toUitiir^ Jtcredirtr debitori rel dtbiiif 

crtditen fuccedit, ti^ 
Pide')uffio .in toliatur , fi creditvr fidejuffori vel (OH-. , 

tra fuccedtt. n. tr, 

Ttdejujfio c^* conftitutum quomodo differant 

Fiiejujfio in durrorem cattfam qut dicatur ? 7^/, 
Tidejuffio :n diiriortm caufam an totalittr , nr^ 

tx pJitt faltem annuUetur t ic.i!» 
FidrjuiTor quando fuccedit principali , an & quA- 

'^enui fi.lt jufforia obngjttoiotlatur ? 11» i±& 

feqq, ll.^ uuio. ll» 12» LUl^ lL, t7.tt,2l> 

LL. iO. 11. 

Tideju£or divtrfi feriquattnut tn centra^ilmai' 
nuttatur, f. S. 

qiti fidtjufftrts tn fatisdatiene eviSionis nominc 
admittantur ? r. 7» item f. 4 numeroio.ui^ 
ad itumaum 14. inclHfivei 

Tidejujfor extranem quatcim per renimciationem 
fori rdoneui reddatur f.in 

Tidejuffor an & quareitm pro re alia qtikmin qus 
pnncipalii obligatHt tfi > imtnedere pcffit \ 

10. t6K 

Fidefufor in duriorem caufam quam principalii oli- 
. hgarinonpetcii. lo. if» 



de ftutlii ttmpiremortis tr^tflemtbui fHbjaceiit. Tidefujferii obtigatie prirlcipali fimpliciter ac(t- 



24.24- 

teudum vij^ere p.icii de retrover.denit redtmptiim 
dniiurfeiidum atttiquum. 24.2^. 



itns , /1 cundum emvts ejm cenditienti & qua» 
litatts aciejfiift inttUigattr. jju 17, 

Tiitr 
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tHrjuffor mterro^dim mh hitmtdatpr§ X. qu^ 

Tttm dehtt yft rtfpondtdt pro X X, mMct obli- 

gMtusm X UaZL. 
fidtjulfore eleSo , liber/itttr reusprindpaliti & vici 

verfa m ih H« tdtaen eUitto judidaliter fiat 

titctjfe til, n. 
Tidejujforesduopluretve qudndo fibi invtcem fuc^ 

cedmtt , utrA^ obligdtto mantt falvs. ii± Z2± 
Fidelicacis jararaenrumiMm «/rr4 ixpreffe ex" 

Wtdatur i zf. <r., 2f. Ld^ 

Filins^»; cuntpecunidpatru ntgodatur ,pro opt- 

riiprctfiitii dtmtdum p irtem lucriaccipit. u iS^ 
ttltorum apptllatione an quatenm & quibus cafi- 

bus nepotes comprebtndantur } io* a nutner» 

i. us>^ ad nutnerum ^ htclufive, 
' Vodinx num implmtefint conceffa ca^ro cam t- 

mniiui pertmtMii4 conctjfo. 2s» lo» 

lodtnntjusacquiriturlongoufu. if, uu 

tatieritoTum defcriptio* 2^44., 
foTcnCxsqtiitdicatur, T,tt, 

GLoiTa in l. quamvit ^Xif pign.de claratur, 
13. 6, 

iL 

Hfredicas mc paHit reciprocii deferri poti^, 

iUiqui Hacredcs fcripti apparentt quandt&qua- 

ttnus 4 fucct/iont extludintur i^i numtro 
; itfji^ ad nitmerum d/.ctclufive item $. 6S.&70 
^aredes tefiametttarirbtbent in dubio caufamfa- 
Vorabiliorem. S. 129, 

yftrha , Harcdes mci , »0» eompre\)enianih(tre- 
demhsrcdit. z^. 4i* 

Hypocheca generalis ctnjunBa Jpeciaii } dtffirt i 
generali tantum. U: i» 

Ujpothecaria affio an & quatetm tbiitra iertiur^ 
pojfejfortm dttur, iz. i± & 2. ittm 12, i2± 
Kypotbtcam babens generalem , non poteii a re» 
qnsnt femtl tltgtt » rtcedere, lZ- uL. 

Ujfpotbtcam gtneralem & (^ecialem fimul habens , 
' an & quatenus fiatim generalem excutere pof^ 
' fit necne. jj. a num. i. usq^ adnum. ex^ 
■ ctuftve. \ 
ll)>pothecaria a£H« competit quo^ contra fuccefo-^ 

rem finguiartm. /f ; 

Hppotbecamgentralem & Jj>edalem hahem,fi con^ 
fentiat alienattoui , ^tdaU* gtntralem eo ipj» 
• nonrtmittit. 17, 
Bjpotheca generalis namint 'qud res vemsmt.z o.zr 

•u h 

L 

IMmobili re redtmpta ptcuniam iuderedallam 
Ittcratur hares immobiUum. 24.17. 24'i7* 
Infrenium plus valet quam vires corporit. u gi. 
InAnuario quomoio dtjferat d donatioue, £. /i. 
InterelTe tam damni emertientH quamlucri cef- 
. • fantit abfj^ufurarumfuJpittonepedpoteRiprt* 
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ferttm inter mercatorts , ntc uBa bac in re pro* 
batw damni emergentit & lutri ctjfanti* ntitf- 
faria (edfoU C9tije&urieji(ffidunt,2. a aumtr^ 
2± mfj,ad tL i2i ittclu/ive. 

Scbolaris taniHm poteH Interejfe nomine pttere a^ 
eo, cui peiuniam mutuo dtdit, quantumipft 
altii,a qutbus ptcumamfumpfit, prttfiat. 2^£^ 

jufium Interejfe pai frobatur a fotitis & confuetif. 

2^ 10» 

t^atenm & quomodo Interefe exigi pofiit , item 
qua ratio in hujus folutione habenda. ^j, 

Ittttrefft Ikcri ctJfMtU qualt ijfe dtbtat,& qua rsi- 
tio in hujiis foluttont habtnda. z. a numero 4jJ^ 
usfj ad numtrum ^6. Uiilufive. 

Andecerta fttmrnanomine Interefe ante moram 
praftand* pacifci liceat. 2^.4.6. 

afiimaito Intertjfe dependet ab efficiojudicit. 2^sf» 

iaterejft ratto qualu in alltonibus rei ptrfemoriit 
babeatur , qttando doU ant cnlpa fuo reus deJHt 
fojfidere, le: 

Incerprecatio habtt locum in dubiii npnindarit» 

In vidia etiam legibus eil exofa, zf. ^o. 

Invicu» qutbus cafibusquit cotttrabere cogi poffit» 

2S'fl» 

judex irrterveniat neceJfteH in damno & lucr9 
tnttr fodos dividtndo : is tamtn hac inparte 0- 
tnnia ad juri* normam debet corformare. l. Im 

& 2. item 2±ss» 

Judex 4thet in dijudkandopraftrtm in lucro , fo- 
cittatu unius & tjufdtm mtmbris tribuendo , tf- 
mntscircuntfianttasasttndtre, l. iz» 

in Judiciis Japt erratur » quia non femper datur 
remplenmdtliberandifacium. 20, 24» 

jura realia funtfortiora perfonalibus, 20. 22^ 

20. 29» 

Juramencum calumnia quattttus oh Utem de evi' 

^ione motam exigt poffit. ^ Um 

Juramentumfidelitatnttumultraexprejfa exteu' 

datur l 2f,fi. 2T, i6k 

Jari communi contrariantia non funt ad confe-. 

qutnttam trabtnda. S.ijOm 
Juri fuo nemo renuiiciare prafumitur. 12. 
Jurirconfulcus dibet omrna dirigire ad verita- 

tem, 2. I. 
jurifcottfuUt diverfi ad eandem decifiouem diverfif 
fape utuntur ratmibus. 14. 20, 

K. 

Vlthum jtcmm<n/ quidinjure denotet. i. f.' 

LA udert\lum an in redtmttotte ex paSo de rt' 
trovendindojacla debeatur. 2^ ^ 

2^2ll^4tlh 

Legatum quando evittcitur , fucctrit ejus loio pre- 
. ttnm Z4,t. 24^ iS' itemobtinttifi tx paiio 
000 j redimi' 
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ht Le^.itii nott rttrotrdbitarcondui», lA, 

Ltgtta ad ptM caufaf nuSam jwrit ctvtlit folennita- 
7c>rt dtftdtrjnt ,fcd valcnt mt gtntium, zS. 2* 
)Le^;^s gtnersAts rcflringtnd.t funt ftr (ptatles. 

I. ic. 

lex generaitter loqutns,geijtraUttr eil accipienda. 

iiiZ. 

t ibi.!Itis aleemativutdthfittittirpTopter incerti.' 

tudtncnt tx faflo fci trcyenitntetn. y;. ij. 

Cdnfortes plures nniusfaiU , fOjffiint uno libeUo con- 

•■ nfrifi. ' ''^ ' " tp. 16. 

Res & rei aflimauo fitnul uno liheHo peti pttell. 

t9. t9' 

Ti^tllta incptus tsJ ipfo jnre nutlns. 27- jc . 

LibortAs tli rcs inajlnnabilit ^ proptereagj qti.'.ndo 

dettbertatc niinutnda agifur, conftnfus partis 

fn.tjorisvon }r.(fudtcxrminorii . 4 ' jtiM 
t.OcaTiuni*> lucriim nen tll ufnrdrtum. ' -^, 7. 
Lucri ctjfjr.tis rationt ijuattnus quis certtim antt 

nfeifam jure flipnUrt pojfit. 26^ 
Xiutt ai probatior.trK lucri ctffanfis rtqnirantur 2^ 

k num. ±1. us^ ad num. 46. iiHlu/ipe^ .f .tt i 
lucruin certum intinu prafertndum efl lucro incer~ 

iomajori'' 2, 49. 



E _JL 



tos pervenit , & rpfi fidem fuam iMterpofuenmt 
i^knumero 2. ut^ ad numtrutn.^.tnclufive, 
in Mutuo contrahitur obligatio realts. j. 
iiutuum & ntgttium ttnficienda pecunitt ©<lc 
<JJiff(>ring<n/ quomodo differant tnmem.^uj^ 
Mutuum ejficituf accipitntit» i^qfi. 

N. 

Nl^itivApoftpifitd fiznouniferfali aquiptH 
let fuo tontrjrio. 10.19.& zxl. 

N«gotiorurogcftor feduJut qualis effe dthtar > 

... . ~- i !t ~2J- 

l>Jtgot'toriitit'gefl6f no>i ^ottU acceptam fotifirmd^ 

tiontm ultra virtfprincipalis ntpttit txttndere. 

'7. 

Ncgotiorum gcftorum aftib dflM dlhontiklt 
drficitntibus tsl fuhfidiaru. /p. /. 

Ncpotes an quattnus & qinVustafiiut filioruin 
apfeSjtiont coMprthtndantur, ^ a numero r, 
U>q,adnumtrum 44. iiiclujivc. 
Notarius a^ui confentitns Jijn in jure fuo ntm 
pntjudtut^-. • -..u-. ta.. 



k Pligitto non tmmtnuttur ptr diem folutiom 
dppofitain. 10.4., 

MArirus in dotit Jichone fua negligentia U- Obligatus ad quid dandum ant facitndum, ei 
fus,ftbiidimputet, S- iiS^ nomiue inflrumentocavtretenetur. £j, 

Alarito deftrtur dt jure Sax. lucTum dotit , qu<t ObfcurA/i tnjurt occurrunt , id qitodntmiiirrr&. 

d-^ofttioutodioftjtilrtjiniigcnda. . verijiniiUeli , (tqiiendum. 17. tz. ij.jft, 

idarttiu poteU dotein j!> txtraneo promijfam fine O fi u » non prafumttur nifi prthetur ex perhit. 2.q.z^ 
confcufii uxoris repiidiare. is_ Ofcrx in negociationibus& fotieiaiibui maxtnic 



Matrimoinom esi tontrailHi lonxfidei. £. ^f. 
^Jatrimoniifavorefunt multajfiecialiain jure tn- 

tradn^d^ 2f. 
1M romtnedum MdtriiHenu tfi iiiterprttatio faci' 

ttida. g. 
Tdvor Htdtrimonii q uoiu^ txfindatur f S. jti^ 
Mcrcatores quod bodie fxpiSimead inopiam re- 

diganturyquafit raiio. Zi u. 

Mercatorthus quatenus & qiiibus dc Cdufis cainhia 

ptiirtftt permiffum. 2, ii^ 

lidtf mtnatorkm tU duhia & inctrtJ. 2.4/. 
Ucc egtnttjfimo ftculo mercatorts amplas ntgocta- 

iioiits txtrctntts vix fitit tcre alitno id faoert 

poifur.t. j. 24' 

Molinaeus reprehenditura Tabre. UL 'J. 

Marz pur^gdtio non adniittitur re nen dmplius tn- 
tegra. 27. if. 

fAutimm non ddtrtittit ufuras nec uBum lucrufn. 

Qiimede probetur mutuum tffe ufttrdrittm, 2. zf^ 
^titjh naturamutui. 2. io% 



dtttnden^ee. u lutttmquowodo earundtm afil^ 
UMmfieri foltat ^ - t^ II* 

ttltus qui cum ptcunid pdtru ntgocUtur , ratmi. 
eperarum prctfiitdrum , duntdtam pdrum Igtti 

Optrarum ratio kabenda , licet in conventione^ «- 
hil de ilii* aftimandit dittum fit, ^j^ 
Chsatcnut afiimatio optrarum pallis teBi pejfitttei 
iit,La numtro /£. us^ ed num. 2z, inclufivi, 

Opinio Dd. qu.t munita eii , rationihut pr^tftren- 
da eii opimom fimpltciter& ahjolute loqianti» 
20. 2S. etiatnfimultos & magneshaheretcen* 
tradiBorts. 20, 

Opinio tlla in jureprafdtit , qua bahet mnUM rti^ 

Ocdo 4 quo reiicitur.db eedem que^ordindntit- 
rtmovttur profidtttlta. 

• ■■ p. . 

PA£ka qtia ndtura ceHtrdffusrtfrdganturytdni. 
ikm^ defiruunt, dt jurt ntn fuhjijitmt. i.io. 



Si fociorum aut plurium aliorum nomine quit mu- Fa3d qut jimplititerfditd nen Vdlent Ifuhfiftunt ^ 
tuutn acctpiti emnesy qtiorum nemtrutd f*-. fifiant reciprece. ,^ 26 

Qum eatenm tontraxijft cenftnturi qudttnutytd £>aatntu pdcla rtciprHd Vdleant % -^. j- 



LIBRI TER.Tlt. 
fiSd recipms non bahentlicum dtfutura fuc- pignw efl indmduum. 



■ etffwne. 2±Tt» 
JP4<*4 folo lonfenf» nbf^ alia folennitnte perfiftun' 

• tur. £2^ u i2±iS' 
VccimiinonreneratpecMniMtn. 
Petunid rcctpit functtonm iti fuogentre. 26^ u 

Ptcunise (ot^cienda negotium ( ©eU aujf brin* 

• %tt\ } quemado dtfferut a. muttto. n- 

Pcrfunj /1 m euot plur.tjnrd concurrnnt , diperfis tignwWmjure iipotior , qui prior tempore. r. 



Pignus plerum^ excedit qudntitittmdebitijnMi 
lominuf tamen totd res pro debtto obligAtstr a- 
idm in to > quod extedit. Uj z* 

Pignusnonliberdtur quamautfolutionedktfdtii^ 
fd^tone, £. 
Ti^nui pr/tfumitur in dubio idoneum » ttfi conjun- 
Qdtn habedt generdkm bypotbudm bonorum. 



rtfh;cttb:a ptunnm perfomrum vtctm fuftinet, 
2. ^i.nec per Aclum ex unojurefailum , tn -dl- 
ttro ftbi quuqasm pritjudtcdt. tz^^ne qutdem 
• ^fi Utto juri renunciei, I2i S» 

Pigaor*titia aftio rem perfe(\uitury non tfrettum, 
, etiamft creditor reftttueudi potefiatemnon ha- 
htat ? L2. 4i i^2s 

figHordiitia dditni nuBo tempore prsfcribitur, 
. . .11 . . .t 10, ^ 

Pignus judiciafe dicitur t quod vigore injlrumenti 
gudrimtqijiiiapitur. /Zi 
P^nmfudieuU vendi poteH poU bmefire Jpdcium > 
Pr^tortnmproarbitrio. ^ tp> 

folennid jurt novo dd pignorit difirafiitnem 
" poil moram dtbttorit inftiwend-tni requiran- 
'^tur» il±fr'&f(qq- 
Tigntoficreditori vtndendi poteftjtfaita , demum 



tam ratione fortii quhn ufnrarmu. z^.id^ 
frocedUt )lnet fecundo crcditorirts tradita fit, 

/4.r- 

in Pignorit conj^tuiione quomodo & quot modis 
ttmptti confidtretur ? 14. 

Pignusillegttime vendittmnttm nfucdpi poffitt & 
an ejut dominwm in tmptorem transferatur t 

i2±t^& ftqq, 

Credittrfipignut iBegitme diftrdxit t ddpretium^ 
refiituendum debitori teneiur. /g. ^ 

Pretium Im quod petere poteR , dtbitor ex re fud 
iSegitimd vendtta & ufucapta , an de vero pre- 
11«) an de eotquod treditor ptrctpitJinteUigaturi 

. . ... 12^2^ 

Prttium hoc pignoris venditi & ufucaptit qna acti' 
one debitor ptttrepoffa. 2, ^.go. & an hctca^io 
bartdt compet4t. 12. 



poR moram debitorit npp *»te licite di/irabttur, Creditor primut quam aSionem habeat contra fe^ 



ne^j boc cafu denunciatio aut aliafolennitas re, 
X qmrititr» m.u&feqq, 
Si conventum ne pipiuf vendatur poU moram com- 
. mtffam , opuf eil trina denunciationc. il.^& 
. quihiifgUnmtatibushoccafuopui. ii.7, 
ttvtndittone pignarii requirit^tr bonafides. iS.j* 



tundum credaorem > qni pignui diftrdxitpigno^- 
reufucdptoi 19*1^ 
Venditione juris quod babet in pignere creditor > 
nic dominium transfertynec ufucaptendi con- 
ditionemprsftat. liili- 
tignui vendens iu dubioid ut dominut nonut credi* 
tor diflrahere prdfumitur, tj^i^ 



^U(t fofeiutia ad vendttiontm pignorit jurt vtteri Pignire ante 100. annos obltgato fed dhendito » 

requifitd ftnt\ il.z±& qudtinus omtffa luiu- quontodo baredibm pignordntii poffit tonfulturit 

: erint. il* ?. ' I2i^f» 

Tignoritfui dmittitur yfi creditor in ejiudem ulie- Tignort diftra^o & aHio redlii contrd foffejforem 

i natiomm conftntit, itf^£. id^procedif *licet rei&perfonalii<ontrdtttmquidiftrdxitiftmul 

respoftea indomtniumdebitorurtdtas. uLii. poffunt intendi. 77. 

lignm in re ex pecunia mea extru&a refecia vel tx Pignore dijlradopecuniaredaSafi ret pluribut 

(0ifervata,an & quatenui mihi conftituatur ly, decjiuftie^loppignordt»,iniSmj^qudmtredW 



k nnm. us^j ad num. lo^ exclujive, 
f ignui an &qua de caufa inre empta ex pecunid 
fuapupiBocovdituatur. if.f. if.tz, 

Tignm in re empta ex mea pecunia , an & quate^ 
nm mihitacite conftituatur. if.u 
Pignorii tontraSm de jure ctvHi re tantm conftit, 

t^di 



toreligityimputatmrtaufam, 21. 
Przdicacum demonftrat qualitdtem fuijociij.^ 
Pi-2 fatio quid in contracitbus & aliit dif^cfttioni- 
bw operttur. /. n. g. icg\ 

Pr«rumptionesnMJ^4^mr hctmin donatione^ 

ULL.ittmi.fo* 
Praf^mptinforthrpincttinftrmhrem. ^.^4. 



T^nusincontintnticontracluidppofttiim recipiio- trafumtiones probabiles qnid optrtntur, i.CS*' 

. mntsquilitdtes tpfiuscontractus, Prxfumptwnes dverbii contrahentium alietutnon 

tignoruprmitasex tempou cekbrati contraclui • aimitttintur. t^ toi, 

non implemtnti dijudicatur. i^zsit '^^& trafumptio pro vdlidttdte d^in locum non hdbet • 

. in quibui contradibus hoc proiedat , dectdratur quando ea > qua dd eum perftciendmn requirun- 

. iaulfime i4- an.io.mfjad num. 26.exclujivi. turynonfnntadhibitd. ^2f* 

fjgnui confentiente ireditore aiitnatltm ) dn & WiTicc^sobligatttr txtontrd^t^,neceipote^con' 

^ ^uatenju rtmiffnm tenfentur» ' trxfenire^ zf* z* 

' 999 ± frith 
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Prbietps non pottH ftudum vMftUt femt cfnceffiim 

• fiueiulpntjiurtvocart. 2f, L 
Prior ttmport , tR potmjurt. 12± 
Mvilcgia »on vtniunt anteimptttnttontm in (on- 

' /idetationan, £. 
Probatio a. lemmuntter accidentibus fieri poteH, 

t. 2, 

Promiflio in diemfaffj , parit quidem ^iligdtio- 

• nem fcd f^/fw/j qu(t ante dtei advcntum tffeclu 
(37 et quoad & aiiionem. Zii^Z^2i 
cum jeq. potesl tamtn eadem ohligatio ad btrre- 

• d(s tT.iiifmntiihidem& 7^2. 
rromi{jio eit fitundutn rei, de quajit , naturam tn- 

telligtnda. i± gS. 

rrominens babet in duhio caufamfavorabiltorem. 

s. 

Proportio Arithmctica vtcatur ab Jnterpretibui 

• juriiqudtifitaiivayCeometricaquotativa. lAm 
Propriarum rcrum quHiket librreii moJtraior 

l^arbiter if, l. & quo ut^fe boc extendat, 
' if . 4 num. ij. iis'^j ad ntim. lL e^c^lujive item 

Proprinm nomen quid in jure optrttiir f 
Publica urilicas tsl privatorum (ommodis fmper 
' prttferenda zf. a num. 20. ad num. ^ 

'■ excfttfivK 

verbiim VuhVicire, quidfgmfuet inLomnium. C. 
' detejiam. ilx lu 

QUnliras dijpofitiont alicui adjunSa , debtt 
adejfect lemporCi quo difpofitio efftctum 
jumit, » S- 60. 

' R. • 

REddcrc didttir, qui id , quod promifit,folptt, 

Rcdcmpta res ex pailo de retrovendendoy re affu- 
mit (fmnem prifitnam natnram. 2^ 2^ 

Rctlcmpcjo«x pailode retrovtndendo faCla ,an 
nov.im vendiiiontm indueat i & num in redem- 
pione taii laudtmium debeatur. 2^ 2. 

Ex redemptme rei immoytlii redadam pt(unum 
lutraturharesimmbiliuiti. 24- 17.- ^4- 27» 

Bjf redemptione ftudi redacla pecunia ad qiios per^ 
tmtat, & qutmodo dtvideuda fit.24.iX±& is± 

• ■ .f . •■ N 24-. 27. 24, SS* 

hjuui nova venditio hiducitnr,fi ex paclo de reiro' 
vendenda ris ridimitur , & m hoc eafu laude- 
. mium debeatur. 2j^.4- 2.4.. 2i. 24- ^1» 
Regub/.i/f« rem certam. 4. ^proinde buicm 
dubiojiandum ibidem. item S. loa- S± 12.^» 
Regula quatenus per excejrtmem toHatur, ^ ifi, 
"Bjguia . Si vmco vincentem te , quando & quate^ 
nuslocumboLeat ? id, 2^ 

Kcliiio qiiantumvitgtneralt4iadeatatitumper- 
. tinet , qua lu relaio exprejfa funt , ntc ntvi aii» 
. quidinducit. 29*26^ 
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Renunciacio fuctegionii quattKm quid oftretin, 

Renunciatio jurii nonprafumitur. jj^ 14» 

Kenunciationii coram judicifaciendit promifito non 

habetur pro perfecla renuntiatione. zz* if» 
Rcilicutionis remedium anttquam impetretm% 

in confideratioijtm non vtuit. ll. £. 

Recrotrahitio quibut cafibui lo(um habeat necnef 

24. a num. utjj ad numerum exciufi^K 

24.s4'&ftqq' 

Rerrovcndiciohis paclum an dominij translati- 
cneinimpediat. zj- l. quatenusretvendita, 
iiii bocpaclum adjectum ,poJftt altenarinec ne ^ 
24. z, item an & quatenus talit aiitnatio re- 
fdndt pojjit , 2^2o»24-iff» 

Kcusbabet caufam favtrahiiiorem quam a^or, 
proinde Th dubio pro rev judicandum. L /j '- 

]{tiis debendi credendive (orreo fuccedtns yqnaie- 
nus utrA^i obiigattone (onveniri peffit ? u. z£m 
'• ; t . ; '--vj. //. 12. & jj, 

l?f i duo crciendt quatenus Jeiimcempravenire paf- 
fint m ptteudo. lu 24- 

Kio prindpali a (reditore eieSo liberatur fidejuf- 
for, II. iS. Hac tamen eltciio judicialster fiat 
nectffeelL ,^ y.i.. , .--^ ' ibidtm, 

Riminal J. (en. conf, i/>. declaratur, 14.. 



s. 



'^Criba 
k5 abl 



tf s»' 



qui aclui adeBt quatenus fibi m jure fu» 
haccaufafeparatoprd^udscet^ 17. r* 
Sigillum probat abf^ fubfriptiene, quotiesvelMn-' 
tate figiUant» appofitum ejfe apparet. 22^ ^ 
Socictithlucrum & damnutu eii fecundumjudi^ 
cit arbitrium dividendum : Judex tamen debei 
fuum arbitrium , qUoadfieripoteQ yad crnMM 
juris normam conformare. item ui^ 2»ff. 
de damno & lucro inter fodos dividendo, fMi» 
poteR dari certa doiirin.t. t. T.itemi.29* 



in Sodetate (um eadem fit in/iarfratemitatif, boM 
fides & fumma aquaiitas ell tencnda^ Zm 

iS. i.i4* 

Paiium in aquaiitatem m focittate naniacens 
non fubfiftit. ibidm, 
Qutbus cafibiis in focietateab aquaiitate reteiantr, 

Sodns potesi in fodum donationif titMloqmd con- 
ftrre. l. 4^ 

Ja divijiove inttr fodcs quomod» & fccunduwt 
quam proportiontm an Arithmeticam y an verh 
Ceometricam fit procedeadri^, t. £m 

l^um & quomodo inter fodos aiiafodetasrm* ta- 
cite contrahi poffiti& quomodo m nova hac con- 
tra^a fotietate tam fortii quam lucri dtvifio /«- 
fittuenda. i.z. 



Noviter in fodetatem coOatum, non efi accefforium-, 
Jtd babet fi infiar nova ntgociationii, ibidem, 
— ~ Qnbus 
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^oiha Cgfihm fociitM mvi (Jclte mtraita ac- 
■ lefforu fit prioru, & ijuomodo tutic dirifio infti- 
taendA. u /. 

•iL m pt:ma fodetMte ititer focmfuit conrrntum, ut 
iHcrum aqUdUter divHatur \ tdtm & in ptfleM 
' fufervementthm focietnttbw a&um prdfkmitur 

Sitn nn &^uaten(uaqualibui coUai* portionibu» 
di pattihus lum.& lUmnt tnaqualiter dividtn' 
4itp4ciCcipoSint, i,LD^&ti. 

Ofef<t (ttjus^ in ftcietdte ex opinione ctvtrahenti- 
HititrflinhtMt»', nifi mdgna inde refuttetmqui' 

t(U. I. II. 

■^cii poffunt prdtextu ifvrit fe mictm deciptrt , 

ibtdem. 

^Stcii (i* qudtinut inaqtidibtts fiffthnibut coHd- 
tit dt pdrtibut laeri &imni ttquidtter divi- 
dendis pncifci po(fint. u la^ 

Hi «1»^ deptnibus tucri^djintni cottventum , ne^ 
' quMtum qui4^ fociornm in focittttem coUtcd'- 

" vit , ctnflet , quomodo divtfio inJHtutnddt t.t^. 

tn Seitetate muxtma esf ratio operarim babtnda > 
& qaot^oii eariindem aftimatio fit inftitutndXi 

I. If. 16. & 17» 

■hi Sodttate fmket circnmfttnti* fmt Atttndendi. 

- 1* £Z* 

Cftramtfi in fotietatt tfi rati» habtnda \ licet ctii' 
tralta fbcietate de lUu aftimandii nihil dictum 
fit. T, tj^ 

iSttius tenetur inftar fiattit ctmmitnem fociotum 
' Mtilitatrm prtmtvtrei ibident, 
Q^atintts mterfodotut operarum rltitnoh hjhea- 

• tur.paflo poj^it (dnveniti , & qkattnm ejufmodi 
paHam valeat nec nef k numtri ijf^ us^ ad 

' "numerinri27.indufive. 
fii divtfitne lucri inter fociot inftintenda > ratit 
quo^ btbenda eH ingenii & exiftimdtionit t 

m Sotktate debent Ut<H & damni partes reguUri- 

• Ur tffe dtquales , &. quattnm aJt bac aqualitatt 
fd^ttcediptffu. t.ie, Jitr. 

^cittoi ita inita utfalvumfit , alteri capitate qud~ 
tenus valeati ^ 

in Stcittate poffiimm abfijj fn^itioneVfuritrKm di 
lucropacifci. i.f» j.r. 

SoOtt.iS quomodo dtfitiiatnr ab Az^tt, /. 

S^tiftas ijuatenusfit ufurarta t 1^22. z. x6, 

^owbdo lucri&damrii (Civi/iointer fociosinfiitu- 
" enda. z. 2S. 

PaHum foditati adjt^um quando & quatenus in 
' fiif^itionempa^iufurariiincurrat, z^zg. 
Souus certabt ptcunia fummain in focittattiH tk 
le^tonferenst ut cettum luirum pra retiquit 
' fuciis cjpidt , fdlvafibi forte uftiram cemmittit 
& qua rationrhoefiat ? ^ jo. rum feqHen- 
tib. Imh hec cafu trarifit.focutas in mutuum » & 
qux hujut transmiitationii fint rdtiones, 2. i 
^MM. lu tu^ ad num. n. incUifive. 
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inSocittate nt^ fort ne^ lucrumeertttm'iffepo.. 
ttU , fed & capitale & iucrnm fortuna exftni- 
tur, z u± 

ftcunia in fttiitatem ctUata ntnpottfl durantt ft- 
cietatt invitit focus ad alios ufus transferri.t.j^^ 

Strsin focutattm ctUata non fottfl ab alterutr» 
fociorum integre rtpeti , riifi & alter fuam for- 
ttm totalsttr confequatur, ^-SS» 

iMcruas ex focietate frevttutns , qualt tjft dtbtat % 
ne intartat iureftrhenftonem. It 3h 

Tada de lucrorecifroca & vicifitudinaruy qud- 
tenus in focietate tocum habeant,2.fo.incttifive. 

^uatenus focius a focio f rater lucrum ex focietat» 
proveniens ex certa aliqua fumma cambium ft- 
terefoffit f >^ j./^, 

fecunidabuno fociorum nomint ftcietatts mutut 
acctpta toti fecietati mutue data frstfumitur^ 
quiffe quod focietatit ea fit rutura , ut quoi 
quii ftUtrum nomint gtffu , ad mites ftuts 
ftrtineat i.u& feqq. incluftve, 

In dividendo lucro tnteir ftdosratioeff habendti 
portttnii adfocietatem coUata. /j. 

SoUitxo fi ex multii caufis debetur j & nuUaadif- 
titar dicUratio ih quam caufam folvatnr , tn 
gravioremcaufamfaHacenfetur. zl, LS.^ntt-' 
ndm hoc cafu gravior caufa dicantr i 21^ k 
nuni, 16. us^ dd num. zj. txctufiv^, 

Solutio & priHs m forttm quam nfurat tii imfu* 
tania > Ucet credittr dicat , fe tam tn forterit 
quam ufuraa accipere , aut fe frimh in fortem & 
fofttainiifurtiacciftrt. Etquattnmbocfroct- 
dat nec ntLzi^a nurit, zj, ad num, */, 
inctufive. 

Scatiif orum verba funt ftriSte acctpienddy & cs^ 
fue in ftatuto omiffus ctnfetar dt^ofttioni ftirk 
cemmunis rtUciist, 2S, 2^ 

$\Shjc(^qualitas demotiflratttr f er fradicatthn^ 

Subrogacum non fafit naturam ejus , in cv^us lo- 
cum fubrogatum eil ffiante diverfitatii ratione, 
, . ' 24, 39, 

Sublticutiones plurei fuccefiva, fi in prtma defi^ 
cit condttio, omnis corruunt. ^Z. 

Succeflionis renunciatt» an & quatenus quid 
operetur f S.67, 

infucceffionibmin^uiturmortisiempuf. 2a,t„ 

T. 

TEAamenta habtnt canfam favorabilem > 
1. 12^. 

Ttftamtntum fadum a Domino caftri , qui habet 
merum& mtxium imperiurii, coram aHiifa- 
Sum cenfettir, p,z.itein 21 ih 2i i2k 

Teftamentum in que numerus fcptetn teftiam nen 
eil comptetus.quatenKS valeat ntc ne.zg.i.zg.^ 

Tefidmtntttm tn quo non ad miriimum duo ttfles 
inttrvenerint y nenvaltti ttjam tnttr frivitt-^ 
gmts, jg.^ 

T^amtfi^ 
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TtJtAmtitttm corm aau(onditumefc ,quomod9 
probetur iLl» 

Ttjhmentum coram McoHditumy ancertMfo^ 
ItnnttAttsrtqutrMntcntt 2hJ2±& 

hH' . . . 

Tejljmentum an & quomodo per preces Prtnctpt 

»hUiuvAiduttt fgici*tur,2i,Z± iL.2i^ 

m ditbii^ cire* Tepmintum occurrentibtuiU* opt- 
mo^ qru ttjlamentuw cotiferpatypntrdlet ^g.p. 
Tepmchtifub/iAntid eil yoluntds tejlutorit zM^ 
Tejlamentum conditumejft , fottil duobrn te/libui 
piobari, conttnta autem in ttftatttento non niji 
feptemteflibufprohsnttir 2S.i7* 
Tcjljiitmi una pan deiUrat aliam 22^121 2.9. ^S» 
in itjUmtmif atttndttur potijfimum voluntas tc 
: jlitorii , edam conietturata (^kverbn alitnay 
' io.ii.Diodo de ea darc lonjlttfm mtnw,petiora 
tamenfunt verba ex^rejfa lo- 2u 

Ttjlainentariit folenmtatfs an in ttflamtnto corant 
a£H(tonditortqui) aiiturnecne,28.tS. zS J7> 

&f(qq. 

ttpnifiitarit foltnnitates quid potijfmumrtfpt' 
ciaiit, ^ J4.& ftqq.& quandofotijfmum ad- 

hibend* ^^-^ 
^tptorUquaUi prafetitia (oram A^rtqutratur 

2S.11, ... 
Ttjlatorii roluntas tilftcundum em afecltonem 
-interpretanda,etUm contraproprittatem ver- 
borum 

Ttjlaior debet omnem gtntralitatetn & vtrborutn 
* • involucra cvitare 29.64.. 
in Ttfiatoru velutitate explicandapotijfimum ver- 

ba AttendMitur Jc.2r 
Tepter hsredtmi quam minimumgrdvart voluif- 

fe,prafumitur ' 
Ttflatoru dijpofitiodt ptmhusfratribus alienanti' 

bus fa^a > quattniis tum cafum comprthtndat, 

quandoiinustdntumaltenat jc-sS. 

Ttfiiiconfeiititns attui m jurtfuttperfenAiompe^ 

tenti.fibt neii pr.tiudiC4f ty.z. 
iuTefle prafertim dt duditu dilpontntt,petiJfiimim 

laufa fittntiit iiijpititur ^S- 13- 

Ttfiti fiirt ta , qux in fcriptura ttfiamtnti conti' 

ntntur, nectjfe non til.ftd fujficit,fi vtdtantfcri- 

ptur.whdd quam fe rtfert ttfiator 2S.if. 
Textus m L cum maritm , dtpaais detalibus conft- 

devdtur 

Texiut in l.ro^dtus,fmandati explicdtur '0.Z4, 
Text. in Lfiultra, C. dejidejufprater CsnJtCu^ 
jac. iiiterpretdiionem finguUriter txpUcdtur% 

LC.2f, 

Ttxt.m L Stichum,§. quod vulgo dtfelut.explui' 

turiH.S. II. Li. Li.ij. 
Text. §. aliqudnie ejufdem, LStichnm explicdtur, 

IL.2^ 

Ttxt.in l.fiti, ^isqui dt tvid.expUcatMrt ihiL 
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Ttxt.in l.etUmfi C. defidejMfexpli(*tur 11.10', 
Text.§.fin.Ififl.de replic expltcatur LLJLtM 
Text .in L lUres, §.quodfi ftipuUtor.de fidejufex- 

plicdtur it.*i» 
Text. inLft du9 defelut. vulgttd le£Ho comprohd- 

titr ii.i^i 
Ttxt.l.nontflnovumdta&. tmt.txplicatur il^ 
TtM.l.z.C.depign.dtcUratur tz.ij. 
Text.inLquamviti 2^ C.dtpign.eil eKorhitans & 

proinde non exiendtnda /£. Zi 

Textus l. qiii generaltter in fin. qui potier. in pigu» 

qus fit WM lellft, ij. 1D.& quomodo dijjerat k 

ttxtul.j.C.deptgn. t3.1t. 
Textus Li.& l.qui bUntum, qui potiirts ifi pignen 

Utiffimi txpltcantur i *.'^. 
Ttxt. L ptn. qute res pign. ohlig. pet. & l.potior m 

prinf. qut potior. tn pign. tliufirantur, 14.12. 

14^.27. 

Itxt. L Lucius , qui petiorti in pignore, itcUratitt 
centra Aug.& S«cin, 14.24- 
Textus l. interdum qui petier. in pignor. expucdtitr 

TexTjM confequensAutb.de (tqu.det,txplicdtur 

/f. L2. 

Text.i.i.Ex quibut tdufis pignor.contrah.decUrda 
tur 

Text,l.iuhemm,C.ad Vellt)anum dtcUtdtur 16.10. 
Itxt.l.fin.Cdt jur. dom.impetr.decUrdtur,& ubi 

hcum habtat,txplscatur,tl.k iiumere u.us^ad 

num. r/. exclufive. 

Text.L z.C.fivtndit.pign. agdtur,decldrdtur coH^ 

trd Cujacium i9''^» 
Ttxttu /. ittm Ubto , zz.fam, htrc. txaminaturt 



Ttxt.l.fijtliusfdmiliasyff.fictrtum pttdtt:r,& Lftd 
tifi patcifamiliM,§.i.fttm §.fervHm,l.ium/ ii»f 
dus, if.ad hUCtd.muliantur 2e.lh 

Ttxt.l.fin.§.ttfi prttfatam vtrf fin ftro hartdu,C. 
dtjurt dtUbir .dtclaratur 2o.it» 

ttxt.l.i.Jf.dtfolut.vtra ttnioefitniitur HmIo. 

Ttxtus §. Lpr<tttrtd ducdtutm e. Imptrialtm de 
prohib.feud. dUtn.vtra ltQiedtftnditur,i2.!. 

Jtxtui L omntum C. dt ttfidm. dtcUrdtur centrA 
Fulgofium lh2f' 

dilho %QUi\a^ I quid 'm jurt denotet 

Tranfadiones ptrficiuntur felo conftnfu ahf$ al't4 
folentiitate 2^,1. 27.3/, 

Tranfacttones poffunt txposl fdclo mutuo confenfu 

teUi 27.34» 
di^io Tunc, denotdttempus ^kquoiebedttncipere 

difjtofttto 

TuttU dclio ptrfonalii nen comfettty ctntrdfingu- 
iarem fucctffortm iJLi tj. 

Tuter qui adui. ut au^oritatem pntfiet , coafentift 
injure fuofilii non prajudicat, ^ 7^»» 
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VAfaUut poteil de ftu^ihus fundi ftudalU hbe' 
rcdijponcre 2^-4- 
VdfaQm c dominus dekcnt ftlfi infuem omntm 
aquttatem '/«/J"- 
Vafallusahutent refeudali ea ^rtvatur^ & qua ad 
bMncahufumdemonJirandmu rtquiramur ii» 

Venditor poteil in emptoretn doHAtionu titulo qttta 
transferre 

Venditor quomodo evifHonem pr^flare & quomo- 
do hoc nomme cavtre debtJttt ftqq.& f. 
a numerio 4. us-^ ad mmtrmn iS. exctufive.Et 
qutd tn venditorc locnpleteobttneat s 21. 

Verba funtin dubio fecunJuingenutHamJi^nifica- 
tionem ittterpretitnda 3'^^* 

Verba prxcedentia an quattnus & qitando fcquen' 
i.a declarent , i. a numro 2^ usque ad numt' 
rum r£. 

Verha cenfenda funt potius fuperflaa , quam ut al - 

ter damno a^ciatur .s-Sf- vel voluntati dijpc - 

tttntii adverfeiitur 
Verba cum habeanttffeStum , quicumnatuTjrei 

convenitifnjjhit 3«/^« 
Veriftmile in quavit dijpafttione maxime attenden' 

dum 1. 17. 
Vtritdt ut fund.mtntum hjfis & mater 'fujliti* 

maxime loUnda ttl 4 ^urUcoKpilto 2±u 
Veritatif, indagand<t caiifa fottii diftpulus fnece- 

ptoremi minor majortm , Jiiiusparnnttm in re- 

prehenfionemvocare *btd, 
Yerttas dijputando in Mtr.tmque partem maxinte 

eruitur 

V'iii{fitMdOiquando loctim hibeat 2^0. 
VoUtntoi tacita nonpotiU Lnii late extendi quam 
exprejfa IZi Z± 

Voluntatii qusjliones dijfuuUer poffunt explicari 

l-u ic tj. 

Urbanortm icdtficiorum caufa funtmulta ftnguU' 
ria injurt rtctpta 1^.7* 

Xlfurs de pecuvta mercatori credita , licite extgun- 
tur, quomodo 1.4. 

Ufurx pofiint extgiratione operarum , & pericnU 
fufcepti thid. 

Hfttr.trum nomini venit,quicquidfortiaccedit^ itd 
tamenpotiffinitim in miituo )in altis contraSi- 
htunonaque. In hoc entm ufnr,t omnino fitnt 
prohtbit^iin aliis contraclihusnon ftmiliter 2^ 

UfurariuscontrailiiSyquomodo diietur & prohetur 
^,f,&feqq.ittmi^ ^i.&ft^^» 
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lucrumexlocatione provenitnf nonetl Ufuraritm 



in Jlatuendo modo jujlo ufurarMm mos & confue- 
tudo rtgtonii atttndtnd* 2* 11* 

Ufurarim contraitus, quo pailo Ikitus tfficiatur, 
tbidem. 

Ufura recompenjativte commodi pereepti de jurt 
valtnt -2- 

Ufurarum fujpitio toBitar perpa£ium reciprocum 
& vtcifttudinarium > cui dubius lucri & damni 
tvtntustneil 2.14. 2.^16. 

nuSus (ontraclus prafumitur Ufurariui , donec td 
expref^e probetut 2,17» 

quomodo Covarruvias Vfuras definiat,::.}^ qnomo' 
do eadem ab Interprettbuf jurit & etiam tn fa- 
(rii literu communiter dtfirtbanttir ,&anOh 
rarruvias communtm defcrtptionem rtiie iivpU' 
gnet z^2o» 

Ufuris dejure naturahydivino.civtU & Canonno in 
totum omnibus homtntbus etutm mercAtotibm 
funt prohibttit 1.19» 

Ufara omnibns hontflit & bonit funt txofe tbtd, 

Ufurarumnomintquidvtniatt ^Zc. inclufive, 

numetiam pr.aerntutuunt aliui quijpiam contra' 
Rus poffiit efft Ufurartus > & qtia rattone hocfiat 

2.22. 

(onjtclurit ad probar.dum contraUum Ufurarium 
fttjjiciunt, & quot qualcsjj ha conjeHurte ejfc 
dtbtant » a numero 2^ us^ dd numerum 
inclufitte. 

Ufura commititur , fi mncjtori fuh hac lege datur 
pecuniayUt non q.de ipfa pecunia.ftd de merctbus 
tmolumentum expt^tinus z. ^o. 

ex contrailu Ufurarto non datur aCtto , fed pojfunt 
ttiamnfurtfolutarepeti 2^}7» 

qua & quales Ufurs m Provinciit Saxonicis jurg 
txigi pojfmt 2.41, 

Ufura an & qustttnmrdtiont duhiitvtntus hcite 
ftnt m~ 2.48» 

eontrailtts Ufurarius an & quattnus tx eo , quod 
confuetudine jtt imreduUus , & apud plerojqtit 
fi-equenteturi robur accipiat 2.49» 

regula , contrailum in dubio non ejfe judicandum 
Ufurarium,qttando locum habeat 2.^2. 

necttUm adpiascaufasvelad rtdtmeados capti- . 
vos Ufuras fumere Itcet ibid, 

Ufur<e qnatenus de pretiooh itnmintntem eviclio- 
nemrtttntodebtantur 
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